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CONSTITUTIONAL LAW "

BY

JAMES PARKER HALL,
A. B. (Cornell University)

IiZ«. B. (Harvard University)

Professor of Law and Dean of Law School, University of Chicago.

PART I.

GENERAL CONCEPTIONS.

CHAPTER I.

PRELIMINARY TOPICS.

Section 1. Nature of American Constitutional Law.

§ 1. Modern constitutional government. Tlie subject

of American Constitutional Law deals with certain large

principles intimately connected with modern theories of

political self-government. The protection of the indi-

vidual in his personal, property, and political rights, at

the same time that order is maintained and the welfare

* The United States Constitution is printed as Appendix A in this

volume.
1



2 CONSTITrTlONAl, LAW

of the state conserved, is the uiiii of modern constitutional

government. Wc are so accustomed to tlie acceptance of

these doctrines that it is diflicult to realize how new they

are as actual working |)rincii)les efiieiently controlling gov-

ernmental action. It is only a little over three hundred

years ago that Philip II of Spain condemned to death

without trial all of the inhabitants of the Netherlands. It

is only two hundred years ago that the court of king's

bench in F^ngland solemnly affirmed the right of the king

at his pleasure to dispense with any penal statute passed

by Parliament. In legal theory, at least, the property

and jjcrsons of the vast majority of the governed were to a

considerable extent at the disj)Osal of the governing ma-

jority. As a matter of fact, rulers did not usually deal

with their subjects with an outrageous disregard of jus-

tice, but this was due to the wisdom, the kindness, or the

fear of the rulers and not to their obedienee to any word

of law suj)erior to their wills. The divine right of kings

was the dogma at the basis of political theories of the

state, tempered though it might be by admissions of moral

obligations Ujjon rulers to govern justly. In the brief

space of a few hundred years all this has changed. With

very few exceptions, every government that now makes

any pretension to modern civili'/ation exercises its powers

in conformity with the jirecepts of a })ody of unwritten

custom or written law designed to secure the individual

from oppression at the hands of those who are actually in

governing positions, or even from the oppression of a ma-

jority of iiis jieers. In<leed, the function that brings Amer-

ican constitutions most frequently before the courts is
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that of protecting the rights of individuals against the acts

of popular legislatures.

§ 2. Wliat is a constitution? AMien we think of a con-

stitution in America we naturally conceive a written in-

strument formally setting forth a frame of government

and containing a variety of checks upon governmental

action, chiefly upon the legislature. It may seem a little

strange to think of constitutions existing in an unwritten

as well as a written state. Tliough it is more or less a

matter of definition, the simplest conception of a consti-

tution for the government of a state is the body of exist-

ing precepts, written or unwritten, designed to control

governmental action until modified in some authorized

manner.

§ 3. The English constitution and Parliament. The

best example of a country with an unwritten constitution

is England. Large volumes have been written about the

English constitution, but so far as that constitution is

applicable to legislative action it is entirely unwritten.

The English Parliament does not confiscate private prop-

erty, or condemn men to death without trial, or even im-

pair the obligation of existing contracts. Writers on

English law say that to do these things would be uncon-

stitutional, meaning thereby contrary to the great body

of past legislative custom and usage, which forms the

standard by which the present is judged. Yet if the Eng-

lish Parliament were to do any of these things they would

not be illegal, though they might be unconstitutional.

Parliament is absolutely supreme in legal theory, and
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whatovtT it chooses to enact is legal, is a law. au»l will be

euforccd as siu-li l»y the English courts.

Keally, railiament has a double functiou. It is both

the law-making and the constitution-making power of

Great Britain. Thus, at present we say it is unconstitu-

tional for Tarliament to imi>air the obligation of con-

tracts in individual instances—not speaking now of bank-

ruptcy laws. If Parliament chose to do this in two or

three instances only, we should still say such action was

unconstitutional but that there was no way of enforcing

the constitution against the will of Parliament. If such

parliamentary action became common, we should then

have to say that the English constitution had been altered

and that to impair the obligations of private contracts

was no longer unconstitutional in England. That is, the

English constitution, so far as it alTects legislative ac-

tion, is purely one of customary obligation, and when ad-

lierence to any part of it is no longer customary, the con-

stitution has simply been altered by the authorized Eng-

lish method, acts of Parliament approved by the crown.

"Where the English constitution touches executive ac-

tion, it is i)artly written. Magna C'harta is an instance

of this. The English Bill of Rights of 1689, placing cer-

tain restrictions on the acts of the sovereign, is another.

So is the Act of Settlement ol 17<il. regulating the suc-

cession to tiie crown and the tenure of ju<lges. So are all

the various acts of i'arliaiiient somewhat permanently

regulating the exercise of executive power throughout

tlie l>ritish Empire.

§ 4. Differences between written and unwritten con-
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stitutions. The Englisli uuwritteu constitution is really

just as much a constitutiou as our written ones. The

great dirrereiiee is in the organ ))y which constitutional

changes may authorizedly Ixi made. In England this

organ is Parliament. In the American states it is usually

a constitutional convention whose proceedings must gen-

erally be ratified by popular vote. For the United States

Constitution it is the joint action of three-quarters of the

states acting through legislatures or conventions (1). On

the continent of Europe it is often the legislative bodies

of the state acting together by a two-thirds or three-quar-

ters vote, and perliaps also requiring the assent of the

executive or the people.

The legal effect of the various modes of amending

American constitutions we shall consider later. Two im-

portant consequences have grown out of the differences

between English and American constitutions. One is that

the American legislature is much less free than the Eng-

lish one. The other is that the American judiciaiy has

been made the guardian of the constitution. The English

courts cannot declare an act of Parliament unconstitu-

tional. An American court does this constantly with the

acts of American legislatures. It is this latter conse-

quence that gives the greatest practical importance to

the study of xVmerican constitutional law.

§ 5. Written constitutions in America. In all Amer-

ican states certain fundamental personal, property, and

political rights are secured by written constitutions.

These constitutions have several distinct functions

:

(1) Const.. Art. V.
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First, tlioy arc const riiclivc. Tliey ])rovide a form of

jrovorninent, divide llu' various jjowers into convenient

groups, and prescribe the proi)er mode of their exercise.

This is the oldest and commonest function of a

constitution.

Second, they are prohibitive. They place a number of

restrictions upon legislative and executive powers and

even upon the power of the individual to make cer-

tain contracts or use his property in certain ways. The

most important of these prohibitions are designed to pro-

tect the individual citizen from governmental oppression,

and it is the existence of these prohibitions in modern

constitutions that most sharply distinguishes them from

the governmental instruments of antiquity. As com-

l)ared with the total bulk of constitutions, these supremely

imi)ortant provisions are but a small part. In the con-

stitution of New York they fonn less than one-twentieth,

and of South Dakota less than one-thirtieth. They secure

personal and religious liberty, freedom of speech and of

the press, rights of assemblage and })etition, equal pro-

tection of the laws, compensation for pro])erty taken for

])ublic use, i)rotection to i)ersons accused of crime, im-

munity from unreasonable searches or seizures, and due

process of law for all attempts to deprive persons of life,

liberty, or i)roi)erty.

Third, in the case of the Federal Constitution, it also

divides the i)ower8 of goveniment between the states and

the United States, and provides for the orderly Mdniinis-

tration of our Federal sy^fem.

§ 6. Outline of Americaji constitutionaJ history before
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1789. A brief summary of the principal facts of our con-

stitutional history, l)cforo the prosoiit Constitution, may

conveniently ho inserted here. The English colonies in

America were settled or acquired by Great Britain be-

tween 1607 (Virginia) and 1732 (Georgia). Most of them

had governors, appointed by the crown or colonial pro-

prietors, and popular assemblies convened under the

authority of crown or proprietors. In Rhode Island and

Connecticut, governor and legislature were chosen by the

people. The part taken by the colonists in the French

and Indian war (1754-63) that wrested Canada from

France gave a considerable impetus toward colonial unity,

which was much increased by the unwise and irritating

attempts of Parliament to tax the colonies and hamper

their foreign trade. The Stamp Act congi'ess of 1765

was attended by representatives from most of the colonies

to petition against this legislation and make a declaration

of colonial rights. The stamp act was repealed and an

import duty levied on goods entering the colonies. A
feature of the resistance to this was the ''Boston tea-

party" at which some cargoes of imported tea were forci-

bly thrown into the harbor. Parliament replied by an act

closing the port of Boston and changing the charter of

Massachusetts. In 1774 the first Continental Congress

met and adopted resolutions and addresses declaratory of

American rights. The battle of Lexington and Concord

followed in 1775, and the Revolution began. The second

Continental Congress met shortly after and assumed the

conduct of the war. Under its recommendations (§ 7, be-

low) the early state governments were formed, and it con-
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tiniioil to act as a rontral pncrnlni]: imdy (tf dnliioiis au-

thority in all but military an<l diplomatic matters, until the

adoption of the Articles of (Confederation in 17S1. which

for tho first time created a fonnal organic union between

the states. The Declaration of Independence, adopted by

this Congress in 177G, was its ])rincipal political act, and

marks the legal date of the beginning of our existence as

an independent nation. Perhaps the most important

events of the Confederation were the cession to the United

States of the lands claimed by various states west of the

Alleghanies (§ 25G, below), and the adojition, by the Con-

gress of the Confederation, of the Ordinance of 1787 for

the government of the Northwest territory thus ceded,

with a provision excluding slavery from it. The failure

of the Confederation and the adoption of the Constitution

are related in §§ 9-10, below.

Section 2. Making and Changing Amebican Con-

stitutions.

§ 7. Earliest American state constitutions. Under the

American system of government written constitutions

play so important a part that a brief consideration of the

methods by which they may l)e adopted and changed is de-

sirable.

During the first eighteen months of tlu' Kcvolutionary

war tlie governments of most of tlu' revolt iiii!: colonies

were conducted by jirovincial conventions or congresses

in each colony, made up of delegates «'h()sen in various

irregular ways; and tiieir a<-ts and recommendations,

under stress of war, were v«ry generally rcsi^ected and
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obeyed by the Revolutionary parly. Connecticut and

Rhode Island, under their colonial cliarlcrs, had i)()i)nlar

anti-British assemblies that continued to administer their

governments. As the expectation of an early peace with

Kngland diminished, the Continental Congress, in re-

siiouse to several requests, advised the informal govern-

ing bodies in each colony to call a full representation of

the people, in order to form a more pennanent frame of

government during the continuance of tlie war. Be-

ginning with New Hampshire in 1776, brief constitutions

were promulgated by the provincial congresses, or by con-

ventions called for this purpose, without any submission

of them to the people, in all of the colonies except Con-

necticut, Ehode Island, and Massachusetts. Connecticut

and Rhode Island continued under their colonial charters,

but events in Massachusetts took a different course.

§ 8. Constitution of Massachusetts. In June, 1775,

acting upon the advice of the Continental Congress, the

provincial convention of Massachusetts wrote letters to

the towns in the colony requesting them to choose repre-

sentatives to form an assembly. The assembly when

elected chose a council and the two of these together con-

stituted the Massachusetts general court or legislature.

In 1778 this body prepared a constitution that was sub-

mitted to the people and rejected. The year following,

the people voted that a new constitution should be drafted

by a convention especially called for this purpose. The

legislature made provision for the election of delegates to

such a convention by the votes of all resident freemen,

twenty-one years old. The convention met in September,
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1770. ;ui(l ill ^fanll. 17Sn. tlio now coiistltntiiMi was laid

before tlio ]io«ij>I(', to bo ai>j>r(nc(l by two-tliinls of the

male inlial)itants of the age of twenty-one, voting. Over

two-thirds ajiproved, and the convention, having re-

assembled, declared the constitution esta])lished and re-

solved that it should take effect the October following.

It is notable that although this constitution contained a

provision limiting the sufifrage under it to persons having

a si>ecified property qualification, yet all freemen over

the age of twenty-one were empowered to vote upon its

adoption. It was the first American constitution adopted

by i)Oi)ular vote.

Of all the constitutions originally formed by the first

American states that of Massachusetts alone is in force

today. It has been frequently amended, but all attempts

to substitute a now constitution for it liavo failed. All

other states, excei)t those most recently admitted to tlie

Union, have had more than one constitution. Texas has

had seven altogether, and Kansas had throe in three years.

§ 9. The Articles of Confederation. The Articles of

Confederation, framed by the second Continental Con-

gress, were presented to the legislatures of the various

states in 1778, and were ratified by the last of them in

March, 1781. Article \'II1 i)rovided: "The articles of

this Confederation shall be inviolably observed ])y every

state, and the Union shall be jicriictnal; nor shall any

alterations at any time hereafter be made in any of tliem,

unless suoh alteration bo agreed to in a Congress of the

United States and bo afterwards confirmed by the legis-

hitures of every state."
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The government of the Confederation speedily failed

for want of coercive authority to execute its powers. It

could neither tax, regulate trade, carry out its inter-

national obligations, nor keep internal peace, but was

obliged to rely upon recommendations to the states for

carrying out these measures. The urgency of war once

removed, natural differences of opinion among the states

rendered united action impossible, and the central gov-

ernment fell to pieces with unchecked rapidity. Various

elYorts to amend the Articles of Confederation so as to

give the Congress at least some powers of taxation were

defeated by the requirement of unanimity among the

states.

§ 10. Adoption of the United States Constitution. In

1786 Virginia called a meeting of commissioners from all

of the states to consider the adoption of such an act as

would enable Congress to provide for a uniform system in

their commercial relations. Commissioners from five

states met at Annapolis in September, 1786, in conse-

quence of this call. They recommended a convention to

meet at Philadelphia the next May to devise provisions to

render the Constitution of the Federal government ade-

quate to the Union, and their report was sent to Congress

and to the states. In February, 1787, Congress passed a

resolution recommending such a convention ''for the pur-

i:)Ose of revising the Articles of Confederation and re-

porting to Congress and the several legislatures such

alterations and provisions therein as shall, when agreed

to in Congress and confinned by the states, render the
Tol. XII—

S
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Federal Constitution acleqiiate to the exigencies of the

government and preservation of the Union."

lu'jiresentatives of all of the stiites except Uhode Island

attended the convention, an«l on September 17, 1787,

adopted the Constitution. The convention directed th

Constitution to be laid iKjfore Congress, and reconmiended

that it should be afterward submitted to a convention of

delegates chosen in each state by the people under the

recommendation of its legislature. Article VII of the

proposed Constitution provided that the ratification of the

conventions of nine of the states should be sufficient for

the establishment of the Constitution between the states

ratifying. Tlie convention recommended to Congress

that, as soon as nine of the states had ratified, Con-

gress should fix a time for the appointment of electors,

a time when they should vote for president, and a time

and place for commencing i)roceedings under the Con-

stitution.

It will be noticed that the new Constitution ])rovided

that it should become effective as soon as ratified by nine

states, while the Articles of Confederation provided that

they should not be changed except by unanimous consent

of the states. Eleven states at first ratified the Constitu-

tion, and the new government went into effect between

them March 4, 1780. North Carolina ratified in Novem-

ber of that year, and Rhode Island in May, 1790.

§ 11. Modes of ajnending constitutions. The constitu-

lionH of our states are amended or wiiolly remade with

great fre^piency, and ii|ioii six (iirfcrciit occasions the

Federal Constitution has l)ecn amended. Questions fre-



GENERAL CONCEPTIONS 18

quently have arisen respecting the proper mode of amend-

ing constitutions and these may conveniently be discussed

under several heads: 1. The previous constitution may

contain no provisions regarding its amendment. 2. A
mode of amendment may be provided, but may not be

made expressly exclusive of other modes. 3. An exclusive

mode of amendment may be expressly provided.

§ 12. Same: Wliere constitution contains no express

provision. The first constitutions of most of the thirteen

original states contained no express provisions at all con-

cerning their amendment. That of Massachusetts pro-

vided that in 1795 the i^eople should vote upon the ex-

pediency of revising the constitution, and that if two-

thirds voted in favor of this a new convention should be

called. Nothing was done in 1795, but 1820 the legis-

lature secured an affirmative vote of the people in

favor of a convention for revising the constitution.

The convention was held and various amendments pro-

posed by it were adopted, among them an amendment

providing an orderly method for future amendments.

This early incident is typical of the usual American prac-

tice. Where a constitution contains no express provision

for its amendment, the legislature may call a convention

of delegates chosen by the people, the call being made

directly by the legislature, or in consequence of a previous

vote of the people authorizing the legislature to do so.

The convention so called may propose changes in the con-

stitution and submit them to the people, and when ratified

by the vote of the latter the constitution is changed ac-

cordingly.
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;i 13. Same: Where constitution provides a non-ex-

clusive mode of amendment. W lioro a state constitution

rxj)rt's;-ly provides tliiit it sliall 1)0 amended by calling a

convention and submitting amendmonts to tbe people,

doubtless tliere is no imjilied jiowor to amend in any other

way. This method, however, though well adajited for a

general revision of a constitution, is expensive and cum-

bersome for dealing with isolated specific amendments.

Most of our constitutions, therefore, provide for their

amendment by the submission to the people of proposals

first passed by the legislature, or by two successive legis-

latures. It is generally held that this permission to

amend in the legislative mode does not impliedly deny

authority to amend by the agency of a convention called

as set forth in ^i 12. above. This original and typical

method may always be employed unless expressly for-

bidden.

^ 14. Same: Exclusive mode of amendment expressly

provided. If a constitution expressly i)rovidcs that it

shall be amended by a certain method or methods, only,

there can be no legal warrant for employing a different

mode, and acts done under the latter do not acquire the

force of law except as the fruit of an accomplished revo-

lution against the prior form of government.

? 15. Peaceful revolutions. In a few instances the pro-

cedure mentione<l as illegal in § 14, above, has been pur-

sued, and a now constitution or constitutional amendmonts

have been adopted thereunfler and acquiesced in by the

people and departments of governniPiit. This must be

regarded in the ligl.t of a peaceful revolution, akin to that
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by wliic'h tlie old Confederation was displaced, in direct

denial of its provisions, Ijy the new Constitution in 1788

(§ 10, above).

§ 16. Amendment of Federal Constitution. The Unit-

ed States Constitution contains in Article V an express

provision for proposing amendments by a two-thirds vote

of each house of Congress, or by a convention called by

Congress upon the application of the legislatures of two-

thirds of the states. The former method has been uni-

formly pursued heretofore. Perhaps Congress could not

call a convention upon its own motion, in the ordinary

American method (§ 12, above), even though this is not

expressly forbidden (§ 13, above) ; for Congress has only

the powers delegated to it by the Constitution, not the

general residuary powers of a state legislature (§§ 24-27,

249-51, below), and it would be difficult to show that a

power of this nature was fairly to be implied from the

character of the national government. The principal

practical question that has arisen over the procedure of

amending the Federal Constitution is whether a state may

withdraw a ratification of an amendment once given, if

the retraction takes place before the amendment has been

adopted by the requisite number of states to make it part

of the Constitution. This occurred with respect to both

the Fourteenth and Fifteenth Amendments, and Congress

by resolution declared the attempted withdrawal ineffec-

tive (la).

(la) The topics of §§ 11-16, above, are fully discussed in Jameson on

Constitutional Conveutions (4tli ed.), sees. 563-85.
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Section 3. Separation of Dkpartments or Govern-

ment,

§ 17. General American doctrine. Tlio prevalent

American doctrine is liiat thi' legislative, executive, and

judicial departments of goveniment sliould be separated

so far as is practicable, and tliat their resj)ectivc powers

sliould V)e exercised by dilTerent men or groups of men.

The Federal Constitution does not reciuire this of the

state governments (§ 138), but all state constitutions re-

quire it to varying extents. A few illustrations will make

clear how this works in practice.

§ 18. Judicial powers cannot be exercised by legis-

lative and administrative bodies. In an early New Hamp-

shire case (2) a law suit had Immii decided against one

Merrill, and the court had refused his motion for a new

trial and rendered judgment against him. The legislature

on Merrill's petition passed an act granting him a new

trial in the case. The New Ilampshire court decided this

act to be unconstitutional and void, as an attemj^ted exer-

cise of judicial power by the legislature, saying: "No

particular definition of judicial i)owers is given in the

constitution; and considering the general nature of the in-

strument none was to be expected hut 'powers Judicial,',

'judiciary powers,' and 'judicatories' are all |>liiases

used in the constitution, and tlioui^di not particularly de-^

fined are still so used to tlesignate with clearness that de-

partment of the government which it was intended should

interpreUito and administer the laws. On geiu'ral i)rin-

ciples, therefore, those iu(iuiries, deliberations, orders,

(2) Merrill v. Sherburne, 1 N. H. 199.
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and decrees, which are peculiar to such a department

must in their nature be judicial acts. Nor can they bo

both judicial and legislative, because a marked difference

exists between the employment of judicial and legislative

tribunals.

"The former decide upon the legality of claims and con-

duct; the latter make rules upon which, in connection with

the Constitution, these decisions should be founded. Jt is

the province of the judges to determine what is the law

upon existing cases. In fine the law is applied by the one

and made by the other.'*

§ 19. Same: Further illustrations. In Kansas the

legislature created a so-called court of visitation which

was given power to regulate public service companies, to

determine the reasonableness of the regulations thus

made, and then to enforce them. The Federal circuit

court held that this combination of judicial with legisla-

tive and administrative powers was forbidden by the con-

stitution of Kansas, which provided for separate execu-

tive, legislative, and judicial departments, though it did

not expressly forbid the powers of one to be exercised by

the others. The court said: "That, in a broad sense,

powers of one of these departments shall not be conferred

upon either of the others is not only within the true spirit

of these provisions, but also substantially within the letter

thereof; and the addition thereto of an express prohibi-

tory declaration, such as is contained in the constitutions

of some of the states, that the powers of one department

shall not be exercised by another, would add veiy little to
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thoir ofTect, so far as concerns tlio (lucstion uiidcr con-

sideration. The universal doctrine of Aincricau lil)erty

under written constitutions requires the distribution of

all the powers of government among three departments

—

legislative, judicial, and executive—and that each, within

its ai)propriate sphere, be supreme, coordinate with, and

independent of both the others" (3).

Xor can an administrative body like the Interstate

Commerce Commission be given power to compel obedi-

ence to its orders by a judgment of fine or imprisonment.

Such obedience, under the Constitution of the United

States, can be compelled only by a competent judicial

tribunal having jurisdiction of the case (4).

§ 20. Non-judicial powers cannot be conferred on

courts. On the other hand, courts cannot be required to

exercise non-judicial powers. A Connecticut statute jiro-

vides that any street railway company might apjily to the

sujterior court to ajiprove and adopt a location for its

tracks with such regulations regarding streets, cars, con-

struction, and motive power as the court might prescribe.

The supreme court of Connecticut held this not {o be the

exercise of judicial power, and therefore denied that it

could be conferred ui)on a court. Instead, it was a proper

matter for legislative and administrative action (5). But

if the question left to the court is whether certain definite

circumstances exist or conditions have been fulfilled ujion

(3) Western T'nion Tol Co v. Myatt. 98 Fofl. 335.

(4) InterBtatp Commorrp ComnilBHion v. HrlniHon, 154 U. S. 447.

(G) Norwalk Street RaUroad's Appeal. 69 Codd. 57C.



GENERAL CONCEPTIOXR 19

which a license may be granted or a town iiicoriiorated,

it is generally held a proper matter for judicial determi-

nation (G).

The courts cannot be required to decide questions or

decisions which will later be subject to revision or review

by other departments of the government. The final firKJ-

ing of a court, when not appealable to another court, is

not a judicial determination unless it is enforceable by

some process or is made by statute the final or indisput-

able basis of action by other departments of govern-

ment (7).

Of the latter nature are actions against itself pennitted

by the state or the United States, where it is made the

duty of the government sued to pay any judgment that

may be rendered against it.

§ 21. Inherent powers of departments of government.

As a corollary to the doctrine of the separation of powers

in American governments, each department has certain

inherent powers of which it cannot be deprived by the

action of the other departments, even though the latter

do not attempt to exercise them. Roughly speaking they

are such powers as are necessary to maintain the effective

independence of the departments in the discharge of their

appropriate duties. For instance, a Virginia statute at-

tempted to deprive the courts created by the Virginia con-

(6) McCrea v. Roberts, 89 Md. 238; Forsythe v. Hammond. 142

Ind. 505.

(7) In re Sanborn, 148 U. S. 222.
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slitutiou of tlu'ir powor to i)unisli (.'ontempts suininarily,

and to substitute a jury trial for the action of tiie court

itself. This was licld unconstitutional, and t!ie court

statcKl its conclusious: "That in the courts created by the

constitution, there is an inhereut power of self-defense

and self-preservation; that this jmwer can be regulated

but cannot \)C destroyed, or so far diminished as to be

rendered ineiTectual by legislative enactment; that it is a

power necessarily resident in and to Ik? exercised by the

court itself, and that the vice of an act wjiich seeks to de-

}irivc the court of this inherent power is not cured ])y lu'o-

viding for its exercise by jury; that while the legislature

has the i)ower to regulate the jurisdiction of the courts,

it cannot destroy, while it nuiy confine within reasonable

bounds, the authority necessary to the exercise of the

jurisdiction conferred" (8).

Similarly the United States Supreme Court has said:

"In order that the court may compel obedience to its

orders it must have the right to in(iuire whether there has

been any disol^edience thereof. To su))mit the question

of disolx'dience to another tribunal, be it jury or another

court, would be to deprive the i)roceeding of one-half its

efficiency" (9).

There are conflicting views as to whether the indei)end-

ence of the courts refjuires them to control admissions to

the bar. In Illinois and IN-nnsylvania a legislature may

not comi>el the admission to the bar of jx'rsons who have

not comi)licd with the reciuirements demanded by the

(8) Carter's Coae. 96 Va. 791. 81C.

(9) In re Debt). 158 U. S. 064. 595.
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(Uyitfts (10). The contrary view is taken in New York

and North Carolina (11).

§ 22. Limitations of general doctrine. The doctrine of

the separation of powers of government is of course not

susceptible of rigorous application. Each department,

as a matter of convenience and necessity, or to protect its

own independence, must in a certain measure exercise

powers of a character that strictly belongs to another de-

partment. The legislature, for instance, must often make

investigations to ascertain the facts preliminary to legis-

lation, and for this purpose must summon vntnesses, ex-

amine them, and punish their refusal to answer. These

proceedings, though judicial in their nature, are necessary

incidents of a proper exercise of legislative power, and so

may be conducted by a legislature (12). Likewise, both

the executive and courts may make niles concerning their

procedure, which are legislative in character, but yet prop-

erly incidental to executive and judicial duties.

§ 23. Same: Appointment of officers. Taxation.

Some functions, like the appointment of officers, do not

so distinctly belong to one department that they may not

be exercised by another, and in such a case the power of

appointment may be conferred upon either the executive

or the courts, or be exercised by the legislature itself, at

its pleasure (13). The Federal Constitution expressly

(10) In re Day. 181 111. 73; In re Splaue, 123 Pa. 527.

(11) Matter of Cooper, 22 X. Y. 07: He Applicants for License,

143 N. C. 1.

(12) I'eople V. Keeler, i)9 N. Y. 4r.3.

(13) Fox V. McDonald, lUl Ala. 51.
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l>rovicles that Congress may l»y law vt'<l the ajipointnient

of such inferior officers, as tlicy tliiiik iiropcr, in the

President alone, in the courts of law or in the heads of de-

l)artmeuts (14). In a nunilx-r of the states an early ))rac-

tice of giving inferior courts the ])Ower of levying local

taxes and assessing i)roi)erty therefor has ]x?en continued

(15). It has been said: "Tlie ascertainment of values of

property is strictly judicial, and in governments per-

fectly separated into the three distinct departments of

legislative, executive, and judicial would of necessity be-

long to the judicial. It has, however, been considered a

necessar>' adjunct of the strictly legislative power of levy-

ing taxes." Tliis }X)wer, then, in connection with an

assessment, may properly be conferred upon the judician

(16). Some states, however, wholly deny the validity of

such practices (17).

Section 4. The States and the United States

§ 24. General theory of state powers. AVhen the Brit-

ish colonies in America freed themselves from the British

government by the successful devolution of 1774-81, the

newly created American states succeeded to the powers

of the British government; and to their legislatures de-

scended the powers of the British Parliament.

"The accepted theory ujwn this subject ajipears to he

(14) Const. Art. 2. sec. 2. S 2.

(16) State V. Gazloy. 5 Ohio. 14; Bnllan! v. ThomaH. 19 Gratt.

(Va.) 14.

(16) WheellriK Property Co, v. Paul. \VJ W Va 112.

(17) Munday v. Rahway, 43 N. J. L. 338; Auditor v. Railroad.

6 Kan 600.
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this: In ovory sovereign state there resides an al)soluto

and uncontrolled power of legislation. In Great Britain

this complete power rests in the Parliament; in the Amer-

ican states it resides in the peo])]e themselves as an or-

ganized body politic. But the people, by creating the Con-

stitution of the United States, have delegated this power

as to certain subjects, and under certain restrictions, to

the Congress of the Union ; and that portion they cannot

resume, except as it may be done through amendment of

the national Constitution. For the exercise of legislative

power, subject to this limitation, they create, by their

state constitution, a legislative department upon which

they confer it; and granting it in general terms, they must

be understood to grant the whole legislative power which

they possess, except so far as at the same time they saw

fit to impose restrictions. While, therefore, the Parlia-

ment of Britain possesses completely the absolute and un-

controlled power of legislation, the legislative bodies of

the American states possess the same power, except, first,

as it may have been limited by the Constitution of the

United States; and, second, as it may have been limited

by the constitution of the state. A legislative act, can-

not, therefore, be declared void, unless its conflict with

one of these two instruments can be pointed out" (18).

? 25. Powers of state governments before 1789. The

Confederation. After the Declaration of Independence in

1776 all of the American states, except Connecticut and

Rhode Island, adopted constitutions providing a frame

(18) Cooley, Const. Li in. LM1 (7 otl.).
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of governiiiont, distributinir its jiowcrs, mikI enjoining

certain limitations upon their use. Connectieut and

Khode Island continued under their colonial charters,

Connecticut expressly retaining its charter as a constitu-

tion wiili a few ])rief additional prohibitions, and Khode

Island going on without any express readoption of its

charter. Connecticut did not adopt another constitution

until 1818, nor Khode Island until 1842.

These early American constitutions contained bills of

rights that in general prohibited to the political depart-

ments of the state the exercise of povrers already found

by English experience and by their present quarrel with

Great Britain to be fraught with danger to individual

rights. The principal ones of these are enumerated in

§ 5, a)x)ve. Subject to these or similar restrictions and to

the few restrictions upon the ])0wers of the state con-

tained in the Articles of Confederation, adopted in 1781,

the early state governments kept the entire remaining

field of legislation. The prohibitions upon the power of

the states in the Articles of Confederation chiefly limited

their power to enter into political relations either with

foreign countries or with each other, save with the consent

of Congress ; and secured to the i)eoi>le of each state rights

of intercourse with other states without discrimination.

Provision was made for the interstate extradition of crim-

inals, the interstate recognition of judicial iiroccedings,

and the settlement of interstate boundary (iis]iutes; and

Congress was given control of iritcrst^itc i)ost offices,

Indian affairs, the alloy and value of coin, and the stand-

ards of weights and measures.
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The Confodoration was virliially a league between the

states, and the powers given to it were in the main de-

pendent for their enforcement ujion the hiw of the states

themselves. It could not effectively act upon individuals

in the states.

$^ 26. Division of powers between state and nation ef-

fected by Federal Constitution. The failure of the ton-

federation and the adoption of tlie Constitution created

an entirely new political situation. The theory of the

division of powers between the new national government

and the older state governments has been judicially stated

with accuracy as follows

:

*an 1789, the Constitution of the United States, having

been adopted by the required number of states . . . went

into operation, and became the law of the land. This

system was founded upon an entirely different principle

from that of the Confederation. Instead of a league

among sovereign states, it was a government formed by

the people, and, to the extent of the enumerated subjects,

the jurisdiction of which was confided to and vested in

the general government, acting directly upon the people.

'We the people,' are the authors and constituents; and

'in order to foim a more perfect union' was the declared

purpose of the constitution of a general government.

"It was a bold, wise, and successful attempt to place the

people under two distinct governments, each sovereign and

independent within its own sphere of action, and dividing

the jurisdiction between them, not by territorial limits

and not by the relation of superior and subordinate, but

classifying the subjects of government and designating
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those over which each has entire ami iiulependcnt juris-

diftion. This ohject tlie Constitution of the United States

proposed to aceomi)lish by a si->ecific enumeration of those

subjects of general concern, in which all have a general

interest, and to the defense and protection of which the

undivided force of all the states could be brought

promjitly and directly to lx?ar.

''Some of these were our relations with foreign j^owers

—war and peace, treaties, foreign commerce and com-

merce amongst the several states, with others specifically

enumerated; leaving to the several states their full juris-

diction over rights of person and property, and, in fact,

over all other subjects of legislation, not thus vested in

the general government. All powers of government,

therefore, legislative, executive, and judicial, necessary

to the full and entire administration of government over

these enumerated subjects, and all iiowers necessarily

incident thereto, are vested in the general government;

and all other i)owers, exjiressly as well as by implication,

are reserved to the states" (19).

^ 27. Nature of the Federal Government: Of limited

powers. From the nature of the Constitution of the

United States, there result two great constitutional prin-

ciples. The first one is that the United States is strictly

a government of limited powers. The rule for construing

its powers is exactly the opposite of tliat for construing

the lowers of the states. The state governments have un-

limite<l powers, except where i)rohibited hy the United

(19) Opinion of Justlrcn. 14 Oray. r,l51G.
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States Constitution or by their own constitutions. The

United States, on the other hand, can exercise no powers

whatever excei)t those found granted to it in the Consti-

tution. Of course all of these Federal powers need not

be expressly granted, but may fairly be implied from those

that are expressly granted. For instance, the United

States is given express power to establish post offices and

post roads. As incidental to this power and implied from

it, the United States may carry the mail, regulate the

character of mailable matter, and provide penalties for

any interference with these rules. But unless a power

can be found granted to the United States by the Consti-

tution, either expressly or by fair implication, Congress

cannot constitutionally exercise it.

§28. Same: Supreme in its sphere. The second

great principle is that although the United States is a

government of limited powers, its control over such pow-

ers as are granted to it is full and absolute, and that its

laws passed in the exercise of the granted powers are

superior to all state laws conflicting therewith. For in-

stance, Congress having been given control of the post

office may, if it sees fit, control entirely everything rea-

sonably connected with the postoffice, even to the extent

of making it a government monopoly. The supremacy

of its laws over those of the states is probably secured

by implication from the nature of the government it cre-

ates, but is also expressly provided for in Article VI of

the Constitution: "This Constitution, and the laws of

the United States which shall be made in pursuance

thereof; and all treaties made, or which shall be made,



28 CONSTITUTIONAL LAW

iiuder llio authority oi' tlio riiitt^l States, shall be the

supreme law of the laud; aud the judges in every state

shall be bound thereby, anything in the coustituticn or law

of any state to the contrary notwithstanding."

The i>rinciples stated in this and the preceding sub-

section are further discussed in §§ 249-55, below.



CHAPTER 11.

FUNCTION OF JUDICIARY IN ENFORCING CONSTITUTIONS.

Section 1. Power to Declaee Laws Unconstitu-

TIONiVL,.

§ 29. Departments of government. Modem political

analysis divides the powers oi" government into three

great departments, the legislative, executive, and judicial

;

and modern constitutional government has decreed a con-

siderable sei)aration of these departments to prevent

abuses. Of course an absolute separation is impracticable

because the departments are but different aspects of one

government and are closely connected at many points.

American constitutional doctrines as to the separation of

governmental powers have been discussed in §§ 17-23,

above.

§ 30. Power to declare laws unconstitutional. Where

does it reside? Now, having a written constitution at-

tempting in a general way to divide the powers of gov-

ernment between the three departments and to prohibit

the exercise of certain powers altogether, the very inter-

esting question presents itself: Who, and under what

circumstances, is to determine when any given department

oversteps its proper sphere, or attempts to exercise a

forbidden power?

§ 31. Same: European doctrine. As a matter of pure

29
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tht'ory, there is of course no more reason wliy one ot

three departments of government, admitted to be of equa]

and coordinate ixnvers, should liave the right to declare

acts of the others unconstitutional than that any of the

others should have the same power. Each department

might be left to judge for itself what was constitutional

within its own sphere, and when there was a conflict they

could comjiromise or get along otherwise as best they

could. This is the view adopted on the continent of

Europe. No European court acting under a written con-

stitution can declare invalid an act of its coordinate

legislative body. The legislators take an oath to obey

the constitution, but within the legislative sphere they are

the judges of what is constitutional, and the duty of the

courts is to enforce the laws actually passed. The determi-

nation of what laws are constitutional is the function of

the legislature. In like manner the executive decides for

himself what are the constitutional duties he is sworn

to perform, and, except where there are provisions for im-

peaching him, this decision is not subject to review by any

other department of government. The same can be said

of the acts of the judiciarj-. Each judge swears to obey

the constitution, but the court is its own judge of what

this requires within its sphere.

The result is that a writt<'n constitution in Continental

countries is a rule binding the political morality and com-

mon sense of each of tiie departments of government, but

its provisions are not cnforcx-able i)y one coordinate

branch of the governiiient against another, except where
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some express provision to this effect is inserted in the

constitution.

§32. Same: English doctrine. As the result of a

series of constitutional .struggles in England between the

crown and the people the legislative power of Parliament

had established itself as supreme over the executive power

of the crown, and the judiciary also had become inde-

pendent of the crown by a life tenure of office. The at-

tempts of Parliament to coerce America by passing acts

of taxation that were felt to be tyrannous, gave rise to

speculation as to the extent of this power of Parliament.

Was it supreme, no matter to what extent it might go, or

were there limits to its power based on natural justice

and common right, and if so could the courts enforce

these limitations by declaring acts of Parliament that

overstepped them to be void ?

In spite of a few dicta of English judges to the effect

that acts of Parliament repugnant to reason and common

right were void, there can be no doubt that an act of

Parliament when clearly expressed is supreme and bind-

ing on the English courts, no matter how unjust or un-

wise its provisions (1). Opinions to the contrary, how-

ever, based chiefly on political grounds and the intense

opposition of the colonists to taxation by England with-

out representation, were quite widespread among Amer-

ican statesman before the Revolution, and no doubt

had some influence in determining the course of American

practice in controlling acts of the legislature.

(1) Webb V. Outrim (1907), A. C. 81, 89.
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?; 33. Colonial practice. Its influence. The Aniencan

colonies for a long time prior to tlie Revolution were gov-

erned under colonial charters, written instruments

granted by the monarchs of England. They had legisla-

tures whose laws had to conform to the ]irovisions of

these charters. If they did not, they were void, and could

be so declared by the colonial courts, or, on appeal, by the

privy council of England. There was nothing strange

aliout this. Neither the legislature nor the colonial courts

were independent departments of government, each su-

preme in its sphere. Both were subject entirely to the

laws of Parliament and the English king.

Now when the colonies became free, and there was no

longer any governmental authority superior to the courts

and legislature of the late colonies, this reason for the

courts disregarding the acts of the legislature disap-

peared. Both were now coordinate d('i)artments of gov-

ernment, supreme in their own spheres, and responsible

only to the people at the end of their tenns of office. Both

were subject to the state constitution, but there was no

provision of that constitution which expressly authorized

tlie court to refuse to enforce unconstitutional laws, any

more than the legislature was given authority to refuse

to appropriate money for the judges' salaries if the legis-

lature tiiought the court had acted unconstitutionally.

The executive, for example, has no right to refuse to en-

force a law j)assed over his veto, which he cojisiders un-

constitutional. If he does so, lie may be impiaclied. T>ut

the colonies had been in the habit of seeing colonial laws

occasionally declared void by the courts. To the con-
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servative classes of the coinnninity, which at that tiuio

had a strong controlliug ioikicnce, this seemed a wise and

sensible means of enforcing constitutional guarantees of

security of property against the possible excesses of a

legislature chosen by })oi)u]ar suffrage. So, on the

adoption of the state constitutions, the courts tacitly as-

sumed the function of interpreting the constitution for

the legislature, and this was generally acquiesced in,

though not witliout some oi)position (la).

§ 34. Early American decisions. The earliest Amer-

ican decision that judges might disregard legislative acts

forbidden by the constitution appears to have been given

in New Jersey in 1780, in the case of Holmes v. Walton

(2). It was followed by a case in New York in 1784, Rut-

gers V. Waddington (3), in which the court so construed

an act of the New York legislature as to avoid a violation

of the treaty of peace with Great Britain. The decision

excited considerable popular discontent, and the New

York assembly passed a resolution denying the right of

the court to dispense ^^ith an act of the legislature. A
little later the judges in Rhode Island likewise declared

void an act of the legislature in violation of the constitu-

tion, in the case of Trevett v. Weeden (4). The Rhode

Island legislature summoned the judges before it to ex-

plain their reasons for this. After an explanation by

the judges the legislature voted its dissatisfaction with

(la) James B. Thayer in 7 Harv. T^w Rov. 130-34.

(2) 4 American Historical Review, 4n().

(3) Paniphlet, edited in lS<i6 ; 1 Thayer. Cas. C. L.. 03.

(4) 2 Chandler's Crlm. Trials, 2G0 ; 1 Thayer, Cas. C. L., 73.
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their reasons, and a motion was made to dismiss the

judges from office, but tliis attempt was finally abandoned.

There were also several other judicial expressions of

opinion by colonial courts to the same effect before the

adoption of the I'^^nited States Constitution.

;^' 35. Decision under Federal Constitution: Marbury

V. Madison. AVlicn the Philadelphia convention met in

1787 to frame the Constitution of the United States, its

legal members, of whom there were a number of much

prominence, must have known of these decisions, and it

is likely that the convention expected the courts to ex-

ercise the power of disregarding unconstitutional acts of

Congress. In the Federalist papers. No. 78, it was argued

by Hamilton that the courts would have this power under

the Constitution of the United States, In 1803 the ques-

tion finally came before the Supreme Court of the United

States in the great case of Marbury v. Madison (5). The

Constitution expressly limited the original jurisdiction of

that court to certain cases, but an act of Congress at-

tempted to give it jurisdiction in another case. The

opinion of the court, given by Chief Justice Marshall,

held the act unconstitutional and laid down the principle

that it was the duty of the court to disregard such acts.

The judges had sworn to support the Constitution, which

they could not do if they gave effect to a law inconsistent

with it. The act of Congress was inferior to the Constitu-

tion and when the two were inconsistent the judges were

bound by their oath to disregard the inferior law.

(G) 1 Crane J. (U. 8.) 137.
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§ 36. Reasons for the doctrine. It may be doubted

whether this reasoning is really so forcible as it at first

seems. The President has also sworn to support the

Constitution of the United States. Is he, therefore, at

liberty to refuse to enforce an act of Congress that he

deems unconstitutional? Is it any part of his duty under

the Constitution to decide this question? The generally

accepted doctrine is that the executive is not charged with

this function ; nor are the courts necessarily charged with

such a duty, merely because they have sworn to support

the Constitution. The true reasons for the American

practice in this regard, which is now universally recog-

nized in this country, are political. It is desirable that

such a power 1x3 lodged outside of the departments upon

whose action our constitutions have placed restrictions in

the interests of the rights and liberties of the individual.

The departments upon which these checks have been

placed are chiefly the executive and the legislative. For

them to measure their own powers in a popular govern-

ment in times of public excitement is to make a constitu-

tion inoperative in the very emergencies for which these

prohibitions were inserted. The judiciary is the weakest

of the three departments of goveniment. It controls

neither the purse nor the sword, and unassisted it can do

little that is injurious to political or civil liberty. Its

members are likely to be more conservative, and to be

less influenced by momentary passion than are the mem-

bers of the legislature. Giving the judiciaiy a certain

negative control over the acts of the other departments

is likely to result in the provisions of a constitution be-
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iug more raithrully oliM-rvi^d tlian wouKl otlicn-wise be

the case.

Tliis cousliucliou, political ratlier than logical, has been

amply vindicated in American experience, ami the doc-

trine that our judiciary may dcclan' laws unconstitutional

is perhaps the most iini»oitant single American contribu-

tion to the science of governmental atlministration.

Section 2. Limitations Upon Exercise of Power.

^ 37. Power is strictly judicial in character. AVhat is

the nature of this power of the courts to declare laws un-

constitutional, and what are the ju-oper occasions for its

exercise? It is not a i)Ower that is exercised as a matter

of course by the courts as each statute of doubtful valid-

ity comes from the legislature. The power is strictly a

judicial one, to Ije exercised by the courts only in the course

of litigation in which the question of the constitutionality

of a legislative act necessai'ily arises. It may not \h} t\)r

the interest of an individual to raise the ([uestion, and so

an unconstitutional law juay be enforced ui>on the statute

books for years before it is actually brought into question

before a court. AVlien a national ])ank was first chartered

by the L'nited States in ITiH grave doubts were exi)ressed

of its constitutionality, and those doubts continued for

years, yet it was twenty-eight years bd'cne a suit actually

came lx?fore the courts reipiiring a decision on this

question.

^ 38. Unconstitutionality should be clear. Sometimes

the <|uestion of the constitutionality of a legislative act

is a very close one, deiK'iiding upon the interju-etation of



GENERAL CONCEPTIONS 37

complex social and economic facts, where reasonable men

may disagree widely in tiieir conclusions. Tne legislature

is charged in the first instance with the duty of intei'pret-

ing the constitution, of deciding what it permits, and

what, within the limits of permissible action, is politically

expedient. The legislature is chosen so as to represent a

wide constituency and many shades of political and social

opinion. When it has decided upon a course of action

and embodied it in a statute, perhaps of doubtful con-

stitutionality, what should be the attitude of the courts?

Suppose for instance tiiat the legislature has passed an

act making eight hours a day's labor in a mine, or has

forbidden the payment of wages to employees by store

orders. On the one hand the legislature is forbidden to

deprive a man arbitrarily of his right to work and con-

tract as he thinks best, but on the other hand it is the

duty of the legislature to guard the welfare of the com-

munity even against the improvident acts and contracts

of individuals. It may well be that a large number of

thinking persons in the community feel that eight hours

work underground daily is all that average human health

can stand, and that there are abuses connected with the

payment of wages in store orders that can only be rem-

edied by the abolition of the practice. An equal number

of competent persons may perhaps disagree with either

of these positions, on equally reasonable grounds. If

the constitutionality of the act is to be decided according

to the individual social or economic views of the judges,

then inevitably their opinions rather than those of the

legislature will be enforced ; and if the question is one of
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any importn 'ce the same political iuflueuces that created

the legislative majority in favor of the statute will seek

to create a judicial majority in the court in favor of it,

ami judges will be chosen on account of their social and

economic views, rather thau on account of their legal

ability. These undesirable results can only be avoided

by the courts taking the position that legislative acts are

valid if they may reasonably be thought to be constitu-

tional, even though there is a rational difference of

opinion, and even if the judges as individuals may hold

opinions contrary to the legislature. A settlement of

such reasonable differences of opinion is exactly what a

legislature is for, and it is no part of the judicial function

to enforce one reasonable view rather thau another rea-

sonable one that conflicts with it.

5; 39. Same: Judicial declarations to this effect. Tt is

comnionly deemed by courts, therefore, that they are not

to declare laws unconstitutional unless the matter is clear.

In Pennsylvania, for instance, it has been said: "For

weighty reasons it has been assumed as a principle in

eorstitutional construction by the 8u[)reme Court of the

rriite(l States, by this court, and every other court of

reputation and influence, that an act of the legislature is

not to be declared void unless the violation of the consti-

tution is .so manifest as to leave no room for reasonable

doubt" (G).

The United States Supreme Court has said: "This

declaration .should never Ix? made exce})t in clear cases.

(6) Commonwealth v. Smith, i Dlnn. (Pa.) 117.
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Every possible presumption is in favor of llic validity of

the statute and this continues until the contrary is shown

beyond all rational doubt. One branch of government

cannot encroach on the domain of another without danger.

The safety of our institutions depends in no small degree

on a strict observance of this salutary rule" (7).

Judicial statements to this effect are very common (8).

§ 40. Exercised only in actual litigation. Besides the

qualification just discussed, that a statute should be de-

clared unconstitutional only in a very clear case, there are

several other limitations upon the power.

1. As suggested above, it can be exercised only in the

course of actual litigation. Courts will not judicially de-

clare laws unconstitutional in moot cases, nor pass upon

their validity at the request of the other departments of

government outside of ordinary litigious procedure. An

apparent exception to this in the case of so called "ad-

visory opinions" is discussed in §47, below. If no one

cares to question an act of the legislature, or if the exist-

ing statutes regulating the jurisdiction and procedure of

the courts do not permit a proper remedy, it may be im-

possible to secure a judicial declaration of the invalidity

of a statute really unconstitutional. For instance, Con-

gress has apparently not provided any effective pro-

cedure for the enforcement in the Federal courts of the

right of suffrage in a state, even when improperly denied

by the state through the requirement of an unconstitu-

(7) Sinking Fund Cases. 99 U. S. 700, 718.

(8) People V. Rice, 135 N. Y. 473, 483-4.
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tional system of registration as preliminary to votins: (0).

^ 41. Power not applicable to political acts. 2. The

courts have no i)o\ver to clechiro invalid acts ol" the legis-

lature touching political matters, unless expressly given

these by the constitution. As to such matters the execu-

tive and legislature are the sole judges of the consti-

tutionality of tlu'ir own acts, just as the courts are tlio

sole judges of the extent of their own judicial powers.

For instance, the United States Constitution (10) pro-

vides that the United States shall guarantee every state

in the Union a republican form of government. In 1841-2

a condition of civil disorder existed in the state of Rhode

Island and two separate organizations each claimed to be

the legal government of the state Violent encounters

took place between the partisans of the rival governments

and when suits arising therefrom came into the United

States courts it was questioned which was the lawful gov-

ernment of the state. In Luther v. Borden (11) the Su-

preme Court said:

''The Constitution of the United States . . . has treated

the subject as political in its nature and placed the i)ower

in the hands of that department. It rests with Congress

to decide what government is the established one in a

state. For as the United States guarantee to each state

a rei)ublican government, Congress must necessarily de-

cide what government is established in a state before it

can determine whether it is republican or not. And when

(9) GIloB V. HarrlB, 189 U. S. 475.

(10) ConBt. Art. IV. Bor. 4.

(11) Luther V. Borden. 7 How. ].
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the senators and representatives of a state are admitted

into the councils of the Union, the authority of the gov-

ernment under which they are appointed, as well as its

republican character, is recognized by the proper con-

stitutional authority. And its decision is binding on the

other departments of government, and could not be ques-

tioned in a judicial tribunal." . .

.

Similarly, after the war Congress passed several laws

commonly known as '^Keconstruction acts" for the gov-

ernment of the states recently in rebellion before their

representatives were readmitted to Congress. The state

oi Georgia began a suit against the Secretary of War and

others to j^revent the execution of certain provisions of

those acts on the grounds that the state was unconstitu-

tionally deprived of its political rights. The court de-

nied the relief sought, saying

:

''That these matters, both as stated in the body of the

bill, and the prayers for relief, call for the judgment of

the court upon political questions, and, upon rights, not of

persons or property, but of a political character, will

hardly be denied. For the rights for the protection of

which our authority is invoked, are the rights of sov-

ereignty, of political jurisdiction, of government, of cor-

porate existence as a state, with all its constitutional

powers and privileges" (12).

So, even though a state constitution prescribes how the

state shall be divided into legislative districts, the division

is a political function and an improper one cannot be in-

(12) Georgia v. Stanton, 6 Wall. 50.



42 CONSTITUTIONAL LAW

valklatcd by the courts, in the absence of express con-

stitutioiKil aiitliority (1.'^).

^ 42. Wlien other depaxtments cannot be compelled to

act. 3. The courts cannot compel the legislature or the

chief executive to act, nor even a subordinate officer to act

where he is entrusted with a discretion. In Mississippi

V. Johnson (14) in a case arising under the Reconstruc-

tion acts the court said

:

*'The single point which requires consideration is this:

Can the President be restrained by injunction from carrj''-

ing into effect an act of Congress alleged to be unconsti-

tutional? . . .

"A ministerial duty, the performance of which may,

in proper cases, be required of the head of a department,

by judicial process, is one in respect to which nothing is

left to discretion. It is a simple, definite duty, arising

under conditions admitted or proved to exist, and im-

posed by law. . . . Very different is the duty of the Presi-

dent in the exercise of the power to see that the laws are

faithfully executed, and among these laws the acts named

in the bill. By the first of these acts he is required to as-

sign generals to command in the several militar}- dis-

tricts, and to detail sufiicient military force to enable

such officers to discharge their duties under the law. By

tlie sujiplementarj' act, other duties are imi)osed on the

several commanding generals, and tlicso duties must

necessarily Ix- pciTuriiicil niidcr the supervision of the

President as coiimiaiidcr-iM-chief. The duty thus im-

(1.1) Ti-^ipl.' V. i:i..'. ]X, S. Y. 173.

(U) I Wall. IT.'..
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})Osed ou tlio President is in no just sense ministerial.

It is purely executive and political. . . .

*'The Congress is the legislative department of the

government; the President is the executive department.

Neither can be restrained in its action by the judicial de-

partment; though the acts of both, when performed, arc,

in proper cases, subject to its cognizance."

It is generally held that the governor of a state cannot

be compelled by the state courts to perform any act

whatever, even though involving no discretion, because

he represents the supreme executive authority of the

state (15) although some states hold the contrary view

as to purely ministerial acts (16).

Another illustration of the inability of the courts to

compel the political departments of government to dis-

charge their functions, even when the latter unconstitu-

tionally neglect them, is that afforded by the unhonored

section of the Fourteenth xVmendmcut to the United

States Constitution which prescribes that when the right

of suffrage is denied to any male citizen of a state over

twenty-one years old, except for crime, such state's rep-

resentation in Congress shall be proportionately reduced.

No power except that of Congress can enforce this section

of the constitution, and the latter has never chosen to act

thereunder.

? 43. Laws not invalid merely because unwise. 4. The

courts cannot declare a law unconstitutional merely be-

ds) People V. Morton, 156 N. Y. 136.

(16) State V. Nash, 66 Ohio 612.

Vol. XII—
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cause it is uinviso, or oi>i>n'ssiv(\ or contriiry to tlic spirit

of our institutions. As regard'^ tliis the courts have said:

"If a jiarticular act of Icj^islation docs not conflict witli

any of the limitations or restraints [in the constitution]

which have Ixn^n referred to, it is not in the i)ower of the

courts to suggest its unconstitutionality, however unwise

its i)rovisions may be, or whatever the motive may have

been whicli led to its enactment" (17).

"The theory that laws may be declared void when

deemed to be opposed to natural justice and ecpiity, al-

though they do not violate any constitutional provisions,

has some support in the dicta of learned judges, but has

not been approved so far as we know by any authoritative

adjudication, and is repudiated by numerous authorities.

. . . Admitting as we do the soundness of this view

and fully approving it, we come back to the proposition

that no law can be pronounced invalid, for the reason

simply that it violates our notions of justice, is oppressive

and unfair in its operation, or because . . . it is not

justified by public necessity or designed to promote the

public welfare. If it violates no constitutional provision

it is valid and must be obeyed." (1^) *'The judiciary

can only arrest the execution of a statute when it con-

flicts with the constitution. It cannot run a race of opin-

ion upon a point of right, reason, and expediency with

the law-making power" (18a).

§ 44. Administrative regulations of the power, .j. In

(17) I'c'opU- V. l»r!i|>»'r. !."» N. V. 7>:v2.

(18) Ik-rtJu.lf V. ORcllly. 71 N. Y. :>Cii).

(18a) Cooley, CoiiHt. Llm. -;:<i-7 (7 t>«l.).
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addition to tlie more iiiiportant restraints njmn the jjower

of the judiciary to declare laws unconstitutional that have

been discussed above, there are certain administrative

rules usually regarded by coiiits in dealing with the mat-

ter. Among these are requirements that the fiuestion

must be raised by a party really interested, that the

litigation must be genuine and not merely collusive, that

ordinarily laws should not be pronounced unconstitu-

tional save by the highest state or Federal courts and with

a full bench of judges ; and that the decision of the consti-

tutional point must really be necessary to the disposition

of the case.

The only one of these rules that perhaps requires any

explanation is the one against collusive litigation. This

is to prevent the necessity of deciding constitutional

questions without adequate argument in a friendly suit

between two parties who really wish the same decision.

It does not forbid the consideration of constitutional ques-

tions in any suit merely because both the plaintiff and the

defendant desire the same decision, provided that the

goveiTiment or other parties adversely interested are

given a full opportunity to be heard. In the great In-

come Tax case of 1895, for instance, a stockholder of a

New York trust company brought suit to enjoin the trust

company from paying the income tax to the Federal gov-

ernment. He was interested in not having his dividends

reduced, and of course all the officials of the trust com-

pany sympathized with this and would scarcely have made

an active defense. At the veiy beginning of the suit,

however, the attorney-general of the United States inter-
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vcDcd with al)le counsel and the govornincnt's sMe of tho

case was fully i)resonted at every stajj^e. The litigation

was therefore real, even though both the nominal parties

desired the same result (10).

Section 3, Ki-fkct of an Uxconstitutkinal Act.

§ 45. In general. Incidental effect, (lonerally speak-

ing, when a statute is declared unconstitutional private

rights are left unalTectod by it, just as they would have

been had it never been ]Kissed. The unconstitutional

statute, indeed, may afford i>rotection to an officer from

prosecution for a crime requiring a particular state of

mind, which, owing to his reliance upon the unconstitu-

tional statute, he may not have had. lie could not, for

instance, be convicted of larceny for taking the property

which he thought himself authorized to do under a stat-

ute really unconstitutional. His reliance upon the statute

has i)revented his liaving the state of mind necessary to

make him a thief. Moreover, acts done upon the faith of

an unconstitutional statute may raise moral obligations

that the government is justified in discharging, when, but

for such a statute no such obligations would have been

incurred. For instance, the United States ]iassed an act

giving a pecuniary ])oiinty to sugar iiioiliiccrs. whicii was

shortly afterwards rej^'aled. Congress then jcissed an

act making certain leinibursements to persons who had

expended money upon the faith of the previous bounty

act. lUvi^'ard in Li: the validity of this latter ))rovision, the

court decided that, even though the original bounty act

(10) Pollock V. Farmers' Loan & TniBt Co.. 157 U. S. 129.
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were unconstitutional, there was still sufficient doubt

about it to make it proper for tiie government, in dis-

cbarge of a moral obligation, to reimburse those who had

spent money upon the faith of the act (20). In so far as

an officer, even though acting in good faith, invades rights

of private property and personal immunity under an un-

constitutional statute, he is liable civilly to injured per-

sons, just as though the act had not been passed (21).

On the other hand, if a public officer honestly thinks the

act unconstitutional and therefore declines to obey it, he

is liable for refusal if the law is later upheld by the

courts. (22).

§ 46. Effect of partial unconstitutionality. ^lore diffi-

cult questions arise where an act is unconstitutional in

part only. Does the entire act fail in this case, or do only

the unconstitutional parts of it? This question was dis-

cussed in the Income Tax case of 1895. Congress had at-

tempted to levy a tax upon incomes in excess of $4,000,

from whatever sources derived. A majority of the court

held that the income from real estate and invested per-

sonal property was a direct tax, and hence forbidden to

Congress unless it were apportioned according to pop-

ulation, which had not been done. Of course there re-

mained a large number of taxable incomes from the pro-

fessions, trades, and other employments, but the income

from $65,000,000,000 of real and personal property would

(20) United States v. Realty Co., 1G3 U. S. 427.

(21) Campbell v. Sherman, 35 Wis. 103.

(22) Clark v. Miller, 54 N. Y. 528.
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1)0 oxc'ludod. Icavinir tlio entire burden to fall on other

iucomes. The court saitl:

"It is undoubtedly true that there may 1)0 eases where

one i>art of a statute may be euforeed as (Mmstitutional,

and another declared inoiierative and void, l)ecause un-

constitutional ; but these are cases where the ])arts are so

distinctly separable that each can stand alone, and where

the court is able to see and declare that the intention of

the legislature was that the part pronounced valid would

be held enforceable, even though the other i)art should

fail. To hold otherwise would be to substitute for the law

intended by the legislature one they may never have been

willing by itself to enact."

Measured by this test a majority thought Congress

could not have intended to tax incomes at all, if the in-

come from real and personal i)roperty was to be ex-

cluded (23).

Section 4. Advisory Opinions.

5 47. Nature and effect of advisory opinions. As pre-

viously explained in this chapter, it is usually held un-

constitutional to recjuire the courts to give opinions to

the other dei)artments of the government for their con-

venience in advance of actual litigation, as such oi)inions

have not a judicial character. The constitutions of a few

states, however, expressly re(|uire the rendition of such

opinions by the liigliest court of tlie state at the re(iuest

of the governor or legisl:iture. VWru in these ca.ses such

oj/inions do not ac<|uire ;i judicial chaiacter and bind the

(23) PoUock V. raruicTB' I^an & Tnist Co., 158 U. S. COl.
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court as precedents. Being ordinarily rendered without

the arguments of counsel, the court is far less likely to

consider all phases of the (piestion ; and so, even though

it may have given an opinion in favor of the validity of

the proposed law to the executive or legislature, it holds

itself free to reconsider the question entirely on its merits,

if it afterwards comes before the court in actual liti-

gation (24).

Opinions thus given to assist other departments of gov-

ernment in the discharge of duties are called ''advisory

opinions," and the better usage of government in this

country tends to discourage the practice of giving them.

It is thought, with reason, likely to draw the judges into

the heat of partisan controversies and to impair public

confidence in their impartiality, without any correspond-

ing advantage.

(24) Green v. Commonwealth, 12 Allen, 155.



PART II.

FUNDAMENTAL RIGHTS.

CIIAPTKi; III.

HISTORY AND SCOPE OF FUNDAMENTAL CONSTITUTIONAL

RIGHTS.

Section 1. Cl.vssification of Constitution.\l, Pro-

visions.

? 62. Provisions establishing the frame of govern-

ment. Broadly speakiug, tlu' provisions of American

constitutions, state and national, I'all into four great

classes:

1. Provisions dealing with the frame of government

itself. Of this character are those clauses of our consti-

tutions that divide the govornmont into departments, pro-

vide for officials, regulate their (pialificatious, duties, and

the modes of choosing them, distribute the powers of gov-

ernment between the various departments, and provide

for the inaniKT of their exercise. These ])rovisions are

mainly i)oliti('al in their iinture, and the careful discus-

sion of them belongs rather to the subject of ])olitical

science than to the law of jji'ivate rights. They will there-

fore receive little attention in this article.

^ 63. Provisions guaranteeing fundamental private

rights. L*. Provisions securing certain fundamental po-

litical, religious, and civil rights to citizens or other per-

50
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sons within the jurisdiction, mainly ]»y prohibiting the

exercise of governmental powers to the i)rejudice of

these rights. These are the parts of our constitutions

supremely important to the individual, and these are the

ones treated at greatest length in this article.

Both the United States and the states are forbidden to

infringe these fundamental riglits. The prohibitions upon

the United States are of course contained in the United

States constitution. Those upon the states are partly in

the United States constitution and partly in the separate

state constitutions. For convenience, similar prohibitions,

whether upon the United States or the states, will be

treated together, although the illustrations used will be

drawn so far as possible from the decisions of the United

States Su]ireme Court. For instance, the Fifth amend-

ment of the Constitution forbids the United States to

deprive anyone of liberty without due process of law.

The Fourteenth amendment of the Constitution forbids

any state to deprive a person of liberty without due

process of law. All of the state constitutions likewise

forbid their governments to deprive anyone of liberty

without due process of law. It may be alleged, therefore,

that the United States has violated the Fifth amendment

;

or that a state has violated either the Fourteenth amend-

ment or its own state constitution, and upon similar states

of fact it is very likely that similar decisions will be given

in regard to each of these three separate allegations. Sim-

ilar i^rohibitions, no matter in what constitution found,

may thus with propriety and convenience be considered

together.
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^ G4. Provisions regiilatino- intergovernmental rela-

tions under our Federal system. ;;. riovisidiis r('.i::ulating

tilt' ivlations of the states to eacli other, to tlie United

States, and to I'oreiirn states. They define the govern-

mental spheres of the states and the United States and

j)rovide for the interrelations that exist in our peeuliar

Federal system. These provisions of our constitutions

are considered at some length in this article, as a knowl-

edge of them is necessary not only to a comi)rehension of

our i)olitical system, but in many cases to an understand-

ing of the substance of individual rights tbemselves.

§ 65. Provisions regulating government in detail. 4.

Provisions regulating in detail the exercise of power, both

as to substance and procedure by the various departments

of government. The early American constitutions con-

tained relatively few of these provisions, being satisfied

to secure fundamental rights from governmental aggres-

sion and to leave the state governments a free hand in

other respects. The later state constitutions have im-

mensely increased the scope and detail of such regida-

tions. In very recent state constitutions the greater part

of a lengthy instrument of government is taken up 1)\

such i>rovisions, which not only dei)rive the })rincipal gov-

ernmental departments of a large i)rop()rtion of their dis-

cretionary j)Owers, but nuike it increasingly dillicult to

enact any imj)ortant legislation whatever that shall not

violate some one <»1" a nmltitudc of itdly rrslridions. Not

a little of the su|M'iIor cHificiicy of the I'\'d('ral govern-

ment is due to the faet that the United States Constitu-

tion was adopted before such a minute regulation of the
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powers of govoniinont liecamc customary. Tliis article

will not deal at all with constitutional provisions of this

character.

Section 2. State and Federal Constitutional Guar-

anties Before 18G5.

^ 66. Early state constitutions and original Federal

Constitution. When the United States Constitution was

adoijted in 1788, each of the thirteen original states had

a constitution of its own, containing a number of funda-

mental guaranties of liberty and property, in the form

of prohibitions upon the various departments of its state

government. These prohibitions were commonly collected

in one place in each constitution and collectively were

called "Bills of Rights." The national government cre-

ated by the Constitution was given extensive powers, and

then several prohibitions were placed upon particular

methods of exercising these powers. In the original Con-

stitution these prohibitions are mainly to be found in

Article I, section 0. Most of these prohibitions were not

to secure fundamental personal rights, but had certain

political, administrative, economic, or social purposes.

Two prohibitions in section 9, however, secured funda-

mental rights from aggression by the Federal govern-

ment. These forbid the suspension of the writ of habeas

corpus, except in case of rebellion or invasion, and pro-

hibit bills of attainder and ex post facto laws.

§ 67. Federal bill of rights. Amendments I to X.

One of the principal objections urged against the adop-

tion of the Constitution bv the states was its failure to
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provide n more extensive bill of rights, and its oi)j)onents

jiointod out that th(>re was nothing to i)revent the \no-

ix)sed national government, while acting within the scope

of its extensive national i)Owers, from confiscating prop-

erty, or abolishing jury trials, or forbidding free speech,

or even from putting men to dealli liy executive order

withcuit a trial. In several states the opposition to the

new Constitution was so strong that its adoption was only

secured by the assurance of its advocates that amend-

ments to it should be speedily adopted incorporating an

ade«iuate bill of rights. xVccordingly, one of the early acts

of the new government was the submission to the states of

a number of amendments for this puri)0se, and ten of

these were ratified by the necessarj^ number of states so

that they became a i)art of the Constitution in 1701. These

were amendments one to ten (see Ap])ondix B). Thoy

secured to the i)eoi)le of all of the states as against the

United States govennnent the principal fundamental

rights which the people in their own state constitutions

had secured against their state governments. It has In'en

repeatedly decided that the prohibitions of the first ten

amendments apply only to the Federal government, not

to tlie states (1).

ii 68. Federal prohibitions upon the states before 18G5.

The original Constitution contained a few express pro-

hibitions ui)on the action of the state governments. The

objects sought by these were mainly political, commer-

cial, or connecte<l with interstate comity. See Article I,

( 1 ) Barron v. DalUniorc, 7 Pet. 243.
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section 10, and Article iV, sections 1 and 2. Of a polit-

ical character, for instance, were the proliibitions in Arti-

cle I, section 10, forbidding the states to enter into any

treaties or agreements with other states or foreign pow-

ers, or to keep troops or ships of w;ii- in times of peace, or

to engage in war unless in actual peril of invasion. Of a

commercial character were the prohibitions in the same

section against coining money, emitting bills of credit,

making anything but gold and silver coin a legal tender,

taxing imports or exports, or levying tonnage duties.

Designed to secure interstate comity were the prohibi-

tions in Article IV, sections 1 and 2, that each state should

give full faith and credit to the public acts, records, and

judicial proceedings of every other state; that the citi-

zens of each state should be entitled to all privileges and

immunities of citizens in the several states ; and that fugi-

tives from justice and escaping slaves from any state

should be delivered up in the other states. But the only

prohibitions in the original Constitution designed to pro-

tect state citizens in their fundamental rights against the

aggi-essions of their own state governments were the pro-

hibitions in Article I, section 10, against a state's passing

bills of attainder, ex post facto laws, or laws impairing the

obligation of contracts. Even the last of these was intro-

duced chiefly on account of commercial considerations, for

there may be many laws impairing the obligation of con-

tracts, like bankruptcy laws, for instance, that do not

deprive men of fundamental rights. The framers of the

Constitution had abundant faith that the inhabitants of

each state might be trusted to protect themselves in their
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own state constitutions against their own state govern-

ments, and that it was not necessary for the nation to

l>rotec't inilivi(hial rights against hK-al tyranny. The i)ro-

hihitions against bills of attainder and ex j^ost facto laws

were doubtless largely designed to protect resident loyal-

ists who had adhered to Great P)ritaiii during the ivevohi-

tion, and so were evoked l»y the demands of a passing

political situation rather than by a conviction that the

state goveraments could not ordinarily be trusted in these

respects as regards their own citizens. The Eleventh

Amendment, adopted in 1798, enlarged the imnumity of

the states by protecting them from the suits of individ-

uals, except with their consent; and the Twelfth Amend-

ment, adopted in 18U4, merely regulated the details of

presidential elections.

Section 3. Scope of Later Amendments to Federal

Constitution.

§69. Thirteenth Amendment. It was not until three

generations after the a<loption of the CN)nstitution and

in the heat of passion engendered hy a great <'ivil war

that the power of the states was furl her restiiited hy con-

stitutional amendment. The existence of slavery caused

the Civil war, and it was iiK^vitahle that th(> institution

should not survive the victory of the north. Lee surren-

dered in April, 1805, and on December 18th of the same

year the Thirteenth Amendnient. duly i-atilie(l by threo-

(piarters of the states, was procIaiiiie(l to he in force as

a j»art of the United States Constitution. The amend-

ment reads;
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** Section 1. Ncitlier slavery nor involimlar>" sor\'i-

tude, except as a punishment for crime whereof the jiarty

shall have been duly convicted, shall exist within the

United States, or any place subject to their jurisdiction.

** Section 2. Congress shall have power to enforce this

article by appropriate legislation."

This amendment, as has been frequently said, is self-

executing so far as its terms are applicable to any exist-

ing state of circumstances. By its own phrases it abol-

ished slavery and established freedom, and the power of

Congress to enforce it authorizes the direct punishment

by the Federal government of all persons who enslave or

attempt to enslave others. It operates directly upon all

individuals within the jurisdiction of the United States

(2). State legislation authorizing slaver}', and all acts

of individuals tending to establish it, whether authorized

by state law or not, are void and illegal, and all individual

acts in pursuance thereof may be i>unished by the United

States. See §§ 101-4, below.

§ 70. Adoption of Fourteenth Amendment. A brief

experience sufficed to show that while the Thirteenth

Amendment had freed the slaves it would not protect

them against a multitude of oppressive and discrimina-

ting laws, which were likely to be enacted with reference

to the late bondmen as soon as the dominant elements of

the white population in the southern states regained con-

trol of their state governments. To prevent this, among

other purposes, the Fourteenth Amendment was proposed

(2) Clyatt V. U. S., l'J7 U. S. 207, 21G-7, quoOui; fi'om Civil Kights

Cases. 109 U. S. 3.
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and was iiroclaimcd to be iu forco in .Inly, 1868. Sections

1 and 5 of this are of pcniianent and increasing imix»r-

tance. They read as follows

:

"Section 1. All jHTsons horn or naturalized in the

United States, and .subject to the .iuri><licti(»u thereof, are

citizens of the United States and of the state wherein

they reside. No state shall make or enforce any law

which shall abridge the privileges or immunities of citi-

zens of the United States ; nor shall any state deprive any

person of life, liberty, or property, without due process

of law ; nor deny to any person within its jurisdiction the

equal protection of the laws.

' ' Section 5. The Congress shall have power to enforce,

by appropriate legislation, the provisions of this article."

^ 71. Analysis of Fourteenth Amendment. The citi-

zenship clau.se in the Fourteenth Amendment is discussed

in Chapter IV, §§ 7(5-85, below. The n-maining clauses in

section 1 contain three sweeping in-ohibitions ui>on state

governmental action; (1) no state shall make or enforce

any law which shall abridge the privileges or immunities

of citizens of the United States; ('J) no state shall deprive

any person of life, liberty, or property, without due i)roc-

ess of law
; (3) no state shall deny to any person within its

jurisdiction the equal protection of the laws. The due

process clause is coi»ied from the Fifth Amendment, where

it is a prohibition ui)on the United States government.

The other two clauses impose limitations upon the state

governments that are not exi)ressly imposed upon the

United States government in any other part of the Consti-

tution. K-dch of these clauses will be made the subject of
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a separate discussion in other parts of this artick; and

the hist two chiuses are of such iimiu'iiso iiiiporlaiico tliat

they will form the subject of several chapters. Just here

we shall inquire against whom these provisions are en-

forceable by Congressional legislation.

§ 72. Fourteenth Amendment forbids state action only.

In 1875 Congress i)asse{.l a law known as the Civil liights

act. It provided that all persons in the United States

should be entitled to equal privileges in inns, public con-

veyances, and public places of amusement, without dis-

crimination on account of race, color, or previous condi-

tion of servitude. Any person who denied such equal

privileges to others was made guilty of an offence against

the United States and liable in damages to the person ag-

grieved. Various persons were indicted under this stat-

ute for denying to negroes equal privileges in hotels,

theatres, and upon railroad trains. Their cases were car-

ried to the United States Supreme Court and the statute

was held unconstitutional. The court said, in discussing

the character of the provisions in the Fourteenth

Amendment

:

"It is state action of a particular character that is pro-

hibited. Individual invasion of individual rights is not

the subject-matter of the amendment. It has a deeper

and broader scope. It nullifies and makes void all state

legislation, and state action of every kind, which impairs

the privileges and immunities of citizens of the United

States, or which injures them in life, liberty or property

without due process of law, or which denies to any of them

the equal protection of the laws. It not only does this,
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but. in order tliat (lie national will, thus doclarcd, may not

be a mere Itrutiuii fulmon, the last section of the amend-

ment invests Congress with i>ower to enforce it by appro-

j)riate legislation for correcting the effects of such i)ro-

biluted state laws and state acts, and thus to render them

elTectually null, void, and innocuous. This is the legisla-

tive power conferred upon Congress, and this is the whole

of it. . . . And so in the present case, until some

state law has been passed, or some state action through

its officers or agents has been taken, adverse to the rights

of citizens sought to be protected by the Fourteenth

Amendment, no legislation of the United States under said

amendment, nor any proceeding under such legislation,

can be called into activity; for the prohibitions of the

amendment are against state laws and acts done under

state authority. . . . An inspection of the law shows

that it makes no reference whatever to any supposed or

ai)prehended violation of the Fourteenth Amendment on

the i)art of the states. ... It stei)s into the domain

of local jurisi>rudence and lays down rules for the con-

duct of individuals in society towards each other, and

imposes sanctions for the enforcement of those rules,

without referring in any manner to any sui)posed action

of the state or its authorities. . . .

"In this connection it is ])ro]ier to state iTiat civil rights,

8uch as are guaranteed by the Constitution against state

aggression, cannot be impaired by the wrongful acts of

individuals, unsupjwrted by state authority in the shape

of laws, customs, or judicial or executive proceedings.

The wrongful act of an individual, unsupported by any
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such authority, is simply a private wrong, or a crimo of

that individual; an invasion of the rights of the injured

party, it is true, whether they affect his person, his })rop-

crty, or his reputation ; but if not sanctioned in some way

by the state, or not done under state authority, his rights

remain in full force, and may presumably be vindicated

by resort to the laws of the state for redress."

§ 73. What amounts to state action. It being well

settled that the prohibitions in the Fourteenth Amend-

ment, section 1, apply to the states rather than to individ-

uals, it remains to be considered what kind of action is

treated as that of a state for the purpose of the amend-

ment. A United States statute forbade any ofScer

charged with the duty of summoning jurors to exclude

any citizen on account of race, color, or previous condi-

tion of servitude. A Virginia county judge, although not

authorized thereto by Virginia law, excluded all colored

men from the juries selected by him. Upon the question

whether his act was that of the state, so that he could be

punished under this statute, the court said

:

*'The prohibitions of the Fourteenth Amendment are

addressed to the states. . . . They have reference to

actions of the political body denominated a state, by

whatever instruments or in whatever modes that action

may be taken. A state acts by its legislative, its execu-

tive, or its judicial authorities. It can act in no other

way. The constitutional provision, therefore, must mean

that no agency of the state or of the officers or agents by

whom its powers are exerted, shall deny to any person

within its jurisdiction the equal protection of the laws.
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Whoever, l)y virtue of public i)osilion under a state gov-

ernmeut, deprives another of property, life, or liberty,

without due process of law, or denies or takes away the

equal protection of the laws, violates the constitutional in-

hibition; and as he nets in the name and for the state, and

is clothed with the state's power, his act is that of the

state. This must be so, or the constitutional j)rohibition

has no meaning" (4).

The Fourteenth Amendment therefore enables Congress

to act against individuals only in so far as the latter are

acting in an official capacity as representatives of a state.

Acts of a state in violation of the Fourteenth Amend-

ment are void and may be disregarded with impunity by

persons affected by them, but Congressional action can

go no farther than indicated.

§ 74. What are privileges and inmiunities of citizens

of United States? The second sentence of the Fourtei'nth

Amendment, section 1, provides, "No state shall make or

enforce any law which shall abridge the privileges or im-

munities of citizens of the United States." With the

other clauses in the section this one was adopted primarily

to protect the newly freed slaves from oppression at the

hands of the state governments in the south. It is, jier-

haps, doubtful just what ] privileges or immunities were

meant to be jirotected from a])ridgment by those who

].rf»i)OS('d the amendment. Tlie Congressional d(>bntt's of

the time leave the matter in doubt, and perhaps most of

(3) civil RiKhtB CnscB, 109 V. S. 3. 11 ft.

(A) Ex parte Virginia, 100 U. S. 333.
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those who voted for the aiiien(hiient had no Hear ronoei)-

tion of the exact scope of this clause.

The first case under tlie Foiirteonl]i Amondmont

brought before the Supreme Court involved the meaning

of this clause. Louisiana passed a law forbidding indi-

viduals to maintain slaughter houses in New Orleans and

its vicinity, and conferred upon a single corporation the

exclusive right for twenty-five years to maintain in this

territory places for killing animals for meat. Various

individual butchers alleged that this law deprived them of

the privileges and immunities guaranteed by this clause

of the Fourteenth Amendment. The Supreme Court

said:

**It is quite clear that there is a citizenship of the

United States, and a citizenship of the state, which are

distinct from each other. . . . The paragraph mainly

relied upon by the plaintiffs speaks only of privileges and

immunities of citizens of the United States, and does not

speak of those of citizens of the several states. ... It

is only the former which are placed by this section under

the protection of the Federal Constitution, and the latter,

whatever they may be, are not intended to have any ad-

ditional protection by this paragraph of the amendment.

. . . The first occurrence of the words 'privileges and

immunities' in our constitutional history is to be found

in the Fourth Article of the old Confederation. . . .

In the Constitution of the United States, the correspond-

ing provision is found in section 2 of the Fourth Article

in the following words :
' The citizens of each state shall

be entitled to all of the privileges and immunities of citi-
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zens of the several states.' . . . Up to the adoption of

the recent amendnionts, no claim or pretense was set up

that those rights depended on the Federal government for

their existence or protection, beyond the very few express

limitations which the Federal Constitution imposed upon

the states—such, lor instance, as the prohibition against

ex post facto laws, bills of attainder, and laws impairing

the obligation of contracts. . . . ^Vas it the purpose

of the Fourteenth Amendment, by the simple declaration

that no state should make or enforce any law which shall

abridge the privileges and immunities of citizens of the

United States, to transfer the security and protection of

all the civil rights which we have mentioned, from the

states to the Federal government? And where it is de-

clared that Congress shall have the power to enforce that

article, was it intended to bring within the power of Con-

gress the entire domain of civil rights heretofore belong-

ing exclusively to the states ?

"All this and more must follow, if the proposition of

the i)laintiffs in error be sound. For not only are these

rights subject to the control of Congress whenevtT in its

discretion any of them are supposed to be abridged by

state legislation, but that body may also i)ass laws in ad-

vance, limiting and restricting the exercise of legislative

power by the states, in their most ordinary' and usual

functions, as in its judgment it may tliink proj)er on all

such subjects. . . . The argument, we admil, is not

.Uways the most conclusive wliicli is drawn from the con-

eequences urgccl against the .'uldplion of a |i;iiticnl;ir con-

struction of an in>truiiiciit. \Ui\ wiicii, as in tiie case be-
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fore us, these consequences are so serious, so far reaching

and pervading, so great a departure from the structure

and spirit of our institutions; when the effect is to fetter

and degrade the state governments by subjecting them to

the control of Congress in the exercise of powers hereto-

fore universally conceded to them of the most ordinary

and fundamental character; when, in fact, it radically

changes the whole theory of the relations of the state and

Federal governments to each other and of both these gov-

ernments to the people ; the argument has a force that is

irresistible, in the absence of language which expresses

such a purpose too clearly to admit of doubt" (5).

Privileges and immunities of citizens of the United

States are those derived from the Federal government,

Constitution, and laws, like the right to use the navigable

waters of the country, to engage in interstate commerce,

to demand Federal protection when out of the country, to

become a citizen according to the Fourteenth amendment,

and the other rights secured by the Thirteenth, Four-

teenth, and Fifteenth Amendments.

While the Supreme Court has since the Slaughter

House cases given to other parts of the Fourteenth

Amendment a more extended application than perhaps

was then foreseen, the decision in the Slaughter House

cases is usually regarded as important, in that it checked

at the outset a natural tendency towards rapid centraliza-

tion in the government, growing out of the events of the

Civil war.

(5) Slaughter House Cases, IG Wall. 36.
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v^ 75. Fifteenth Amendment. The In.st nniondnient to

the Constitution contjnn.s a prohihition agnin.st both the

states nnd the United States. It was adopted in March,

1870, in tlio followint,' words:

'* Section 1. The right of citizens of the United States

to vote sliall not be denied or abridged by the United

States or by any state on account of race, color, or jirevi-

ous condition of servitude.

"Section 2. The Congress shall have power to enforce

this article by appropriate legislation."

This, like the Fourteenth Amendment, is in terms a pro-

hibition upon governmental action, not upon the action

of individuals who are not acting as official rejiresenta-

tives of the state or Federal governments. It has ac-

cordingly been held that this amendment gives Congress

no i>ower to punish individuals who by bribeiy or intimi-

dation prevent colored men from voting in a state (6).

Congress could, of course, punish individuals for miscon-

duct at Federal elections, because the Constitution (Art T,

sec. 4) gives Congress power to regulate these; but the

Fifteenth Amendment confers no such i)ower upon Con-

gress as to elections generally.

(6) Janiea v. Bowman, 190 U. S. 127.



CHAPTER IV.

POLITICAL RIGHTS.

Section 1. Citizenship.

§ 76. Federal citizenship before Fourteenth Amend-

ment. The basis ui' Kiiglish uatiuiialily under the eoui-

mon law was birth within the allegiance of the British

crown and subject to its protection. Children of aliens,

if born within the British dominions, were natural-born

subjects of the crown. When the United States Constitu-

tion was adopted it recognized a citizenship of the United

States, but made no attempt to define it. Representatives

and senators, for instance, were required to have been

respectively seven and nine j^ears citizens of the United

States, and the President was required to be *' a natural-

born citizen or a citizen of the United States at the time

of the adoption of this Constitution." As regards white

persons, at least, it has been judicially affinned that the

English rule of nationality by birth was in force in all

of the English colonies of America and in the United

States afterwards (1). Before the Civil war several

states had expressly recognized free negroes as citizens,

but in the Dred Scott case three judges were of the opin-

ion that no native born slave or descendant of slave par-

(1) United States v. Wour Kim Ark. 109 U. S. 049. G58.

67
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cuts could become a citizen of the riiilctl Suites by birth,

ou account of Article 1\', section -, of the Constitution,

which requires each state to give equal jirivileges to the

citizens of other states. It was tliought that the slave

states could not have intended a contrary doctrine when

ratifying the Constitution (2).

jj 77. Citizenship by birth under Fourteenth Amend-

ment. After the war a delinitiou of citizenshii) was made

in the Fourteenth Amendment, which provides: "All

persons born or naturalized in the United States, and

subject to the jurisdiction thereof, are citizens of the

United States and of the state wherein they reside.'*

Under the Chinese exclusion acts the question arose

whether a child of alien Chinese parents born in Cali-

fornia was a citizen of the United States, and therefore

not deportable under the exclusion acts. It was held that

he was a United States citizen, although his parents could

not have been naturalized under the existing laws, and

that the Fourteenth Amendment enacted into the Consti-

tution the English rule of nationality by birth within the

allegiance (3).

§ 78. Limitations upon citizenship by birth. The

Fourteenth Amendment, however, by its own tonus falls

somewhat short of conferring citizenship upon everyone

bom within the dominions over which the Ignited States

government is sovereign. To come within the Fourteenth

Amendment, a person must be born "within the United

States" and must also ])e "subject to the jurisdiction

CJ) Dred Srdtt v. Snrulfonl. V.> II. iw. :\<X\. KM 2.'?.

CJ) I'ulted suites v. Wouk Kim Ark, H;i» I'. S. tM;>.
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thereof." Those ]»hrases suggest limitations upon citi-

zenship by l)irth that now (h'Jiiaiid consideration.

§79. Meaning of "bom within the United States."

What do the words " United States" mean in the citizen-

ship chiuse of the Fourteenth Amendment? Several dif-

ferent meanings might be attributed to them. 1. They

might mean only the states that have been admitted to the

Union. In this view, a person born in one of the terri-

tories, like Arizona or Alaska, would not be a citizen by

birth l)y reason of the Fourteenth Amendment, though he

might be through some act of Congress. 2. The words may

mean the admitted states plus such other territory as may

have been made by statute or treaty an integral part of

our country, as contrasted with territory that is still held

in the condition of a colony. Under this theory Arizona,

New Mexico, and Alaska, having been incorporated into

the body of our country by treaty and acts of Congress,

would be a part of the United States, but Porto Rico,

Guam and the Philippine Islands would not. 3. The

words might possibly be construed to include all territory

over which our government, either permanently or for an

indefinite period, exercises sovereign powers. The inter-

pretation, making the words "United States" the name of

the entire xVmerican Empire, would give citizenship to

everyone born in the ceded Spanish colonies since the

treaty of 1898.

It is scarcely likely that the latter interpretation will

prevail, as the Spanish treaty of peace of 1898 provided

in Article 10: "The civil rights and political status of

the native inhabitants of the territories hereby ceded to
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tlie United States sliall be determined l)y the Con^^ress."

The intention of this artiele api>arently is to leave the

question of eitizenship to tlie discretion of Congress,

rather tlian to settle it irrevocably under the Fourteenth

Amendment.

As between interjiretations 1 and 2 above, the second

is perhaps the more likely to be adopted when the ques-

tion arises, esi>ecially in view of the theory the Sui)reme

Court has recently adopted concerning the power of the

political departments of our government to incorporate

territory, although not yet a state, into our country so

that it is permanently a i»art of it, as contrastecl with ter-

ritory having merely a colonial status. See § 2G0, below.

§80. Persons excluded as not "subject to the juris-

diction." What (jualilieatiou ui)on citizenship by birth

is introduced by the i)lirase, "and subject to the jurisdic-

tion thereof?" This has been judicially explained to

exclude from citizenship five classes of persons who have

been actually born within the territorial limits of the

United States. The exclusion of four of these classes re-

sults from the rules of jtublic international law in view of

which the P^'ourteenth Amendment was adoi)ted and in

the light of which it has to be interi)reted. The fifth class

is one peculiar to our own government, but having an

origin and history that as fully entitle it to exclusion as

the other four.

§ 81. (a) Children of diplomatic representatives. By

a fiction of international law each organizeil i;()\-ei-iiiiient.

in the absence of its own express statute to the contrary,

regard.- the more inijiortant dijiloniatic rejiresentatives
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of foreign governments as remaining subject to their own

governments only, despite their actual residence in the

country to which tiiey are sent. The children of am-

bassadors and public ministers, therefore, although born

within the United States, are not "subject to the jurisdic-

tion thereof" and so are not citizens of the United States.

This exemption, however, does not apply to the children

of consuls nor to other foreign agents whose duties are

not diplomatic. Of course it would apply to the principal

executive oflBcers of foreign nations themselves.

82. (b) Children bom on foreign public vessels.

Similarly the public vessels of a foreign country are

deemed by international law to remain subject to the juris-

diction of their own flag, even though wholly within the

domestic waters of another country. Children bom upon

such vessels in United States waters, therefore, are not

citizens of the United States. The principal class of pub-

lic vessels is ships of war, though any other vessel repre-

senting the sovereignty of a nation is similarly treated.

Private vessels are not within the rule.

§ 83. (c) Children of public enemies in hostile occupa-

tion of territory. The children of enemies bom during

the hostile occupation of our territory are not born sub-

ject to the jurisdiction of the United States. The place

of their birth is not at the time actually subject to our

governmental control, and the parents, being hostile ene-

mies, owe no allegiance to our government. This situa-

tion existed in Castine and other towns of eastern Maine

during the war of 181-, when the eastern part of that
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state was for some tiinr in the actual eoiitrol ol" British

troops.

^ 84. (d) Expatriated persons. IN'ixms who, llumgli

])ovn (ir iiatiirali/i'«l in the Initcil States, liave renounced

thrir allegiance to onr Lcovcrninent with its consent, and

liave thus dissolved their political connection with the

country, are no longer citizens. Such renunciation is

called exj^atriation, and is now permitted, subject to cer-

tain qualifications, l)y most civilized governments. It was

expressly recognized by Congress in 18G8 (4).

§ 85. (e) Tribal Indians. The last class of persons,

who, though burn within the United States, are not citi-

zens, are the tribal Indians. When the Constitution was

adopted, large tracts of territory within the United States

were occupied by still powerful Indian tribes, the mem-

bers of which regarded themselves as owing a direct al-

legiance to the tribe, rather than to the United States

government. In an international sense these tribal In-

dians were subject to the jurisdiction ol" the United States

because they were within our boundaries and did not owe

allegiance to any foreign power, yet our state and national

governments had always dealt with these tribes u]^on the

footing of their (juasi-independence. Treaties wi-re made

with them, <le(ining their commercial and territorial

rights, and until very recently nil of our i,M)vernment's

dealings with the lii<liaii 1i-ibes were carried on in this

anomalous l'a>hion. Historically, therefore, tiibal In-

dians, so long as the tribal relation continued, were not

regarded as subject to the jurisdiction of the United

(1) V. S. R. S. i 1999-2000.



FUNDAMENTAL liKJllTS 73

States within the moaning of the citizenship clause of the

Foiirtooiitli Amonchnent. A tribjil Indian who volun-

tarily left his tribe and took up his residence amon^ white

citizens in a state, and adopted the habits of civilized life,

could not thereby become a citizen of the "United States

without the consent of Congi'ess (5).

In 1887 a United States statute conferred citizenship

upon such Indians as thereafter should separate them-

selves from their tribes and adopted the habits of civil-

ized life.

§ 86. Status of native inhabitants of ceded Spanish

colonies. Assuming that the native inhabitants of the

ceded Spanish colonies are not citizens of the United

States, it is apparent that they are not aliens, inasmuch

as they owe complete allegiance to our government as the

sole sovereign of the territory in which they reside. This

has already been decided by the United States Supreme

Court (6). Their relation to our government is similar

to that of British subjects in the colonies of the British

Empire. They owe complete allegiance and are fully

subject to the control of our national government, but

they have not the full rights of citizenship. The word

''subjects" seems by international usage an appropriate

term for jjersons in their condition, but there has been

some reluctance to use it, perhaps because the term is

distasteful to American political susceptibilities. The

(5) Elk V. Wilkins, 112 U. S. 94.

(6) Gonzales v. Williams, 192 U. S. 1.
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word "nationals" has been snggested for use as a sub-

gtituto (7).

§ 87. Status of corporations. Con^orations are not

citizens witliin tlie meaning of any clause of the Constitu-

tion, excejit tliat giving the Federal courts jurisdiction

of suits between citizens of different states (8). For the

interpretation of this clause, see §363, below.

Section 2. Naturalization.

^ 88. Exclusive power of Federal government over na-

tional citizenship. Article I, section 8, § 4 of the United

States Constitution gives Congress power to establish a

uniform rule of naturalization. It was decided in 1817

that this power was of such a nature tliat it ought to be

exercised exclusively by the United States, although the

Constitution does not expressly deny it to the states (9).

Another section of the Constitution (Article IV, section

2) requires each state to grant to the citizens of other

states all i)rivileges in it that it permits to its own citi-

zens, and it was naturally thought that a single state,

without the consen! of the others, ought not to be allowed

to confer full national citizenshij) upon aliens who might

then demand the rights of citizens in any other state in

the Union.

The present naturalization laws of the United States

permit naturalization only to j)ersons of the white and

African races and to inhabitants of our colonies who l)e-

(7) F. R. Coudert, Jr. In 3 Columbia I.nw Review, 13.

(8) Paul V. Virginia. 8 Wall. 168.

(9) Chirac v. Chirac. 2 Wheat. 259.
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come residonts of a state or organized territory (10).

Mexicans are considered white persons. Japanese and

Chinese cannot, at present, become United States citizens

unless born in this country.

§ 89. Collective naturalization. Alllioii^^li statutes

commonly require aliens to R'come naturalized by ma-

king individual application to some court or officer and

swearing allegiance to the United States government,

they may also be naturalized collectively, without any

individual proceedings or the requirement of oaths of

allegiance. The act of Congress making United States

citizens of Indians who abandon their tribes, mentioned

above (§ 85), is an illustration of this. Another is occa-

sionally presented by the terms upon which a new state ii.

admitted to the Union, in which aliens resident therein

may be collectively recognized as voters and members of

the new political community (11).

§ 90. Power to confer state citizenship. Before the

Fourteenth Amendment it was admitted that a state

might confer a local citizenship, valid within that state,

upon any person it pleased. It was only the power to

make national citizens who might carry their citizenship

into other states, that was exclusively for the Federal

government (12). The Fourteenth Amendment now pro-

vides that persons born or naturalized within the United

States shall not only be citizens of the United States, but

citizens of the state wherein they reside. It is aiguable

(10) U. S. R. S. § 21G9 ; Acts of lOOG. c. 3592.

(11) Boyd V. Thayer. 143 U. S. 135.

(12) Scott V. Sandford. 19 How. 393, 405-6, 579-SO, 586.
Vol. xn—

T
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that this was inteiKkHl to jn'oviilc an exchisivc niotliod

of obtaiuing state citizensliip, as well as United States

citizenslii]!. })ut i)rohably it has not changed tlie fonner

rule; at any rati' it lias not limited the power of Congress

to naturalize jiersons, even though the latter l)e not at

the time of naturalization subject to the jurisdiction of

the United States. Children born abroad of American

parents, for instance, are made American citizens by an

act of Congress, subject of course to the consent of the

country in which they are born, during the time of their

residence there (!.')).

§ 91. Eatrly quaJifications for state suffrage. "When

the newly-born American states set up independent gov-

ernments in the course of the Uevolutionary war, the

written constitutions which they adopted contained care-

ful definitions of the inhabitants admitted to the sulTrage.

In the main, sulTrage was restricted to white male free-

men, above the age of twenty-one years, who could sat-

isfy a substantial property qualification. Tn ^rassachu-

setts, for instance, voters had to have a freehold estate

of the annual income of three pounds, or other estate of

the total value of sixty ]iounds.

§ 92. Original provisions of Federal Constitution. The

United States Constitution did not purport to interfere

with tlie absolute control of each state over the sulTrage

of those who voted for state officers. Not only was this

left unrestrictedlv in the hands of the states, but even

(]:{) Irilted Statofl v. Wong Kim Ark. If.o T'. S. <Vj;». (;ss.
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the (lualifications of electors who voted for members of

Congress were left in the control of each state by the

provision: *'The electors in each state sliall liavc tlio

qualifications requisite for electors of the most numerous

branch of the state legislatures." (Article I, section 2.)

Article I, section 4 of the Constitution, provides that "the

times, places, and manner of holding elections for sena-

tors and representatives shall be prescribed in each state

by the legislature thereof; but the Congress may at any

time, by law, make or alter such regulations, except as

to the place of choosing senators." Under this clause the

Federal power to regulate congressional elections was

fully upheld during the Reconstruction period under the

so-called "Force bill" (14).

As regards presidential electors, the Constitution says

(Article II, section 1, §§ 2, 4) : "Each state shall appoint,

in such manner as the legislature thereof may direct, a

number of electors, equal to the whole number of sena-

tors and representatives to which the state may be entitled

in the Congress ; but no senator or representative, or per-

son holding an office of trust or profit under the United

States, shall be appointed an elector. . . . The Con-

gress may determine the time of choosing the electors

and the day on which they shall give their votes ; which

day shall be the same throughout the United States."

The small control that the Constitution gr\'es to the

United States over the election of its chief executive is

noticeable. The present method of choosing presidential

(14) Ex parte Yarborougb, 110 U. S. 651.
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electors in the states by a direct vote of the people hap-

pens to he uniform throughout our states, merely because

simihir democratic tendencies have iK'cn at work in each

of them. The present i)ractice depends upon no uniform

Federal law, nor could Congress constitutionally enact

such a law. At first presidential electors were chosen by

the state legislatures, and South Carolina did not abandon

this practice until after the Civil war. So completely is

the control of this matter left with the states that the

United States Supreme Court has said concerning presi-

dential electors: ''They are no more officers or agents

of the United States than are members of the state legis-

latures when acting as electors of Federal senators, or

the people of the states when acting as electors of repre-

sentatives in Congress" (15).

§ 93. Constitutional changes affecting suffrage before

Fifteenth Amendment. Between 1800 and 1850 the suf-

frage clauses of most of the American states were changed

so as to abolish all proi)erty (jualifications. Only a few

states, however, admitted free negroes to the ballot. The

vast political and social changes wrought by the Civil

war. wliich in destroying the Confederacy also dragged

down the institution of slavery, affected the right of suf-

frage throughout the nation. Two important clauses were

added to the United States Constitution bearing upon this.

In the original Constitution three-fifths of the slaves had

been counted in determining the basis of a state's repre-

sentation in Congress. The second section of the Four-

(13) In ro Green, 134 U. S. 577. 379.



FUNDAMENTAL RIGHTS 79

tccntli Amendment provided that representatives should

be apportioned among the states according to their total

population, excluding Indians not taxed; but that when

the right to vote at state or Federal election was denied

to any adult male citizen of the state, except for crime,

the state's basis of representation should be proportion-

ately reduced. This left any state free to disfranchise

any class of persons it saw fit, as before, but penalized

such disfranchisement by a loss of representation in Con-

gress. In a short time, however, racial antagonism in

the southern states assumed such an aspect that many

persons believed that the negro freeman must be given

the ballot for his defence, and this was also advocated by

many others from motives of political partisanship. As

a result, the Fifteenth Amendment to the Constitution,

was adoi)ted in 1870 in the words: *'The right of citizens

of the United States to vote shall not be denied or

abridged by the United States, nor by any state, on ac-

count of race, color, or previous condition of servitude. '

'

§ 94. State limitations upon suffrage since Fifteenth

Amendment. The Fifteenth Amendment does not directly

confer the right of suffrage upon negroes. So far as this

amendment alone is concerned the states are free to re-

strict the suffrage for state officers, for members of Con-

gress, and for presidential electors in any way they see

fit, save only that it must not be on account of race, color,

or previous condition of sen^itude. It does not restrict

qualifications of sex, age, education, property, or birth.

Recently one or two states have adopted qualifications

of education and property, and in addition have provided
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that persons may voto not liavinc: these qualifications,

provided they are descendants of persons who eould vote

in any state before .lanuary 1, 1S()7. Persons taking ad-

vantage of this latter (lualification must register within

a limited time, in .lanuary 1, lMi7, negroes could not

vote in any of the southern states and in only four or five

other states, where negroes formed a very small percent-

age of the population. This so-called ''grandfather

clause," if constitutional, excludes from the sulTrage

l)ractically all negroes who do not satisfy the educational

and property tests, while admitting to the sulTrage most

white persons who register within the required time. Lit-

erally interpreted, it does not in terms exclude anyone

on account of race, color, or previous condition of servi-

tude, nor does it in a<'tual operation result in the abso-

lute exclusion of all possible negro voters, for resident

descendants of the few negroes who could vote in this

country in 18G7 would be admissible to sufTrage as well

as whites. It does, however, i)roduce a practical dis-

crimination against all negroes who are the descendants

of negroes who in IsdT were excluded from sulTrage on

account of race and color. It is extremely questionable

whether such provisions do not violate the Fifteenth

Amendment. A state decision in ( )klahoma has upheld

them, and a lower l-'rdcral court in Maryland denied their

validity (IG).

The mere fact that tlu; members of a constitutional con-

(H;) Atwntcr V. Iliissctt. L'T Oklii. L".tL'. .'{ns ff. ; Aiidcrsdu v. MytTs,

1H2 FtHl. L'L'.J.
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vention desire so far as possible to exclude a particular

race from suffrage will not make qualifications for elec-

tors invalid if not really based upon the forbidden dis-

tinctions. For instance, an educational qualification in

Mississippi will disfranchise a much larger percentage of

negroes than of whites and may be frankly adopted be-

cause it will have this effect. If honestly administered,

however, it is not invalid, because the test applied is

really not one of race (17).

§ 95. Suffrage not a necessary incident of citizenship.

A few years after the adoption of the Fourteenth amend-

ment a case was carried to the United States Supreme

Court from Missouri, based upon that clause of the Four-

teenth Amendment which provides: *'No state shall make

or enforce any law which shall abridge the privileges or

immunities of citizens of the United States." The plain-

tiff, a woman, claimed that the right to vote for presiden-

tial electors, congressmen, and other officers, was a priv-

ilege of citizens of the United States, of whom she was

one, and that the Missouri state constitution unconstitu-

tionally restricted the suffrage to male citizens. The

court decided that, while there was no doubt that women

might be citizens of the United States and of a state,

either by birth or by naturalization, there was no ground

for the claim that the right of suffrage was a privilege

necessarily attaching to citizenship. From the time of

the adoption of the Constitution qualifications for voting

had been prescribed by the states, under the Constitution,

(17) Williams v. Mississippi, 170 U. S. p. 222.
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aiul at no place bad these qualifications ever been the same

as those re(iuired for citizeushiii. l\c'([uireineuts of age,

sex, })roperty, religious belief, and education had always

excluded a large majority of citizens from the sulTrage in

various states (IS).

v; 96. Relation of suffrage limitations to congressional

representation. As stated in § 1)3 al)ove, the Fourteenth

Amendment, section 2, recpiires Congress to reduce pro-

portionately the representation of states that deny the

suffrage to adult male citizens for other reasons than

l)articii)ation in crime. In recent years various sulTrage

qualifications have very much reduced the numbers of

electors in several states, but it is argued that the suffrage

is not really denied to a person when a (lualification is

imi)osed that can Ix) rather easily met. A re(iuirement

that a voter register, for instance, would scarcely bo

called a denial of the suffrage to those who did not choose

to register. Similarly it is argued that the rccpiiremeut

of ability to read and write, or the i)aymeut of a small

poll tax, or perhaps the requirement of a small proi)erty

qualification can in the main be so readily met that it does

not amount to a denial or abridgement of the suffrage in

the sense of the Fourteenth Amendment. There is enough

strength in this position to leave the matter in genuine

doubt, but this argument could scarcely be applied to such

a requirement as the one discussed above, discriminating

in favor of persons whose ancestors could vote on a cer-

tain j>ri()r date. Such disability is as pennanent as race

or color itself.

(18) Minor v. HappiTBttt. 21 Wull. 1C2.
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Section 4. 'NrTsrKLL..\NK()Us I^oliiic/.l I^o.its.

§ 97. Republican form of government, invasion, and

domestic violence. "The Uuitud States shall guarantee

to every state in this Union a reimblican form of govern-

ment, and shall protect each of them against invasion

;

and on application of the legislature, or executive (when

the legislature cannot be convened) against domestic vio-

lence" (19).

It has been suggested that a republican fonii of gov-

ernment in this provision is intended to be distinguished

from monarchical forms on the one side and those of

pure democracy on the other, the government by chosen

representatives being the principal distinguishing mark

(20). If a state chooses to establish and use the initiative

and referendum largely in legislation, would such a gov-

ernment be republican? The affimiative answer can

scarcely be doubted (20a). A local referendum upon

various questions like liquor selling or the issue of bonds

has often been upheld.

"Where there are competing governments in the same

state it rests with the political departments of the United

States to decide which one is legitimate and the courts

will not revise this determination (21).

§ 98. Freedom of speech and press. '' [Congress shall

make no law] abridging the freedom of s^jeech or of the

press" (22).

(19) Const.. Art. IV, sec. 4.

(20 > Cooley, Cou.stltutional Law, 213.

(20a) Pacific Sts. Co. v. OroRon, 223 U. S. 118.

(21) Lutlier v. Bordon, 7 How. 1.

(22) Coiii^t.. Auieud. I.
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Tliis provision **doos not i)ennit the iJiiblication of

libi'ls, l)lasi)lioinoiis or indecent articles, or otlier ini])lica-

tions injurious to iiublic morals or jnivatc reputations"

(23). The liability of j^rivatc individuals for defamatory

spoken or written utterances is dealt with fully in the

article on Torts, Chapter VIII, contained in Volume LI

of this work. Congress may forbid the circulation in the

mails of obscene matter or of lottery advertisements.

These constitutional i)rovisions are designed to secure

siich freedom of i)ublic and ]n'ivate discussion, especially

in reixard to ])olitical matters, as may l)o necessary for

the projicr formation of ))ublic opinion. It does not pro-

tect utterances injurious to well recognized private rights

or to the public order and welfare (L!.?a).

§ 99. Right of assemblage and petition. " [Congress

sliall nud^e no law abridging] the right of the people

peacefully to assemble, and to petition the government

for a redress of grievances" (24).

Neither in terms nor in sjiirit does this provision i>re-

vent the government forbidding disorderly assemblages,

or those at improjier times or places.

§ 100. Right to beai" arms. *'A well regulated militia,

being necessary to the security of a free state, the right

of the people to keep and bear arms shall not be in-

fringed" (25).

This })rovision and similar ones in the state constitu-

tions ref<-r onlv to such keeping and bearing of arms as

(2.1) Holiortsoii V. nalthvlii. l«",r» r. S. IIT.", 'jsl.

(Z'M) Sro. iiH to iiijuiiftlniis. (;i)iiii.crs V. Huck's Stovo Co.. 1»21

I', S. llH; Miirx (". V. WmIsou, ics Mo. 13;J ; Llmlsiiy v. Mout. l-Vil.

ljilK»r, .'{7 Mout. 1.'<VI.

(IM) ("oiiHt.. .Vinciid. I.

(2."») Const,, .^iiii'iul. II.
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may be necessary to preserve liberty. It does not prevent

the prohibition of weapons usually employed in private

affrays, nor the prohibition of carrying concealed weapons

altogether (2G).

(2C) state v. Workman, 35 West Va. 372.
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PERSONAL AND RELIGIOUS LIBERTY.

§ 101. Constitutional history of slavery in United

States. A\'1r'ii the Constitution was being friuned in 1787,

slaves and their hibor were of sufficient importance to the

southern states to make the existence of slavery a source

of disagreement in the Philadelphia convention, and sev-

eral imi)ortant clauses of the comi)leted instrument bear

witness to the influence of these controversies. Probably

some natural feeling of repugnance excluded the words

**slave" or "slavery" from the original Constitution nnd

its early amendments, but in several places the institu-

tion was obviously referred to by circumlocutions. (See

Article I, section 2, §3; section 9, ^$1; Article IV, section

2, § 3.)

By the ]\lissourL compromise of 1820, by which Mis-

souri was admitted to the Union, Congress forbade the

existence of slavery in any oi" the territories north of

36^ 30' north latitude. The Constitution gave the United

States no control over slavery as a domestic institution

within a state, and the political controversies over tho

institution, that marked the generation between 1S20 and

the Civil war, raged about the jtolicy and power of Con-

gress to j)rohibit its existence in territory not yet ad-

mitted into the I'liioii, ;iriil the ri'covery ol" fugitive slaves

86
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from the free states. In the famous Dred Scott case a

majority of the Supreme Court of the United States were

of the opinion, though this was not necessary to the de-

cision of the case, that the Missouri Compromise act was

unconstitutional in so far as it forbade slave owners from

taking their slaves into the territories of the United

States. Congress being forbidden to take property with-

out due process of law, it was reasoned that a slave owner

was as much entitled to be protected in his slave prop-

erty in the territories, as if he were the owner of a

wagon and mules (1). The Civil war speedily followed,

and its first constitutional fruit was the enactment of

the Thirteenth Amendment, which prohibited slavery

or involuntary servitude, except as a punishment for per-

sons convicted of crime, within the United States or any

place subject to their jurisdiction. This amendment be-

came effective December 18, 1865. See §69, above.

§ 102. What constitutes slavery? Compulsory service

of sailor. There have been few cases judicially constru-

ing this amendment. In Robertson v. Baldwin (2), in

1897, the question arose whether a seaman who had vol-

untarily agreed to complete a voj^age could be constitu-

tionally compelled to return to his ship against his will

before the completion of the voyage. The question was

thus stated by the court

:

"Does the epithet 'involuntary* attach to the word

'servitude' continuously, and make illegal any ser\'ice

which becomes involuntary at any time during its exis-

(1) Dred Scott v. Sandford, 19 How. 393.

(2) Robertson v. Baldwin, 165 U. S. 275.
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tonco; or doos it attncli only nt tho ino^^ption of the sorvi-

tiulo, and cliaraotorizo it as unlawful becaose unlawfully

entered into? . . . 'i'lie ])roliil)ition of slavery in the

Thirteenth Amendment is well known to have been

adopted with ri'ferciice to a state of alTnirs which had

existed in certain states of the Union since the foundation

of the goveniment, wliile the addition of the words 'in-

vohmtary servitude' were said in the Slaughterhouse

cases, 16 AVall. 3G, to have been intended to cover the

system of Mexic<in i>eonage and the Chinese coolie trade,

the practical operation of which might have been a re-

vival of the institution of slavery under a dilTerent and

less offensive name. It is clear, however, that the amend-

ment was not intended to introduce any novel doctrine

with respect to certain descrii^tions of sen'ice which have

always been treated as exce})tional, such as military and

naval enlistments; or to disturb the right of i^arents and

guardians to the custody of their minor children or

wards."

The court then showed that the contract of a sailor

had always been treated as exceptional and the sailor

compellable not to desert during the continuance of the

voyage, and therefore decided the Thirteenth Amend-

ment did not apply.

§ 103. Same: Compulsory service to discharg-e debt.

In Clyatt v. I'nitfd Slat<'s (li), the (picstion was con-

sidered wjictlicr tlio Thirteenth Amendment applied to

the comi)uIs()ry enforcement of a person's agreement to

(3) 197 U. 8. 207.
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render service in the discharge of a debt, sometimes

called peonage. The court said:

**Wliat is peonage? It may be defined as a status or

condition of compulsory service, based ui)on the indebted-

ness of the peon to the master. . . . Peonage is sometimes

classified as voluntary or involuntarj^, but this implies

simply a difTerence in the mode of origin, but none in

the character of the servitude. The one exists -where the

debtor voluntarily contracts to enter the ser\'ice of his

creditor. The other is forced upon the debtor by some

provision of law. But peonage, however created, is com-

pulsory service, involuntary servitude. A clear distinction

exists between peonage and the voluntary performance

of labor or rendering of services in payment of a debt.

In the latter case the debtor, though contracting to pay

his indebtedness by labor or service, and subject like any

other contractor to an action for damages for breach of

that contract, can elect at any time to break it, and no

law or force compels perfonnance or a continuance of

the service. "We need not stop to consider any possible

limits or exceptional cases, such as the ser\'ice of a sailor,

or the obligations of a child to its parents, or of an ap-

prentice to his master, or the power of the legislature to

make unlawful and punish criminally an abandonment

by an employe of his post of labor in any extreme cases."

The court therefore held such involuntaiy serv^ice to be

slavery and forbidden by the Constitution.

? 104. Same: Imprisonment for breach of labor con-

tract. Recently South Carolina passed a statute punish-

ing by fine and imprisonment any one who wilfully and
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without just cause hroko a contract to labor on farm

laud. The Federal district court in South Carolina held

this was substantially the same as peonage, because com-

pelling the laborer, under ]>enalty of imprisonment, to

continue in involuntary servitude (4). The United States

Supreme Court later decided in a case from Alabama

that the breach of a contract to render personal service

may not be made criminal without violating the Thir-

teenth Amendment (4a).

§105. Religious liberty. ''Congress shall make no

law respecting an establishment of religion, or prohibit

the free exercise thereof" (5).

A similar jirovision is found in most of the state con-

stitutions. These prohibitions do not forbid laws re-

garding the observance of Sunday, punishing blaspliemy,

or forbidding polygamy, although the latter may be al-

leged to be a religious obsen-ance (G). Legislation rea-

sonably designed to promote the peace, good order, and

morals of society is not invalid because it interferes with

the external acts of a religious society. Reading the

Bible in the public schools, without sectarian comment,

is usually held not to be a violation of the religious liberty

clause of American constitutions, though ]iarticular state

constitutions may l>e so strictly drawn as impliedly to for-

bid even this (7).

(4) Kx parte Drnyton. 153 Fod. 1>S<^

(la) Hiillcy V. AlJiliaiim, lil'J V. S. lil!)

(.') CouHt., AuJCiid. I.

(«i) Ilfyiiulds V. United Stiitun. ',)H V. S. 10.1.

(7) See Teoplo v. Bd. of Educatlou. 245 111. 334.



CHAPTER VI.

PROTECTION TO PERSONS ACCUSED OF CRIME.

§ 106. Introduction. A con.si(leral)le iminl)er of provi-

sions in the bills oi' rights of botli Federal and state con-

stitutions are designed to afford protection to persons

accused of crime. Today we are so familiar with tlie

difficulty of successfully convicting persons charged with

serious crime that it is hard to realize that there was a

time when alleged criminals found difficulty in securing

fair treatment from the government. The elaborate safe-

guards provided by our constitutions for such persons are

due historically to the operation of at least three different

circumstances. In the first place, the procedure of the early-

English criminal law was harsh and oppressive to the

defendant. In the second place, a large proportion of all

crimes, even of a trivial nature, were punishable by death.

Stealing property above the value of five shillings was

thus punishable in England into the early part of the

nineteenth century". In the third place, the criminal law

was often oppressively used by the English government

in securing the conviction of its opponents for political

crime. AMien our early constitutions were formed, the

abuses and rigor of the English criminal law were fresh in

the minds of American statesmen and they sought to

prevent the re-occurrence of such things in this count ly.

91
Vol. XII—

8

^*-



92 CONSTITUTIOXAT; LAW.

Section 1. JiiLi^ of Attain dku and Ex Post Facto

Laws.

? 107. Bills of attainder. Tlio UhUlhI States Consti-

tutioii, Article I, section !), § 3, i)roliibits tlie United States

from passin.ii: any ))ill of attainder or ex ])ost facto law.

Article I, section 10 forbids any state from doing either

of these things. These chuises were inserted in the Con-

stitution in order to jirotect persons accused of crime

from legiskitive i)unisliment without a trial and from

punishment retroactively imposed.

A bill of attainder has been described as *'a legislative

act which iutlicts jmnishment without a judicial triaT'll).

xV statute of West Virginia denied the right to bring cer-

tain suits in the courts of that state to i)ersons who were

unable to take an oath that tlicy had never supported

any government hostile to the United States during the

Civil war. This was adjudged by the United States Su-

preme Court to be invalid as a ])ill of attainder, in that

it was legislative i)unisliment, without a judicial trial, for

the ofYense of engaging in rebellion against the United

States (2).

5: 108. Ex post facto laws: Early definition. While

tiiere has been but little liti.ication over the ])rohil)it ion

of bills of attainder, its coiiiitaiiiou clause, forbidding

the enactment of ex ])ost facto laws has been the subject

of frequent ju<licial inter|)retation. The words "ex ])ost

facto" mean, in medieval Latin, "after the fact." Liter-

(1) Ctimmlnga v. Missouri. 1 Wall. 277, 323-4.

(2) Pierce v. Carskadon. IC WnU. 231.
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ally applied, the clause would prohibit retrospective legis-

lation affecting either civil rights or criminal punish-

ments. In its usage in English law the phrase has almost

always been restricted to penal statutes, and from the

debates in the constitutional convention it appears that

this usage was brought to the attention of the members

of the convention. In the earliest case construing this

clause that came before the United States Supreme Court,

a law of Connecticut was challenged as ex post facto

which gave a new trial to a party after he had once been

finally defeated upon the probate of a will as the law

stood at the time of the first trial. That court held

that the clause applied only to certain classes of retro-

spective criminal statutes. Judge Chase said:

'*I will state what laws I consider ex post facto laws,

within the words and the intent of the prohibition. 1st.

Every law that makes an action done before the passing

of the law, and which was innocent when done, criminal

;

and punishes such action. 2d. Ever^^ law that aggravates

a crime, or makes it greater than it was, when committed.

3d. Every law that changes the iDimishment, and inflicts

a greater punishment than the law annexed to the crime,

when committed. 4th. Every law that alters the legal

rules of evidence, and receives less or different testimony

than the law required at the time of the commission of the

offense, in order to convict the offender. . . . But I do

not consider any law ex post facto, within the prohibition,

that mollifies the rigor of the criminal law ; but only those

that create, or aggravate, the crime ; or increase the pun-
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isliinont, or change the nilos of ovidcnce, for tliu pnriwsc

of c'onvk'tion" {l\).

^ 109. Same: Later definition. TIil' classification of

ex post facto laws made in I'aUlcr v. I'uU a])ove has be-

come classic, and has boon quoted with ap^iroval many

times in both state and Federal courts. Like many defini-

tions that have been attempted in advance of a thorough

(X)nsideration of all possibilities, later decisions have

shown it not to Ixj strictly accurate. Some years ago the

state of Utah passed a statute for the trial of criminal

cases by a jury composed of eight persons. Previously

a jury was composed of twelve persons, and several men

who were alleged to have committed crimes under the old

law were tried for them under the new one before a Jury

of eight jurors. Although the change of law here ob-

viously did not fall within any one of the four classes

enumerated in C'alder v. ]5ull, it was adjudged ex post

facto and invalid. The court said a i)enal statute was ex

post facto ''which by its necessary oi)eration and in its

relations to the olTense or its consequences, alters the

situation of the accused to his disadvantage" (4). Mani-

festly it was easier to secure the unanimous vote of eight

jurors for conviction than of twelve, and so the situation

of the accused was alt(»rod to his disadvantage.

^ 110. What is a mitigation of punishment? Nice

questions may sometimes In- raised as to whellicr a law

changing the punishment of crime really mitigates it or

not, for if the change is a lessening of the severity of tiie

(3) Caldf-r v. Hull. H DaUfis. 386.

( 1) Thompson v. llah, 170 U. S. 313, 3ril, 353.
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jjunishmoiit it is iiiiol)j('ctioua]>lL'. Jn Xcw York in ISGO

the legislature changed the punishment for various crimes

from death to life imprisonment. The New York court of

appeals held this change to be ex post fjicto, because it

was such an entirely different kind of jtunishment that

they were unable to say that it was less severe. The de-

tennination of what kind of punishment would generally

be preferred by criminals ought not to be left to the opin-

ion of the judges (5). On the other hand the Massachusetts

supreme court held such a change to be clearly a mitiga-

tion of the punishment and so valid (H). Probably the

correct view of a change in the manner of punishment is

stated by Judge Peckham in a later New Y^ork case as

follows

:

"I think that where a change is made in the manner of

Ijunishmeut, if tlie change be of that nature which no

sensible man could by any possibility regard in any other

light than that of a mitigation of the punishment, the act

would not be ex post facto where made applicable to the

offense committed before its j^assage" (7).

§ 111. Changes in procedure. Legislatures frequently

make changes in procedure that affect the trial of men
for crimes already committed. Interesting questions of

constitutionality are sometimes raised by such statutes.

In Missouri, at the time a certain murder was committed,

the law forbade the use in evidence of other writings of

the prisoner in order to show whether or not some docu-

(5) Shepherd v. People, 25 X. Y. 406.

(6) Commonwealth v. Wyman, 12 Cush. 237.

(7) People V. Hayes. 140 N. Y. 484, 492.
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meiit ill the case was in liis liandwriliiip:. Before trial,

the legislature altered this rule ami permitted such com-

parisou of handwritings to be made. This was held valid,

the court sayinj^^:

*'The statute did nothing more than remove an obstacle

arising out of a rule of evidence that withdrew from the

consideration of the jury testimony which, in the opinion

of the legislature, tended to elucidate the ultimate, es-

sential fact to be established, namely, the guilt of the ac-

cused. Nor did it give the prosecution any right that was

denied to the accused. It placed the state and the accused

upon an equality; for the rule established by it gave to

each side the right to have disputed writings compared

with writings proved to the satisfaction of the judge to

be genuine. Each side was entitled to go to the jury ui)on

the question of the genuineness of the writing upon which

the prosecution relied to establish the guilt of the ac-

cused" (8).

Similarly statutes changing the place of trial, changing

the number of the ai)pellate judges, retiuiring more in-

telligent jurors, and so forth, are valid. They do not

necessarily change the situation of the accused to his dis-

advantage. On the contrary, they are (juite as likely to

ojKjrate to his advaiit.igc as to th.it ol" \\\v state, and there-

fore they deprive him of no substanlial right (^*a).

^ 112. Retroactive qualifications for a profession. In

1878 one Ilawlccr was conx icled in Xrw ^'ork (d' the crime

of al)orti<>n. and scrvc<i a tmti in the ]>enilentiary there-

(8) Thomiwon v. MIhsohiI. 171 r. S. .^S0. .'W7-8.

(8(1) But Hfc Ex parti' Mcianllc. 7 Wall. TAM); Mallctt v. N. C,

181 U. S. 587.
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for. Afterwards Lc lawrully iiracticed medicine in New

York until the enactment in 1895 of a statute forbidding

any person alter conviction of felony to i)ractice medicine

in the state. Hawker was indicted fur juacticing medicine

in New York in viokition of this statute, and after con-

viction took his case to the United States Supreme Court,

ckiiming tlic law was ex post facto. The court said

:

*'0n the one hand it is said that defendant was tried,

convicted and sentenced for a criminal offense. lie suf-

fered the punishment pronounced. The legislature has no

power to thereafter add to that punishment. The right

to practice medicine is a valuable property right. To de-

prive a man of it is in the nature of punishment, and after

the defendant has once fully atoned for his offense a stat-

ute imposing this additional penalty is one simply in-

creasing the punishment for the offense, and is ex post

facto.

**0n the other, it is insisted that within the acknowl-

edged reach of the police power, a state may prescribe the

qualifications of one engaged in any business so directly

affecting the lives and health of the people as the prac-

tice of medicine. It may require both qualifications of

learning and good character, and, if it deems that one who

has violated the criminal laws of the state is not possessed

of sufficiently good character, it can deny to such a one

the right to practice medicine, and, further, it may make

the record of a conviction conclusive evidence of the fact

of violation of the criminal law and of the absence of the

requisite good character. . . . AVe are of the opinion that
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this aruriimont is the more applicable and must control the

answer to this (j nest ion" {[)).

i 113. Same: Ex post facto if unreasonable. On the

other hanil, just after the Civil war, Missouri adopted a

constitution discpialifying all i)ersons who took any part

in the Kebellion from holding an office in any corporation

in the state, being professors or teachers in any educa-

tional institution, acting as attorneys at law, or acting as

priests or clergpnen of any religious denomination, under

l^enalties of fine and imprisonment. The conviction of a

l^riest, obtained under this statute, was set aside by the

United States Supreme Court. The court said:

"Among the rights reserved to the states is the right of

each state to detenuine the qualifications for office, and

the conditions upon which its citizens may exercise their

various callings and pursuits within its jurisdiction. . . .

It by no means follows that, under the form of creating

a qualification or attaching a condition, the states can in

elTect inflict a i)unishment for a {)ast act which was not

punishable at the time it was committed. . . .

"Qualifications relate to the iitness or cai)acity of the

party for a i)articular pursuit or profession. "Webster

defines the term to mean *any natural endowment or any

accjuirement which fits a jxTson for a place, office, or em-

ployment, or enables him to sustain any character, with

success.' It is evident from tlie nature of the ])ursuits and

professions of the j)arties, placed under disabilities by the

constitution of Missouri, that many of the acts, from the

(9) Hawker v. Now York. 170 U. S. 189. 191-2.
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taint of which they must purge themselves, have no pos-

sible relation "to their fitness for those pursuits and pro-

fessions. There can be no connection between the fact

that Mr. Cummings entered or left the state of Missouri

to avoid enrolment or draft in the military service of the

United States and his fitness to teach the doctrines or ad-

minister the sacraments of his church ; nor can a fact of

this kind or the expression of words of sympathy with

some of the persons drawn into the Kebellion constitute

any evidence of the unfitness of the attorney or counsellor

to practice his profession, or of the professor to teach the

ordinary branches of education, or of the want of busi-

ness knowledge or business capacity in the manager of a

corporation, or in any director or trustee" (10).

The doctrines of these two cases show very clearly

where the line is to be drawn between laws imposing con-

ditions that amount to punishment for past acts, and

laws that impose reasonable qualifications for future

occupations.

Section 2. Self-Ixceimination.

§ 114. General scope of privilege. The Fifth Amend-

ment of the Constitution declares that no person shall

be compelled in any criminal case to be a witness against

himself. Though this provision applies only to the United

States government, and not to the states, most of the

states have in their own constitutions a similar provision.

The provision means not only that a person cannot be

compelled to testify against himself in an actual prosecu-

(10) Cummings v. Missouri, 4 Wall. 277. 319-20.
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tioii against himself, but that lie sliall not be rc(iuirt'(l, as

a witness in any proeeeding whatever, to .irive testimony

tiiat may afterwards be used in that JuiisirK'tion in a

criminal prosecution a,L,Miiist liiiii. Nor can lie be com-

pelled to jiroduce jtrivate books and pajuTs, tlic contents

of which may incriminate him (11), or even to strip and

display parts of his body or clothing, a view of which may

incriminate him. Thus, a defendant cannot be compelled

to make a print of his naked foot in a pan of nmd in the

presence of a jury, in order to show that it resembles the

footprint of the person who committed the crime (1-), or

be compelled to permit a similar use of his shoes.

§ 115. Purely personal. The privilege is confined

wholly to the person whose conduct may later be made

the subject of criminal charge, and it may not be i)leaded

by that person's agents. Even in the case of a corpora-

tion, which of course can act in no other way than by

agents, the rule is the same. The agents of the coiT)ora-

tion, including the i)resident and the highest olTicials, may

be re(piired to give testimony that may afterwards be

used in a criminal case against the corporation. This

privilege, which in this case is virtually non-existent be-

cause a cori)oration cannot testify itself, cannot be made

use of ])y its officers (l.T).

? IIG. Protects only against criminal prosecution.

The innnunity given by tiiis jirovision applies only to

testimony that may actually expo.se a person to prosecu-

(11) it..y(i V T". s.. no r, s. ric, c-vi.

(iii) stokf'H V. still*'. r> \u\\t (Tt'iiii.) <.r.».

(l.T) Halo V. Ih'iik«'I, li<M V. S. iip. r,»l-7(t. Sf«« Wlls<.ii v. V. S., 'J'-M

U. 8. 301.
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tion for crime. "It is not declared tliat lie may not be

compelled to testify to facts ^vlli(ll may impair liis reputa-

tion Tor probity, or even tend to disgrace liim, but the

line is drawn at testimony tliat may expose him to prose-

cution. If the testimony relate to criminal acts long since

l)ast, and against the prosecution of which the statute of

limitations has run, or for which he has already received

a pardon or is guaranteed an immunity, the amendment

does not apply" (14).

^ 117. Secures immunity only in the immediate juris-

diction. The immunity guaranteed, by statute or other-

wise, need not extend outside of the jurisdiction of the

state granting it, in order to make a witness compellable

to testify within it. Of course a state statute cannot give

immunity against prosecution by the United States or by

other states, and it may well happen that, in answering

fully the questions asked by the state, information may

incidentally be given that might be used in prosecutions

by the Federal or other state governments. Protection

against these possibilities, however, is not within the scope

of this constitutional provision (15).

Section 3. Unreason^vble Searches and Seizures.

§ 118. Generad scope of privilege. The Fourth Amend-

ment of the Constitution provides: ''The right of the

people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall

not be violated, and no warrants shall issue, but upon

(14) Hale v. Henkcl, 201 U. S. pp. 6G-67.

(15) Hale v. Henkel. 201 U. S. pp. 68-69.
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probable eanso, sup]iortoil ))>' oath or nnirmation, aud par-

ticularly describing the i)lace to be searched, and the per-

sons or things to be seized." This applies only to tho

United States government, but most of the state constitu-

tions have similar i)rovisions.

It has been said that this provision is applicable to crim-

inal i)roceedings only (16), and it has been decided that

it has no reference to civil proceedings for the recovery

of debts where a search warrant is not used (17). The

intimate relation between the Fourth and Fifth Amend-

ments has been judicially noticed. It has been said:

"They throw great light on each other. For the 'unrea-

sonable searches and seizures' condemned in the Fourth

Amendment are almost always made for the purpose of

compelling a man to give evidence against himself, which

in criminal cases is condemned in the Fifth Amendment

;

and compelling a man 'in a criminal case to be a witness

Against himself,' which is condemned in the Fifth Amend-

ment, throws light on the question as to what is an 'un-

reasonable search and seizure, within the meaning of the

Fourtli amendment. And we have l)ocn unable to perceive

Ihat the seizure of a man's private books and ])ai)ers to be

jsed in evidence against him is substantially dilTerent

from comiK'lling lilni to ])e a witness against himself. We

tliink it is within the clear intent and meaning of those

terms" (18).

^ 119. Extends to the mails. The same protection ex-

(IC) In ro RtrouRo, 1 Sawyer COS.

(17) Mnrry v. Tlobokcn Land Co.. 18 How. 272, 285.

(18) Boyd V. United SUtca, UC U. S. CIG.
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tends to sealed packages going through the mails. ''Let-

ters and sealed packages of this kind in the mail aie as

fully guarded from examination and inspection, except

as to their outward form and weight, as if they were re-

tained by the parties forwarding them in their own domi-

ciles. The constitutional guaranty of the rights of the

people to be secure in their papers against unreasonable

searches and seizures extends to their papers, thus closed

against inspection, wherever they may be. Whilst in the

mail, they can only be opened and examined under like

warrant, issued upon similar oath or afiBrmation, par-

ticularly describing the thing to be seized, as is required

when papers are subjected to search in one's own house-

hold. No law of Congress can place in the hands of of-

ficials connected with the postal service any authority to

invade the secrecy of letters and such sealed packages in

the mail; and all regulations adopted as to mail matter

of this kind must be in subordination to the great prin-

ciple embodied in the Fourth Amendment of the Constitu-

tion" (18a).

§ 120. Forbids general warrants. When the warrant

provided for in the Fourth Amendment is issued for tho

arrest of a person it must specifically name or describe

him. A warrant without other description, giving a fic-

titious name for the accused, or one by which he has never

been known, or a so-called blank or "general" warrant,

does not comply with the constitutional provision and is

invalid. (19). The subject is fully treated in the article

(18a) Ex parte Jackson, 96 U. S. p. 733.

(19) West T. Cabell, 153 U. S. 78.
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on Crlinin.-il I'liMedni-e §^0-11. in \'(>lnnio TIT of tliis

work.

Skction 4. .h'inr..s.

^ llil. Definition of a trial jury. Tlic rnitcd States

Constitution provides tliat in the Federal coiiits all crim-

inal trials sliall be ])y jury, and also all civil trials in suits

at common law where the value in controversy shall ex-

ceed $20 (20). Similar jirovisions are found in most of

our state constitutions. This requirement of a jury means

not merely a body of men of indefinite numljer, who may

decide questions by a majority or other fractional vote,

but refers to the particular kind of a jury known to the

English law with which the colonists were I'aniiliar. It is

a jury of twelve men, no more and no less, who must find

a unanimous verdict. "The word 'jury' and the words

'trial by jury' were placed in the Constitution of the

United States with reference to the meaning affixed to

them in the law as it was in this country and in lMi.u:land

at the time of the ado])tion of that instrument ; . . . which

i-('(|uired a trial ])y a jury com])os('(l ol' not less tliau

twelve persons." "The Seventh AineiKlment seciirecl

unanimily in finding a verdict as an essential fealure of a

trial by jury in connnon law cases, and Congress could

not . . . change the constitutional rule" ('JD.

§ 122. Constitutional function of judge in jury trials.

Of the function of the judge in resjiect to jury trials it

has been said: " 'Trial by jury,' in the ])rlmary and usual

(20) Art. TIL. Sco. 2; Amoixl. VI nn<l VTT,

(21) 'niMiiii«H(>n V. ruih. 170 r. S., ;m;{. ;tr.U; Sinin^^vUli' v. TlKtmuH.

]<>; [ s. 707.
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sense of the term at the common law and in tlie American

Constitution, is not merely a trial by a jury oi" twelve

men before an ofiicer vestcMl with authority to cause

them to be summoned and empanelled, to administer oaths

to them and to the constable in charge, and to enter judg-

ment and issue execution on their verdict ; but it is a trial

by a jury of twelve men, in the presence and under the

superintendence of a judge empowered to instruct them

on the law and to advise them on the facts, and (except

on acquittal of a criminal charge) to set aside their verdict

if in his opinion it is against the law or the evi-

dence" (22).

§ 123. Misdemeanors may be tried without jury. The

constitutional rLHpiirement of juries for the trial of crimes

does not include minor misdemeanors. Jury trial in such

cases may be omitted by statute, or waived by the defend-

ant (23). In case of felonies it is commonly hold that a

defendant may not validly consent to a trial otherwise

than by a constitutional jury. No other tribunal is given

jurisdiction of such cases by the Constitution, and, while

privileges may be waived by the party entitled to thom>

jurisdiction must be derived from the law and not through

private consent (24).

§ 124. Diversities of constitutional requirement. Of

course these provisions in the Constitution of the United

States do not prevent the separate states from altering

their own constitutions in respect to juries, and consider-

(22) Capital Traction Co. v. Hof, 174 U. S. pp. 13-14.

(23) Schick v. U. S.. 195 U. S. 65.

(24) Harris v. People, 128 111. 585, 591.
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able diversity exists in details. In some states juries are

not required in (HTtain cases, in others a unanimous ver-

dict is not required even in criminal cases. The common

law j)ower of the judge in the conduct of the trial has also

been substantially limited and altered in a number of

states. See Criniiual Procedure, ^J5 72-75 in \^)lunio III

of this work.

§ 125. Grand juries. The Fifth Amendment of the

Constitution provides that no i)erson shall be held to

answer for a capital or otherwise infamous crime, unless

on a presentment or indictment of a grand jury, except

in cases arising in the land or naval forces, or in the

militia, when in actual service in time of war or public

danger. The principal question that may arise regarding

these provisions is what constitutes an infamous crime.

A capital crime is of course one punishable by death.

An infamous crime has been decided to be one for which

an infamous punishment may be inflicted. Imprisonment

in a state prison or penitentiary is an infamous punish-

ment, also deprivation of ordinary civil or i)olitical privi-

leges. Perhaps also are punishments that have come to

be regarded by public opinion as infamous though not so

regarded formerly, like wliipi»iiig or i)utting in the

stocks (25).

Section 5. Miscellaneoi's Rights.

M2G. Notice. Witnesses. Counsel. "[In all crim-

inal prosecutions the accused shall enjoy the right] to be

informed of the nature and cause of the accusation; to bo

—
1

(25) Ex parte Wilson, 114 U. S. 417.
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confronted witli tJie witnesses against liim; to have com-

pulsory process for obtaining witnesses in his favor, and

to have the assistance of counsel for his defense" (26).

These topics are fully considered in the article upon

Criminal Procodnrc in Voliimo III of tliis work.

§ 127. Excessive bail and fines. The Eighth Amend-

ment to the Constitution provides: ''Excessive bail shall

not be required, nor excessive fines imposed, nor cruel

and unusual punishments inflicted." This is a limitation

upon the Federal government only, though most of the

state constitutions contain similar provisions applicable

to the state governments.

Very serious offences which are punishable by death or

life imprisonment, are ordinarily not bailable. When the

offence is bailable, the amount of bail that may properly

be required under this provision of the Constitution is to

be determined by a consideration both of the magnitude

of the offence and of the ability of the defendant to give

bail. A wide latitude in determining these questions must

necessarily be allowed to the magistrate to whom applica-

tion is made (27). The same considerations doubtless

apply in determining what is an excessive fine.

§ 128. Cruel and unusual punishments. AMiat is a cruel

and unusual punishment must be determined with re-

spect to the prevailing usages of government and the con-

dition of public opinion at the time the question arises.

In earlier and more barbarous ages, torture and mutila-

tion were common punishments, and perhaps could not

(26) Const, Amend. VI.

(27) U. S. V. Lawrence. 4 Cranch, 518.

Vol. XII—

9
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then have been denominated eruel and unnsuaL Such

l»unishinents. in the present state of public opinion, would

undoubtedly violate the Constitution (28).

A punishment is not unconstitutional merely on account

of its novelty, unless it is also cruel. For instance, the

execution of the death ])enalty by means of electricity,

instead of hanging, is not a cruel punishment in the con-

stitutional sense. It does not shock public opinion as

would torture (29).

On the other hand, chaining a prisoner by the neck with

a trace-chain and padlock so that he could neither lie nor

sit, and leaving him thus chained in darkness for several

hours is a cruel and unusual jiunishment (30).

"Where a defendant has committed a number of minor

offences, which are slight in themselves, but the penalties

for which in the aggregate are very heavy, it is a debated

question whether the infliction of the aggregate penalties

is unconstitutional or not. In one case a city ordinance

punished the destruction of plants in the public square

by a fine of $10 or imprisonment for 30 days. The de-

fendant was convicted upon 72 charges of this offence, all

committed within the space of one hour and forty min-

utes, making a total fine of $720 or six years in jail. This

fine was held excessive and the jmnishment cruel and un-

usual, llif reasoning turning in p;irt njion the fact that the

(28) In re Kcmmler. 130 U. S. 436.

(29) Kcmmler v. DnrBton. 119 N. Y. 569.

(30) Re Dlrdsong. 39 Fed. 599.
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offences were not really separate but continuous, inas-

much as one was charged for each minute and a half of the

time (31).

On the other hand, a defendant was convicted in Ver-

mont of sending out from his store, upon separate orders,

307 different consignments of liquor in violation of the

prohibition law. The offenses were committed during a

period of three years and each one was punishable by a

fine of $20 and imprisonment for one month, making a

total fine of over $6,000 and imprisonment for over twen-

ty-five years. The sentence was upheld, the court saying:

''If he has subjected himself to a severe penalty, it is

simply because he has committed a great many such of-

fences. It would scarcely be competent for a person to

assail the constitutionality of the statute prescribing a

punishment for burglary, on the ground that he had com-

mitted so many burglaries that, if punishment for each

were inflicted on him, he might be kept in prison for life.

The mere fact that cumulative punishments may be im-

posed for distinct offenses in the same prosecution is not

material upon this question. If the penalty were unrea-

sonably severe for a single offense, the constitutional

question might be urged; but here the unreasonableness

is only in the number of offenses which the respondent

has committed" (32).

§129. Double jeopardy. ''Xor shall any person be

(31) State V. Whlttaker. 48 La. Ann. 527.

(32) State v. O'Neil, 58 Vt. p. 165.
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subject for the same offonso to ho twico ])iit in jeopardy

of life or limb" {:VA).

This topic is fully discussed in the article upon Crim-

inal Procedure, §^52-53, iu Volume III of this work.

(33) Const., Amend. V.



CHAPTER Vn.

DUE PROCESS AND EQUAL PROTECTION OF LAW:

PROCEDURE.

Section 1. Due Pbocess of Law.

§ 130. General requisites of due process in procedure.

The Fifth Amendment forbids the United States govern-

ment to deprive any person of life, liberty, or property

without due process of law. The Fourteenth Amend-

ment enacts the same prohibition against the states. This

general prohibition, as we shall see, applies not only to

matters of procedure, but to matters of substantive right,

independently of the procedure employed ; but in this

section we consider the meaning of the phrase only as

concerns procedure.

*'The essential elements of due process of law, already

established, are singularly few, though of wide application

and deep significance. We are not here concerned with the

effect of due process in restraining substantive laws, as,

for example, that which forbids the taking of private

property for public use without compensation. We need

notice now only those cases which deal with the principles

which must be observed in the trial of criminal and civil

causes. Due process requires that the court which as-

sumes to determine the rights of parties shall have juris-

diction, and that there shall be notice and opportunity

111
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for hearing givoii the partii'S. JSubjoct to tliese two fun-

daiiieutal couditions, which seem to be universally pre-

scribed in all systems of law established by civilized coun-

tries, this court has up to liiis time sustained all state

laws, statutory or judicially declared, regulating j)roced-

ure, evidence, and methods of trial, and held them to be

consistent with due process of law" (1).

§ 131. Jurisdiction. Whether a tribunal has jurisdic-

tion to render a given judgment or not depends upon the

kind of judgment sought and what control the court has

over the person, thing, or relation to be affected thereby.

Thus, if a judgment is sought against X personally, that

he pay money or do some act, the court must have gained

control over the person of X. This it is considered to

have when X is domiciled (resident) within the territorial

limits of the state, or is served there with the court's proc-

ess, or consents to subject himself to its jurisdiction.

That he leaves the state afterwards before judgment is

rendered makes no difference. Service of process upon a

non-resident by i)nblication is therefore invalid, and a

personal judgment based ui)on this is of no effect, even

where rendered, because not due process of law (12). If

the object to 1)0 affected by the judgment is corporeal

property, it must be within the territorial limits of the

state. Thus a state may, by appro))riate legislation, val-

idly confer upon its courts jjower to dispose of the inter-

ests of non-resident owners of domestic land, or of the

property of persons wlio have been absent and uniieard of

(1) Twlnliij: V New .Torscy, 'Jll r S. 7^. IKi-lll.

(U) IViiiiuytT V. .NffT. 'X, r. S. 7U.
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for seven years (3). Where a relation between two i)er,

sons is to be aiTected, it likewise must be subject to appro-

priate control where the ])rocecdin^^s are hold. Thus, the

garnishment of a debt may be made where the debtor

alone is, because it can there be made effective by com-

pelling the debtor to pay it (4). Compare the jurisdic-

tional requirement for taxing a debt as property, or taxing

its transfer (§§176, 184, below). AVhon tlie relation to be

affected is the marriage bond, there is no jurisdiction to

dissolve it in a state where neither party is domiciled (5).

The requirements of jurisdiction to make judgments of

various kinds valid, outside of the state where rendered,

are discussed in Conflict of Laws, Cliapter VI, in Volume

IX of this work. Of course, whatever satisfies these re-

quirements is due process of law where rendered, within

the P^ourtecnth Amendment.

§ 132. Any procedure giving notice and fair hearing

is valid. In addition to jurisdiction, due process of law,

in point of procedure, ordinarily requires a fair hearing

before some impartial tribunal (not necessarily a court),

with due notice to parties to be affected, opportunity to

be heard, and a trial according to some orderly course of

proceedings. If these essentials be afforded, in any case

to which they may be appropriate, the requirements of

due process is fulfilled, even though the precise procedure

be in other respects wholly novel. For instance, before

1879 California required, in accordance with prevailing

(3) Arndt v. Griggs. 134 U. S. 310; Cunnius v. Reading School

Dist.. 198 U. S. 458.

(4) Chicago, etc. Ry. v. Sturm. 174 U. S. 710.

(5) Bell V. Bell, ISl U. S. 175.
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Amoricaii usn.m'. tli;it persons cliarLTC'd witli scridiis crimo

lie indicted liy a inland .jury Ixd'cu'c llicy could l)c jiut on

trial. 'Idle new state constitution adopted in that year

l)erniitted criminals to be charged witli crinu' l>y informa-

tion lodged before a magistrate. To the objection that

this i)rocedure was not due process, because so ditTerent

from tiie p]nglish and C'alifornian usage before 1879, the

Su})reme Court said that while procedure sanctioned by

settled usage in England and this country was due proc-

ess, it by no means followed that nothing else was. To

bold otherwise "would be to deny every quality of the

law but its age, and to render it incapable of progress or

improvement. It would be to stamji ujion our jurispru-

dence the unchangeableness attributed to the laws of the

^ledes and Persians. . . .

"The Constitution of the United States was ordained,

it is true, by descendants of Englishmen, who inherited

the traditions of English law and history ; but it was made

for an undefined and expantliui!: future, and for a ]ieople

gathered and to be gathered from many nations and of

many tongues. And while we take just jjride in the i)riu-

cijjles and institutions of tlie connnon law, we are not to

forget that in lands where other systems of jurisprudence

prevail, the ideas and processes of civil justice are also

not unknown. Due process of law. in sjiite of the abso-

lutism of contiiH'ntal ^^»veriniieiits, is not alien to that

rode whicli survived the IJonian Minpii-e a> the foundation

(d' modern civilization in Eurojje. . . .
'inhere is noth-

ing in Magna rimrta, rightly construed as a broad charter

of j»ublic right and law, which ought to exclude the best
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ideas ol" all systems and of every age; and as it was the

cliaraeteristic principle of the common law to draw its

inspiralioii from every fountain of justice, we are not

to assume that the sources of its supply have been ex-

hausted. On tlie contraiy, we should expect that the new

and various experiences of our own situation and system

will mould and shape it into new and not less useful

forms" (G).

I^pon the same principle it has been held that a state

may abolish jury trials in both civil and criminal cases,

without violating the requirement of due process of law,

provided that the new proceeding affords a fair trial (7).

Similarly, statutes forbidding the sale of liquor may be

made enforceable by injunctions in courts of equity, in-

stead of by jury trials in common law courts (8).

"It is clear that the Fourteenth Amendment in no way

undertakes to control the power of a state to determine

by what process legal rights may be asserted or legal

obligations be enforced, provided that the methods of pro-

cedure adopted for this process give reasonable notice

and afford fair opportunity to be heard before the issues

are decided" (9).

§ 133. Procedure according to settled usage is valid.

In addition to procedure that secures a fair hearing, any

other procedure that is according to the settled usage of

Etigland and of the xVmerican colonies is due process of

(G) Hurtado v. California, 110 U. S. 51G, 529, 530-31.

(7) Maxwell v. Dow, 176 U. S. 581.

(8) Eilenbecker v. Plymouth County. 134 U. S. 31.

(9) Iowa Central Railway v. Iowa, 160 U. S. 389, 393.
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law. even tlunigh not involving a hearing. An act of

Congress i)rovided that when a Federal revenue collector

was found indebted io the liutcil States by the Treasury

Department his property could be seized and sold to sat-

isfy this claim, without any notice or hearing. The Su-

preme Court held this historically to be due process of

law. It said:

"The article is a restraint on the legislative as well

as on the executive and judicial powers of the govern-

ment, and cannot be so construed as to leave Congress

free to make any process Muo i)rocoss of law,' by its

mere will. To what i»i-incii»lcs, then, are we to resort

to ascertain whether this process, enacted by Congress, is

due process? To this the answer must be two-fold. We
must examine the Constitution itself, to see whether this

j>rocess be in conflict with any of its provisions. If not

found to be so, we must look to those settled usages and

modes of proceeding existing in the common and statute

law of England, l)cfore the emigration of our ancestors,

and which are shown not to have been unsuited to their

civil and political condition by having been acted on by

them after the settlement of this country. . . .

"Tested by the common and statute law of England

prior to the emigration of our ancestors, and by the laws

of many of the states at the time of the adoption of this

amendment, the proceedings authorized by the act of IS'JO

cannot be denied to be due jiroccss of law, when applied to

the ascertainment and recovery of balances due to the

government from a collector of customs. . . . For,

though 'due j.rocess of law' generally implies and in-
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eludes, actor, reus, judex (Hi), re;,ailar allegations, oppor-

tunity to answer, and a trial according to some settled

course of judicial proceedings, yet this is not universally

true. . . . Though, generally, both public and private

wrongs are redressed through judicial action, there are

more summary extra-judicial remedies for both. An in-

stance of extra-judicial redress of a private wrong is, the

recapture of goods by their lawful owner; of a public

wrong, by a private person, is the abatement of a public

nuisance; and the recovery of public dues by summary

process of distress, issued by some public officer author-

ized by law, is an instance of redress of a particular kind

of public wrong, by the act of the public through its au-

thorized agents" (11).

§ 134. Summary destruction of personal property.

Similar principles apply to the power of government sum-

marily to destroy a person's property used for illegal pur-

poses or which has become a nuisance. A New York stat-

ute authorized the summary destruction of nets used in

illegal fishing, and was upheld, although the destruction

preceded any judicial inquiry regarding the guilt of the

owner. The Supreme Court said

:

''Where the property is of little value, and its use for

the illegal purpose is clear, the legislature may declare

it to be a nuisance, and subject to summary abatement.

Instances of this are the power to kill diseased cattle; to

pull down houses in the path of conflagrations; the de-

(10) Plaintiff, defendant, Judge.

(11) Murray v. Hoboken Land Company, 18 How. 272, 276-7, 278,

280.
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striK'lii)n of decayed fruit or fish or unwholesome meats,

or infected clothiug, obscene books or pictures, or instru-

ments which can only be used for illegal imrposes. . . .

"Xor is a i)erson whose i)r(ti)erly is seized under the

act in (luestion without his legal remedy. If in fact his

projjerty has been used in violation of the act, he has no

just reason to complain ; if not, he may replevy his nets

from the officer seizing them, or, if they have been de-

stroyed, may have liis action for their value. In such

cases the burden would be upon the defendant to prove a

justification under the statute" (12).

§ 135. Exercise of legislative power by boards. AVlien

the legislature passes a law, it is of course not necessary

to the validity of the law that it be preceded by a notice

or hearing to persons who will be affected by it. A legis-

lature may, for instance, forbid the killing of certain

kinds of game at certain seasons, or may regnlate the

hours in certain occupations, and so forth, and, if what it

does is really not unreasonable or arbitrary, its acts are

not invalid merely because no hearing is alTorded to

parties affected by its legislation. AVherever the legisla-

tive power of regulation may be exercised more etTectively

in regard to details by delegating it to a commission, this

is ordinarily ui)held. AVhere the delegation of power is

valid the commission to which it is delegated may ordi-

narily exercise it in the same manner as the legislature

can, and therefore need not give a hearing to interested

parties before making its regulations.

(12) Lawton v. Steele, 152 U. S. 133. 140-42.
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A Massachusetts statute provided that wliere the fish

in streams were of sufficient importance to warrant the

regulation of the discharge of sawdust into streams where

it materially injured the fish, the fish commission might

make an order regulating or forbidding this disposal of

sawdust. The fish commission acting under this statute,

ordered one Sisson not to discharge sawdust into the

Konkapot river, acting upon their own investigation and

without giving any hearing to Sisson. The Massachusetts

Supreme Court upheld the order, saying:

*'In our opinion the action of the board in the case at

bar was the working out of details under a legislative act.

The board is no more required to act on sworn evidence

than is the legislature itself, and no more than in case of

the legislature itself is it bound to act only after a hearing

or to give a hearing to the plaintiff when he asks for one

;

and its action is final, as is the action of the legislature in

enacting a statute. And being legislative, it is plain that

the questions of fact passed upon by the commissioners

in adopting the provisions enacted by them cannot be tried

over by the court" (13).

§ 136. Proper procedure for taxation and eminent do-

main. "Where property is to be taken by the government,

whether under its power of eminent domain or of taxa-

tion, the proceedings thereto must comply with the re-

quirements of due process of law. These requirements,

however, are not necessarily the same in such cases as in

other controversies. "In judging what is 'due process of

(13) Commonwealth v. Sisson, 1S9 Mass. p. 252.
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law' respect must be had to tlie cause aud ol)ject of tlie

taking, whether uuder the taxing i)ower, the power of

eminent domain, or the i)ower of assessment for local im-

provements, or some of these; and if found to be suitable

or admissible in the special case, it will 1k' nd.judi^'cd to

be 'due process of law,' but if foniid to Ik? arbitrary, op-

pressive, and unjust, it may be declared to be not 'due

process of law' " (14).

'*0f the different kinds of taxes which the state may

impose, there is a vast number of which, from their na-

ture, no notice can be given to the tax-payer, nor would

notice be of any possible advantage to him, such as poll

taxes, license taxes (not dependent upon the extent of his

business), and generally, specific taxes on things, 'or per-

sons, or occupations. In such cases the legislature, in

authorizing the tax, fixes its amount, and that is the end

of the matter. If the tax be not paid, the proi)erty of the

delinquent may be sold, and he be thus deprived of his

property. Yet there can be no question, that the proceed-

ing is due process of law, as there is no inquiry into the

weight of evidence, or other element of a judicial nature,

and nothing could be changed by llic hearing of the tax-

payer. No right of his is, therefore, invaded. . . .

"But where a tax is levied on property not specifically,

but according to its value, to be ascertained by assessors

appointed for that purpose upon such evidence as they

may obtain, a different principle comes in. The officers

in estimating the value act judicially; and in most of the

(14) DavidBOD V. NVw Orleans, 96 U. S. 97. 10";
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states provision is made for the correction of errors com-

mitted by them . . . The law, in prescribing the time

when such complaints will be heard, gives all the notice

required, and the proceeding by which the valuation is

determined, though it may be followed, if the tax be not

paid, by a sale of the delinquent's property, is due proc-

ess of law" (15).

In any case where the amount of the tax is made to

depend upon questions of fact, like those of value, benefit,

amount of property, and the like, a fair hearing must be

granted at some stage of the proceeding in order to sat-

isfy the requirements of due process (16). Similar rules

apply to the exercise of the power of eminent domain. No

hearing can be required upon legislative questions in-

volved, like the necessity of the taking (see § 212, below)

but one must be given to ascertain the value of the prop-

erty taken.

§ 137. Procedure in matters over which government

heis absolute control. Wherever the government has ab-

solute control over a certain class of acts, or may wholly

prohibit them under its legislative powers, it may permit

them conditionally. In such a case the fulfillment of the

terms of the conditions exacted may be determined by an

administrative oflQcer without even a hearing to those

interested. The power absolutely to forbid carries with

it the lesser power to permit upon hard terms. Some in-

stances of this are to be found in the practice of the

United States regarding admission to this country of for-

(15) Hagar v. Reclamation District, 111 U. S. 701, 709-10.

(16) Norwood v. Baker, 172 U. S. 269.
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oign imports aiul aliens. Congress may absolutely ex-

clude these, but instead it lias eliosen to admit them on

certain terms that do not always n'«|uin' a lair hearing

upon the questions involved. >\ rnittd States statute

]>r()\ ided that a board should estahlisli certain standards

for imported tea, and that any such tea falling below such

standards should bo rejected l)y the examiners, and if not

shii)ped out of the country within six months from the

time of rejection should be destroyed. Certain tea im-

ported by one Buttfield was rejecti'd and destroyed, ac-

cording to the statute, by the collector ol" the port of New

York. He was sued therefor by Buttfield, who alleged,

among other things, that he was not accorded a hearing

regarding the quality of liis tea wben it was examined;

but the procedure established by the statute was

upheld (17).

§ 138. Judicial tribunal not necessary. Even in eases

where due process of law requires a fair hearing, this

hearing need not be before a judge, or court, or other

strictly judicial tribunal. There is nothing in the nature

of a fair hearing whicb requires that in every case it

need be before a court. In the absence of otlier constitu-

tional provisions especially requiring particular tribunals,

like courts or juries, a state may commit the determina-

tion of litigated controversies of all kinds to boards, com-

missions, inspectors, or other ot^icers. Due process of law

does not even necessarily require that the officers who

discharge jiidicial functions shall not also be connected

(17) Biittflold V. Slninali.in, V.>2 V. S. 470. Sec also Occauic S,

Xav. Co. V. Strauubun, 214 U. S. 31i0.
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with other departments of government. That is, it does

not require a separation of the three great departments

of government, executive, legislative and judicial. This

is required, if at all, by other parts of our constitutions.

''Suppose a state, by its constitution, grants legislative

functions to the executive, or to the judiciary, what pro-

vision of the Federal Constitution will nullify the

action?" (18).

Today an ever increasing number of controversies are

arising between the government, represented by various

boards, commissions, or administrative oflBcers, on one

side, and private individuals on the other. These ques-

tions, when not of a criminal nature, are coming to be

known as ** administrative questions" and they are fre-

quently required by law to be settled by administrative

oflScers without permitting any appeal to the courts.

Among such matters that may be wholly committed to ad-

ministrative determination, provided only that there be

no fraud or other abuse of authority, are the following:

The administration of the public land system, the deter-

mination of lands benefited by irrigation schemes, the

value of property taken by the state for public use, the

classification of the mail and the exclusion of fraudulent

matter therefrom, and the appraisal of imported

goods (19).

(18) Michigan Central Railway v. PowerB, 201 U. S. 245, 294. See

also Dreyer v. 111., 1S7 U. S. 71, So-S4.

(19) Fall Brook Irrigation District v. Bradley, 164 U. S. pp.

167-70; Clearing House v. Coyne, 104 U. S. 497; Hilton v. Merrltt, 110

U. S. 97.
Vol. XII— 10
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The most striking apijlication of this i)rinciple in re-

cent years is in the case of the United States v. Ju Toy.

The United States excluded alien Chinese from the United

States and gave to the executive officers of the Depart-

ment of Commerce the exclusive right to decide all ques-

tions of fact relating to the right of Chinese to enter the

United States. AVlieu Ju Toy sought to enter the coun-

try, and alleged that he was a native-bora citizen of the

United States who had temporarily left the country and

now wished to return, the executive officer of the Depart-

ment of Commerce decided that lie was not a citizen and

excluded him ; whereupon he applied to the Federal

courts, alleging that so important a fact as American citi-

zenship could not be conclusively decided against him

without an appeal to the courts. His claim was denied by

the Supreme Court, saying: ''If we assume that the Fifth

Amendment applies to him and that to deny entrance to

a citizen is to deprive him of liberty, we nevertheless are

of the o])inion that with regard to him due process of law

does not recjuire a judicijil trial. . . . The decision

may be entrusted to an executive officer and . . . his

decision is due i)rocess of law'' (20). Conijiare the article

on Public Officcis, 5; in.'), in A'olnme IX of this work.

§139. Kind of notice required. Whore the procoe<ling

is one for which notice is reciuirctl, as in ordinary litiga-

tion, the contents of tli(! notice must api)rise the defendaait

of the nature of the |)roc('('(ling against him, it must be

given in such a manner as to come to the attention of a

j)f'rson of reasonable diligence, and it must alTord a suffi-

d'O) liill.-il Slntch V, Ju Toy. 15)8 V. S. 2.'»n, 2(V\. Hut n fnir

h<*arliig iiiUHt be kIv«'Ii on the (lucHtluu. Chin Low v. U. »S., 208 U. 8. 8.
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cient oppoiiiinily to make an answer. Where service of

process is not necessary to actiuiro jurisdiction (§ 131,

above), as where the action is in rem regarding property

in the state, the notice may Ijc served by publication,

especially on non-residents. It is customar}% though

probably not necessary, to send actual notice to the de-

fendant also, if his residence is known. AMiere a notice

to defend a suit in Texas, regarding land there, was

served on a defendant in Virginia, which gave but five

days in which to appear and answer the suit, this time was

held too short to afford due process (21). From four

to eight weeks are usually given under such circum-

stances.

§ 140. Erroneous and fraudulent decisions. If the

parties to a litigation have been given a fair hearing in

their case, in a manner appropriate to the occasion,

neither can complain that his property has been taken

without due process merely because a court has errone-

ously decided against him. Due process does not assure

a correct decision, but only a fair hearing (22). Simi-

larly, an erroneous decision in criminal cases does not

deprive the defendant of liberty without due process (23).

The requirement of due process does, however, entitle

a litigant to an honest, though not a learned tribunal. If

a litigant is injured through the corruption or fraud of

the court or other body disposing of his case, he is entitled

(21) Roller v. Holly, 176 U. S. 398.

(22) Central Land Company v. Laidley, 159 U. S. 103.

(23) In re Converse. lo7 U. S. (1124. The tribunal must not IpC

mentally incompetent. Jordan v. Mass., 225 U. S. 107.
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to redress under this section of the Constitution (24).

^ 141. Denying or hindering access to the courts upon

the question of due process itself. The courts may ulti-

mately decide that the decisions of administrative officers,

with or without a hearing according to circumstances, are

due process of law, but the final decision of this ultimate

question cannot be conclusively confided to any non-judi-

cial tribunal. Any legislative attempt to do this, whether

by direct denial of access to the courts ujion this question,

or by hindering such access by making resort to the courts

upon it difficult, expensive, or hazardous, all alike violate

the constitutional provision.

Some years ago the Minnesota legislature created a

railway commission upon which it attempted to confer the

power of fixing railway rates and detennining conclu-

sively, without any hearing, that they were lawful and

reasonable. Tlie United States Supreme Court held tho

.statute unconstitutional. It sa-id

:

"In the present case, the return alleged that the rate

of charge fixed by the commission was not equal or rea-

sonable, and the supreme court held that the statute

deprived the conlpany of the right to show tliat judicially.

The question of the reasonableness of a rate of charge for

transportation by a railroad comi)any, involving as it

does the element of reasonableness both as regards tho

company and as regards the public, is eminently a ques-

tion for judicial investigation, reiiuiring due process of

(24) Fall Brook IrrlKutlon District v. Dradlpy. 1C4 U. S. pp.

167-70; I»u1bvIIIo t Nashville Hallway Co. v. Kentucky, 183 U. S. pp.

615-16; C. B t Q Hallway v. Babcock, 204 U. S. 685.
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law for its determination. If the company is deprived

of the power of charging reasonable rates for the use of

its property, and such deprivation takes place in the ab-

sence of an investigation by judicial machinery, it is

deprived of the lawful use of its property, and thus, in

substance and effect, of the property itself, without due

process of law and in violation of the Constitution of the

United States" (25).

Still more recently this principle was affirmed in an-

other case from Minnesota. A state statute prescribed

certain railroad rates and made each separate act of dis-

obedience thereto, by charging a higher rate, a felony,

subject to imprisonment for a period not exceeding five

years and a fine not exceeding $5,000. The court held

these penalties invalid. It said:

''When the penalties for disobedience are by fines so

enormous and imprisonment so severe as to intimidate

the company and its officers from resorting to the courts

to test the validity of the legislation, the result is the

same as if the law in terms prohibited the company from

seeking judicial construction of laws which deeply affect

its rights.

**It is urged that there is no principle upon which to

base the claim that a person is entitled to disobey a stat-

ute at least once, for the purpose of testing its validity

without subjecting himself to the penalties for disobedi-

ence provided by the statute in case it is valid. This is

not an accurate statement of the case. Ordinarily a law

(25) Chicago, etc., Ry. v. Minnesota, 134 IT. S. p. 458.
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creating ofTcnscs in the nature of misdemeanors or fel-

onies relates to a subject over which the jurisdiction of

the legislature is comj^lete in any event. In the case,

however, of the establishment of certain rates without any

hearing, the validity of such rates necessarily dei)ends

upon whether they are high enough to permit at least

some return upon the investment (how much it is not now

necessary to state), and an inquiry as to that fact is a

proper subject of judicial investigation" (26).

§ 142. Self-incrimination not forbidden. Confronting

witnesses not required. Most constitutions now contain

provisions shielding a person accused of crime from be-

ing compelled to testify against himself. The Fifth

Amendment lays this prohibition upon the United States

government, but it is not expressly prohibited to the

states in the national Constitution. Recently it was urged

that due process required that a defendant in a criminal

case should not be compelled to testify against himself,

but this was denied in an able opinion by the United

States Supreme Court (27). It was shown historically

that the provision requiring due process of law was in

Magna Charta, while the practice of compulsory incrim-

ination existed in the English courts for four or five hun-

dred years thereafter, that it secured a foothold in the

colonies, and was not forbidden by tlie New York consti-

tution until 1821, nor by Khode Island until 1842.

The same has been held regarding the ordinary con-

(26) Ex parte YouriK. 209 U. S. 123. HT-S.

(27) Twining v. .New Jersey, 211 U. S. 78.
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stitutional j)rovision that persons accused of crime must

be confronted with the witnesses against them (27a).

Section 2. Equal Protection of the Laws.

§ 143. Discriminatory exclusion from jury service.

One of the clauses of the Fourteenth Amendment, sec-

tion 1, forbids a state to deny to any person within its

jurisdiction the equal protection of the laws. Most of the

cases that have interpreted this clause have involved

laws that attempted arbitrarily to discriminate between

persons in respect to matters of substantive right, rather

than those of procedure. Of the few cases that have

arisen where procedure was held to be improperly dis-

criminating, the leading one is Strauder v. West Virginia

(28). The laws of West Virginia made colored men in-

eligible for jury service. A negro was tried and con-

victed by a jury from which all persons of his race were

thus excluded, and he carried the case to the United

States Supreme Court. The court said:

*'The words of the amendment, it is true, are prohibi-

tory, but they contain a necessary implication of a posi-

tive immunity, or right, most valuable to the colored race

—the right to exemption from unfriendly legislation

against them distinctively as colored. . . . That the

West Virginia statute respecting juries—the statute that

controlled the selection of the grand and petit jury in the

case rt the plaintiff in error—is such a discrimination

ought not to be doubted. Nor would it be if the i>ersons

(27a) West v. Louisiana, 194 U. S. 258.

(28) Strauder v. West Virginia, 100 U. S. 303.
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excluded by it were wliite men. . . . The statute of

"West Virginia, discriminating in tlie selection of jurors,

as it does, against negroes because of their color, amounts

to a denial of tiie Oi\ui\\ ])rotection of the laws to a colored

man when he is put upon trial for an alleged offense

against the state."

The same has been held regarding the exclusion of

negroes from the grand jury (29).

The equal protection of the laws, however, does not re-

quire that any part of a juiy tr^'ing a negro shall neces-

sarily be composed of negroes. It only requires that they

shall not be excluded on account of their color from hav-

ing a fair opportunity of being drawn to serve on a jury

(30). Xor does the Constitution forbid the exclusion from

juries of any general class of persons who through age,

sex, alienage, or incapacity, may reasonably be thought

not well qualified for such service (31). Also persons en-

gaged in various occui)ations may be excluded from jury

duty so as not to interrupt their regular work for the

community. Lawyers, ministers, doctors, teachers, engi-

neers, etc., are frequently excluded on this ground (32).

i'jr.i) Carter v, Texas, 177 V. S 142.

CU)) Virginia v. Rivers. 100 U. S. :n:5.

(:n) Kx parte VlrKlnla. 100 I'. S. XVJ. 3(;7.

<.'{:.') Rawlins v. Gt-orgla, L'Ol I'. S. (i3.s.



CHAPTER VIII.

DUE PROCESS AND EQUAL PROTECTION OP LAW: POWERS

OF REGULATION.—POLICE POWER.

Section 1. G en eii^vl Conceptions.

;i 144. Fundamental guarantees apply to rights as

well as procedure, lu Chapter \'ll, above, we have dis-

cussed the limitations upon procedure imposed by the con-

stitutional requirements of due process and equality of

law. But these provisions include much more. The very

substance of individual rights to liberty and property

may not be arbitrarily impaired, no matter how fair the

procedure. For instance, suppose a state should pass a

law providing that in each township the person best able

to bear the burden should pay the entire expense of local

government, or should be deprived of one-half of his

property, or that persons having more than $100,000 of

property should be forbidden to acquire more. The fair-

est possible procedure might be provided to ascertain the

persons affected by these laws, and to administer their

provisions, but this would be unavailing. Our present

constitutions prohibit the objects sought by such laws,

regardless of methods of procedure.

In the next three chapters we shall consider at some

length the scope of these limitations upon the principal

governmental powers of the states and the nation.

131
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§ 145. They apply to all departments of government.

Kegarding the liistt>ry and present iiieaning of the i)hrase

"due process of law" the United States Supreme Court

has said:

"The equivalent of the phrase 'due process of law,' ac-

cording to Lord Coke, is found in the words Maw of the

land,' in the Great Charter, in connection with the writ

of habeas corpus, the trial by jury, and other guarantees

of the rights of the subject against the oppression of the

crown. In the series of amendments to the Constitution

of the United States, proposed and adopted immediately

after the organization of the government, which were dic-

tated by the jealousy of the states as further limitations

upon the power of the Federal government, it is found

in the Fifth, in connection with other guarantees of per-

sonal rights of the same character. . . . It is easy

to see that when the great barons of p]ngland wrung from

King John, at the ix)int of the sword, the concession that

neither their lives nor their property should be disposed

of by the crown, except as provided by the law of the land,

they meant by 'law of the land' the ancient and customary

laws of the English people, or laws enacted by the Parlia-

ment of which those barons were a controlling element.

It was not in their minds, therefore, to protect themselves

against the enactment of laws by the Parliament of Eng-

land. But when, in the year of grace 1866, there is placed

in the Constitution of the United States a declaration that

'no state shall deprive any person of life, liberty, or jirop-

erty without due process of law,* can a state make any-

thing due process of law which, by its own legislation, it
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chooses to declare such? To affirm this is to hold that the

prohibition to the states is of no avail, or has no applica-

tion where the invasion of private rights is effected under

the forms of state legislation. It seems to us that a stat-

ute which declares in terms, and without more, that the

full and exclusive title of a described piece of land, which

is now in A, shall be and is hereby vested in B, would, if

effectual, deprive A of his property without due process

of law, within the meaning of the constitutional provi-

sion (1).

*'In this country written constitutions were deemed

essential to protect the rights and liberties of the people

against the encroachments of power delegated to their

governments, and the provisions of Magna Charta were

incorporated into bills of rights. They were limitations

upon all the powers of government, legislative as well as

executive and judicial. . . . Applied in England only

as guards against executive usurpation and tyranny, here

they have become bulwarks also against arbitrary legis-

lation ; but, in that application, as it would be incongruous

to measure and restrict them by the ancient customary

English law, they must be held to guarantee, not particu-

lar foiTus of procedure, but the very substance of individ-

ual rights of life, liberty, and property" (2).

The requirement of equal protection of the law3 has

been similarly interpreted and applied.

§ 146. Meaning of liberty. As applied to the regu-

lative powers of goverament, the constitutional prohibi-

(1) Davidson v. New Orleans, 96 U. S. 97, 101-2.

(2) Hurtado v. California, 110 U. S. 516, 531-32.
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tion against dei^riving persons of liberty without due

process of law (3) means that they may not be deprived

arbitrarily and without some reasonable ground of either

their personal liberty, or of their freedom to make con-

tracts, to engage in occupations, or to acquire and use

property.

The word ''liberty" in ]\Lagna Charta and other early

English political documents (whence it came into our con-

stitutions) doubtless referred only to liberty of the per-

son (4). The same process that enlarged the application

of the ])hrase "due process of law" (see § 145, above)

has also widened the meaning of "liberty." Louisiana

attempted to forbid any person from doing any act within

the state to insure property in the state in any marine in-

surance company which had not complied witli Louisiana

law. The Sujireme Court held the statute invalid as ap-

plied to a person who mailed a notice in the state to an

outside company to effect insurance previously contracted

for elsewhere. The prohibition of such acts was held to

have no reasonable relation to any legitimate public pol-

icy of the state. The court said

:

"The lil)erty mentioned in that amendniont means not

only the right of the citizen to be free from the mere ])hys-

ical restraint of his person, as by incarceration, but the

term is <leemed to embrace the right of the eiliz<'ii to in?

free in tlie eiiJoyiiH'iit oj' all his faculties ; to be I'ree to use

them in all lawful wavs; to live and work where he will;

(3) Const.. Amend. V and XIV.

(4) C. E. Shattuck In 1 Harvard Law Review. 365.
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to earn his livelihood by any lawful calling; to pursue any

livelihood or avocation, and for that purpose to enter into

all contracts which may be proper, necessary, and essen-

tial to his carrying out to a successful conclusion the pur-

poses above mentioned" (5).

§ 147. Meaning of deprivation of property. Depriva-

tion of propert>' may take place in a variety of ways be-

sides sheer confiscation. The state may place such restric-

tions upon the possession, use, or the transfer of property

as to amount to a deprivation of some or all of its essen-

tial incidents. Legislation may attempt to change the

character of an owner's title to property, or to compel

special expenditures on account of the ownership or con-

trol of certain kinds of property, or to enlarge the own-

er's liability for damage resulting from the condition or

use of property, or to limit the owner's remedies for in-

fringement of property rights. If such and similar inter-

ferences with property rights are merely arbitrary, and

do not serve any reasonable or legitimate public purpose

they may be declared unconstitutional. Many specific il-

lustrations of this appear in succeeding subsections of

this chapter. The rights protected by the guarantees of

liberty and of property blend together at certain points,

as for instance where an owner is forbidden to make a

certain use of his property. This may be regarded as in-

vading his liberty of action or as limiting his property

rights. It is usually not important to distinguish closely

between the two, and courts frequently do not do so.

(5) Allgeyer v. Louisiana, 163 U. B. 578, 589.
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^ 148. Meaning of equal protection of the laws. Tlie

Fourteenth AmentliiU'nt guarantees the ('((ual proteetion

of the laws to all persons within the jurisdietion of a state.

Obviously this provision does not mean that all persons,

property, or oceu{)ations nuist lie treat»Ml alike hy the

state. Insane persons may he treated dilTerently from

sane ones, bricks dilTerently from dynamite, and rail-

roading dilTerently from farming. For the i)ublie wel-

fare, persons, property, and occupations nmst be classi-

fied and subjected to differing and appropriate regula-

tions. "Kegulations for these purjioses may press with

more or less weight upon one than upon another, but they

are designed not to imi)Ose unccpial or unnecessary re-

strictions upon any one, but to jiromote, with as little

individual inconvenience as possible, the general good.

Though, in many respects, necessarily special in their

character, they do not furnish just ground of comj^laint

if they operate alike upon all persons and proi)erty under

the same conditions and circumstances. Class legisla-

tion, discriminating against some and I'avoiiug others,

is i)rohibited; but legislation which, in carrying out a )>ub-

lic i)Urpose, is limiti'd in its application, il' within the

sjihere of its ojjeration it atYeets alike all i>crsons simi-

larly situated, is not within the amendment" {(>).

Xor is it objectional)le that the state chooses to regulate

the evils in one kind of business, while il permits the

evils of other kinds of business to go uni»'gulali'd. .\

legislature is not o})liged to reform e\('iytliing in order

(6) Barblor v. Connolly. Iin V. S. 27. 31-32.
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constitutionally to reform anything. "Specific regula-

tions for one kind of business, which may be necessary for

the protection of the public, can never be the just ground

of complaint because like restrictions are not imposed

u]>on other business of a different kind. The discrimina-

tions which are open to objection are those where j>ersons

engaged in the same business are subjected to different

restrictions, or are held entitled to different privileges

under the same conditions" (7). Thus, a California stat-

ute forbidding the sale of corporation stock on margin,

or for future delivery, was upheld although similar sales

of other property were not forbidden. This particular

form of speculative gambling being easy and prevalent, as

compared with other forms, furnished a proper reason for

treating it differently (8).

On the other hand, an Illinois statute was held invalid

which forbade all combinations to fix prices or restrict

competition except those of producers and raisers regard-

ing farm products or live stock. The excepted classes

were so numerous and important that no good reason

appeared why they alone should be permitted to combine

against the public interest (9). All classification for

purposes of regulation ''must always be based upon some

difference which bears a i*<-asonable and just relation to

the act in respect to which the classification is proposed,

and can never be made arbitrarily and without such

basis." This was said in declaring invalid a statute re-

(7) Soon Hlng v. Crowley. 113 U. S. pp. 708-9.

(8) Otis V. Parker, 187 U. S. 606.

(9) Connolly v. Union Sewer Pipe Co., 184 U. S. 540.
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([niring railroad companies alone to pay costs when de-

feated in litigation (IH).

A statute may be valid on its face and yet the adminis-

tration of it may be so arbitrary as to be unconstitutionaL

Thus, the requirement that laundries in wooden buildings

must obtain special licenses on account of the danger

from fire is a valid classification, but if the laundries of

white men are uniformly licensed while those of Chinese

similarly situated are not, this administration of the ordi-

nance is invalid (11).

§ 149. Application of these guaranties to corporations.

Tlie constitutional provisions under discussion aj>ply to

persons, not merely to citizens. They clearly include all

natural persons, even though aliens, and have been held

to cover corporations also, these being artificial persons

(12). The peculiar nature of a corporation, however, de-

prives it of much of the protection against arbitrary and

unequal legislation enjoyed by natural persons.

A corporation derives all its powers of action from some

law, state or Federal. If it is incorporated or employed

by the United States, or if its business is solely interstate

or foreign commerce, a state may not interfere with these

acti\nties. (See § 296, below). The same is true if it has

an irrepealable charter or contract or license to do busi-

ness in a iitate. (See §230, below). AVith these ex-

ceptions, a state may determine absolutely what corpora-

tions shall or shall not do business within it, and what

(10) Gulf, etc.. Railroad Co. v. Ellis. Ifif. T', 8. ir.O.

(11) YIrk Wo V. Hopkinfl. 118 V. S. 356.

(12) Pembina Co. v. Pennsyivanla, 125 U. S. 181.
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powers they shall exercise. Permission to do business not

made part of a contract, can be withdrawn at any time by

the state; and from these principles it results that the

liberty clauses of our constitutions are scarcely applicable

to corporations (13). The requirement of the equal pro-

tection of the laws applies only to persons "within the

jurisdiction." A corporation, not within the excepted

classes mentioned above, cannot exist within the jurisdic-

tion of a state without its permission, because the artificial

corporate entity has no existence except where sustained

by law. A state may thus arbitrarily exclude corpora-

tions, or, when they are admitted, it may arbitrarily put

them out again unless they will submit to new con-

ditions (14).

Althoughcorporationsarepopularly supposed to occupy

positions of great privilege in this country, they are really

far more vulnerable to legislative attack than are indi-

viduals. Their essential strength is economic rather than

legal.

^ 150. Definition of police power. Tlie various powers

of government overlap in their exercise to such an extent

that a rigorous classification of them is scarcely prac-

ticable. A few of them are sufficiently distinct from the

remainder to have acquired distinguishing names, like

the powers of war, of taxation, and of eminent domain.

There is no general agreement regarding the classifica-

tion of other governmental powers, though they may be

(13) Western Turf Association v. Greenberg, 204 V. S. SoO.

(14) Philadelphia Fire Association v. New York. 119 U. S. 110;

National Council v. State Council, 203 V. S. 151. But see W. U. Tel.

Po. V. Kansas. 216 U. S. 1; So. Ry. Co. v. Greene, 216 U. S. 400.

Vol. XII— 11
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divided ron.dily into sucli j^roups as those roguhitiii.Lr pro-

codiui' and tln> forms of ivmedies, those dcliniii^^ private

rights and duties Ix'twocn indivichials, and those regu-

lating conduct in the interest of the j.nhlic welfare. This

latter group is perhaps today more frequently called the

police ix)wer, thougli the name is a vague one constantly

ajjplied by judges and writers to powers included in the

other groups mentioned (15). The powers discussed in

this chapter are chiefly those falling in the third group,

regulation for the public welfare, with a few that perhaps

belong in the second group as mainly conceniing rights

between individuals.

^ 151. Classification of subjects of police power. The

subjects of the police power in its narrower sense may be

divided roughly into three classes: 1. Legislation de-

signed to promote the social welfare of the public. 2.

Lx?gislation designed to promote the economic interests of

the public. 3. Admini.strative regulations the Ix^tter to

secure these ends. The principal topics in each of these

classes will be briefly dealt with.

RECTinN '2. "REni'LATiox OF SociAi. Intebests (IH).

^ 152. Public health. Veiy great latitude is allowed

government in its bona fide efforts to protect the health

of persons or animals. Direct sanitary legislation, bear-

n.")) See F-eund. Pollrw Power. ?5 1-3

(lf5) Th^ ouU1d« of this and BurfPefllnK nprtlonn of this rbapt^r

followB th*' analvBlH of th«» nnbjort madp by ProfpsHor Krnst Freiind.

of the University of Chicago Ijiw School. In his oxcollont work. The

Police Power.
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ing any reasonable relation to the matter, is of course

valid, as are also many restrictions upon occupations and

the use of property that indirectly promote these objects.

Thus, a state may require all slaughtering of cattle in a

large city to be conducted under the control of a single

corporation, which is given a monopoly of the business,

in order to secure more effective sanitary control of the

business ; the manufacture and sale of oleomargarine may

be wholly forbidden if much of that sold is unhealthful;

persons may be forbidden to labor more than eight hours

a day in underground mines; and women may be re-

stricted to ten hours a day of work in public laun-

dries (17).

Where the court thinks that the alleged health law bears

no reasonable relation to the avowed purposes of its

creation, it is invalid. A recent noteworthy instance of

this was the annulling of a New York statute forbidding

more than ten hours a day of labor in bakeries, the court

not being persuaded that this occupation was suflBciently

unhealthful to make such a regulation reasonable (18).

Obviously the determination of such questions depends

more upon a Imowledge of the pertinent facts than upon

legal learning, and reputable courts may readily disagree

upon close questions (19).

§ 153. Public morals. The immense importance of

(17) Slaughter Houae Cases, 16 Wall. 36; Powell v. Pennsyh-ajiia.

127 U. S. 678; Holden v. Hardy, 169 U. S. 366; Muller t. Oregon, 205

U. S. 412.

(18) Loohner v. New York, 19S U. S. 45.

(19) Compare People v. Marx, 99 N. Y. 377, with Powell v. Penn-

Bylvanla, above.
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this subject justifies a correspondingly wide legislative

control. The j)riueiiial subjects of regulation have been

gambling in its varied forms, intoxicating liquors, and

sexual vice. Betting may be forbidden, even upon games

wholly of skill, lotteries and the common forms of gam-

bling are almost everywhere illegal, and even business

transactions of a more highly speculative character may

be forbidden. Thus, option contracts for the future de-

livery of grain may be made illegal, as may sales of stock

upon margin (20).

Attempts to control the liquor trafiic in this country

have produced a vast amount of legislation and litiga-

tion. As a result it has been definitely settled that the

admitted evils of the trafiic justify absolute prohibition

of the manufacture, keeping, or sale of intoxicating liquor,

and that this jirohibition may constitutionally apply to

places of manufacture or to liquor legally owned in a

state before the prohibitory law took effect (21). This is

one of the most notable instances of legislative power

to render property virtually useless and almost valueless

in the i)ublic interest, without compensation. Of course

the right to forbid includes the lesser right to license

upon stringent conditions, and at least one state (South

Carolina) has legally made the selling of li(iuor a govern-

ment monopoly (22).

Measures designed to prevent or limit sexual immor-

ality are seldom held invalid. It has even been suggested

(20) Booth V. Illinois. 184 U. S. 425; Otis v. rarkor. 187 U. S. 606.

(21) Mtigler v. KanBas, 123 U. S. 623.

(22) Vanre v. Vandcrcook Co., 170 U. S. 43£.
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that a state Diay restrict the location of hou.ses of ill

fame to certain districts, without infringing the constitu-

tional rights of property owners in such districts (23).

§ 154. Public safety. Tlie rapidly increasing bulk of

state and municii)al legislation for the public safety in-

dicates its importance. Dangerous property and lousi-

nesses may be required to adopt appropriate measures for

the protection of employees, patrons, or the public gen-

erally; and precautionary steps may be required in order

that property or occupations shall not become dangerous.

Regulation of factories, mines, railroads, navigation, con-

struction of buildings, and many other matters are com-

mon instances. The principal questions here are what

parties may be made to bear the expense of measures for

the public safety. This is discussed in § 165, following.

§ 155. Public order and comfort. Esthetics. Tlie

state may regulate the use of streets and other public

places, may secure quiet at night and on Sundays, and

may forbid acts offensive either to the senses or the feel-

ings of the public. The separation of the races in public

conveyances, schools, or elsewhere where such separa-

tion may promote the public order is also upheld (24).

As regards restrictions upon the use of property for

purely esthetic purposes, as limiting the height of build-

ings, or forbidding unsightly bill boards, these have so

(23) L'Hote v. New Orleans, 177 U. S. 587.

(24) Lehew v. Brummell, 103 Mo. 546; Plessy v. Ferguson, 163

U. S. 537.
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far been gonerally denied validity iu this country, unless

comi)onsati(>n is made to the owner (12')).

§ 156. Licensing occupations. Not only may licenses

be required for occupations that may be forbidden alto-

gether, like selling liquor, but "if the occupation or calling

be of such a character as to recjuire a special course of

study or training or experience to qualify one to pursue

such occupation or calling with safety to the public inter-

ests, no one questions the power of the legislature to im-

pose such restraints and prescribe such requirements as

it may deem proper for the protection of the public

against the evils resulting from incapacity and ignor-

ance" (26). The requirement of appropriate qualifica-

tions, to be evidenced by licenses, has been upheld in

respect to a great variety of occupations including many

of those involving professional skill, fiduciary relation,

or a likelihood of fraud or public disorder occurring iu

connection with the business. But the qualifications re-

quired must be appropriate to the ])usiness. K('(iuiring

a barber to be a citizen is invalid (-7). The examination

and licensing cannot be required in occupations where this

is not reasonably necessary to the ))ublic protection, such

as horseshoeing, and undertaking (2S).

? 157. Domestic relations. Dependent, delinquent

and defective persons. The control of the state over mar-

(25) Welch V, SwaHoy. 214 U. S. 91; CoinmonwcaUh v. Doston

Advertising Co.. 188 Mass. 348.

(26) Singer v. Maryland. 72 Md. 4C4.

(27) Templar v. State Hoard. l.Tl Mich. 2r.4.

(28) Besette v. People, 1'j3 111. 334; People v. Rlnge, 125 App. Dlv.

(N. Yj. G92.
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riage and divorce is discusRO(l in the articlo on Domestio

Relations in Volume II of tliis work. This power to

prescribe qualifications and formalities for marriage is

doubtless iimcli wider than any previous exercise of it in

this country ; and the power to prescribe the conditions of

divorce is practically absolute. In the absence of express

constitutional restrictions a state legislature may even

grant divorces in individual cases (29). Provisions

against the intermarriage of different races exist in many

states and have been uniformly sustained (30).

Minor children, insane persons, and those with abnor-

mal tendencies markedly injurious to the social order, like

habitual criminals, vagrants, and truants may be cared

for by the state in an appropriate manner. The educa-

tion of children may be made compulsory, and the state

may care for them if their parents are unable or unwilling

to do so. Insane and otherwise defective persons may be

treated in state institutions such as asylums, hospitals,

reformatories, etc., wherever public care seems likely to

secure better results than private care.

Section 3. Economic Inteeests.

§ 158. In general. It is noticeable tliat the courts have

allowed the legislature less latitude in regulations affect-

ing economic, than in those dealing with social, inter-

ests. This has been particularly marked in the case of

legislation designed to restrict competition. Unfair meth-

ods of competition may in many instances be successfully

(29) Mayuard v. Hill, 125 U. S. 190.

(30) Plessy v. Ferguson. 1G3 I'. S. 537. 545.
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forbidden, but, oliniinating tbcsc, the 'Treo stru/2jgle for

life" has been carefully i)rotected. 1 1 may be that this

century will witness such a change in the essential con-

ditions of this struggle that much of the older economio

reasoning will be abandoned by the courts.

§ 159. Protection against fraud. Fraud, as a means

of competition, it is everywhere agreed may be forbidden.

Laws against short weights, imitations, and even harm-

less adulterations, inspection laws, regulations to secure

the fidelity of fiduciaries and the regulation of other kinds

of business where fraud is likely to appear are common

instances of this. Under the guise of such legislation,

however, it is not permissible unreasonably to restrict

competition. For instance, if the i)rohibition of oleo-

margarine cannot reasonably be attributed to a purpose to

l>rotect health and i)revent fraud, it cannot be sustained

upon the ground of protecting the butter interests of a

state from competition. Both the oleomargarine manu-

facturers and the public are entitled to the benefit of the

cheaper article (31). For similar reasons laws against

merchants giving premiums or trading stamps with their

goods are invalid, as being directed against a method of

competition, perhaps not beneficial to the ])ublic, but at

least not inij)ropor (•>2).

§ 160. Protection against oppression. AMiere the

economic suitcriority of certain classes of persons in

their dealings with other classes or with the jniblic is so

marked that oppressive terms are likely to be frequently

(31) People V. Marx, 'yj N. V. 377.

(32) People v. Glllson. 109 N. Y. 389.
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exacted, the weaker party may be protected by legisla-

tion which either regulates particular contracts or

methods of organization, that give undue economic ad-

vantages. Debtors and laborers have been the two classes

commonly protected by the regulation of their contracts.

Excessive interest and annoying practices in the collection

of debts are forbidden in most states; and bankruptcy

acts may even discharge honest or unfortunate debtors

altogether. The latter subject is dealt with at length in

the article on Bankruptcy in Volume X of this work.

Legislation regulating the more important elements of

labor contracts, to prevent economic oppression, have thus

far generally been held invalid. The hours of work cannot

be restricted, except to protect health or morals, nor can

employees be protected from arbitrary discharge, for

instance, because they are members of a union (33). The

regulation of the rate of wages would doubtless fare no

better. Various incidents of the contract of employment

may be regulated, such as requiring all wages earned to

be paid when a servant is discharged, and forbidding pay-

ment in store orders instead of cash (34). Some state

courts deny even the validity of such regulations. The

blacklisting of employees by combinations of employers

may be forbidden.

Statutes forbidding combinations in restraint of trade

are among the commonest illustrations of laws restricting

methods of organization that lead to economic oppression

(33) Lochner v. New York, 198 U. S. 45; Adair v. United States,

208 U. S. 161.

(34) KnoxvUle Iron Co. v. Harbison, 183 U. S. 13.
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of the public. Tlie power of the state to prevent combined

action for economic jiuriK)ses is much greater that its

power against individual action (35).

§ 161. Business affected with a public interest. Vari-

ous businesses that render im|)ortant services to the com-

munity may be regulated in great detail by the legislature.

These businesses are often said to be clothed or affected

with a public interest, and in recent years the more im-

portant ones have generally been collectively called ''pub-

lic utilities," or ''public service businesses.*' They in-

clude the furnishing of transportation, telegraph and

telephone service, gas, water, and electricity, and other

important public services. It is difficult to state any single

test by which to distinguish public service businesses from

others. Probably there are several different principles

of inclusion. Businesses discharging governmental func-

tions, like transportation, may l)e regulated; businesses

requiring public franchises, as for the use of the streets,

may be regulated ; and perhaps any business of vital im-

portance which either legally or economically has become

a virtual monopoly may be regulated. The general cliar-

acteristics and obligations of such occuj^ations are fully

treated in the article on Public Service Corporations in

Volume \'III of tliis work.

Regulation of those businesses may prescribe mnximum

charges and equality of service and may specify the de-

tails of the service to be supi)lied. The princijial limita-

tion upon the regulation of charges is that they must

(35) Alkens v. Wisconsin, 195 U. S. 194.
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permit the earning of a fair roturn upon the business. As

to railroad rates the Supreme Court has said:

**We hold, however, that the basis of all calculations

as to the reasonableness of rates to be charged by a cor-

poration maintaining a highway under legislative sanc-

tion must be the fair value of the property being used

by it for the convenience of the public. And in order to

ascertain that value, the original cost of construction, the

amount expended in permanent improvements, the amount

and market value of its bonds and stock, the present as

compared with the original cost of construction, the prob-

able eaniing capacity of the property under particular

rates prescribed by the statute, and the sum required to

meet operating expenses, are all matters for considera-

tion, and are to be given such weight as may be just and

right in each case. AVe do not say that there may not be

other matters to be regarded in estimating the value of the

property" (36).

Under our dual system of government, internal state

rates may be regulated by the state alone, and interstate

rates by the United States alone; and in determining

what is a fair return upon the value of the property, the

income from internal transportation must alone be con-

sidered in fixing the internal rates, and vice versa. See

§ 293, below. Governmental regulation of public ser\'ice

business is fully discussed in the article upon Public

Service Corporations in Volume VIII of this work.

Banks and insurance companies are usually the subject

(36) Smyth v. Ames, 109 U. S. 466, 546-7.
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of rather stringent regulations in order to iirotect their

patrons from loss clue to unwise or dishonest management.

§ 162. Regulation of corporations. As has been ex-

jtlained elsewhere (see §140, above), corporations owe

their existence and powers entirely to legislation and they

are therefore subject to much more stringent and arbi-

trary regulation than are individuals. As a condition of

the grant of a coq^orate charter the corporation may be

required to consent in advance to exactions that could not

be required of it under ordinary legislative powers. Thus,

it may validly agree to carry passengers at rates too low

to make a fair profit (37). See also §§ 291, 296, below.

The Federal Constitution may forbid the enforceability

of some terms even in a franchise grant, as for instance

an agreement not to remove suits into the Federal courts

;

but though the state may not specifically enforce such an

agreement it may punish the corporation by expelling it

from the state for breach of it (38).

§ 163. Regulation of ownership of property. The state

may regulate the future creation of interests in property,

as by forbidding ])erpetuities or long time leases of agri-

cultural lands. The use and approjjriation of certain

peculiar kinds of property may also 1x3 regulated, such

as running water, game, fish, natural gas, and oil. The

wanton waste of these substances may Ik? forbidden in the

interest of tiie public, though otherwise private rights in

them may be left untouched. The public control over

(37) Grand Rapids, etc. H. R. Co. t. Osborne. 193 U. S. 17.

(38) Home Ins. Co. v. Morse. 20 Wall. 445; Security Ina. Co. .

Prewltt. 202 U. S. 24C.
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game, fish, and navigable waters is very extensive, and

their taking for private purposes may be forbidden, or al-

lowed subject to qualifications (39). The prohibition of

the wasteful destruction of natural gas or forest trees by

private owners has been upheld (40),

§ 164. Compelling joint action to improve property.

Where property is so situated that it cannot be most

beneficially enjoyed by its owners acting separately, the

legislature may compel some of the owners, upon receiv-

ing compensation, to submit to measures enabling the

others to obtain the most beneficial use of the joint prop-

erty, provided that this result is of considerable public

benefit. Thus, where a large water power can be devel-

oped from a stream by damming it and flooding the upper

riparian land, the legislature may authorize such a dam

and compel the upper owner to submit to flooding upon

being paid therefor by the owner of the dam (41). Simi-

larly, when land is held by several tenants in common or

joint tenants, the legislature may authorize a compulsory

partition and sale in order to secure the more beneficial

use of the property.

Much the same principle is involved where the prop-

erty of several owners is so situated that all must concur

to obtain some important public improvement such as a

land irrigation or drainage system. All of the owners

(39) Geer v. Connecticut, 161 U. S. 519; Hudson Water Co. v.

McCarter, 209 U. S. 349.

(40) Ohio Oil Co. v. Indiana, 177 U. S. 190; Opinion of Justicei,

103 Me. 506.

(41) Head v. AmoBkeag Co., 113 U. S. 9.
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whose laud is bciiefiled may be required to contribute to

a conimou system (42). A compulsory sharing of the ex-

j>ense of party walls is in some states treated similarly.

§ 165. Special liabilities due to nature of business. If

the nature of the business requires special supervision,

or exposes other persons and property to special hazard,

even when carefully conducted, the cost of such su]>er-

vision and the burden of such hazard may be placed

wholly upon the business occasioning them. Thus, the

railroads of a state may be made to pay the expense of a

railroad commission; coal mines must pay for mine in-

spectors; and so on (43). Railroads may be made abso-

lutely liable for fire from their engines, or for the injuring

of passengers, even though all proper precautions are

used to prevent these accidents; and a liquor seller may be

made liable for damage done by intoxicated persons to

whom he has sold liquor. The businesses themselves are

hazardous and may be made to bear the exi>ense of their

hazards (44). Similarly, a business may be made to bear

the expense of guarding against injuries likely to occur

in its conduct; for instance, railroads must pay for fen-

ring their tracks, for the installation of safeh' devices,

and for track elevation in ]v>pulous districts (4ri).

? 166. Special liabilities due to natural condition of

property. At common law a landowner was not liable

for a nuisance occasioned on liis premises by the ordinary

(421 WurtB V, HoaKland. 114 T' P. nofi.

(43) Rallroarl Co. v. Olbbes. 142 U. S. 38«?.

(44) St. I>oul8. Ptc. Ry. v. Matbewg. 165 U. S. 1; Chicago. R. I & P.

Ry. V. Zernecke, 183 U. 8. 582; Howes v. Maxwell. 157 Masa. 333.

(45) New York. etc. Ry. v. Bristol, 151 U. S. 556.
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operation of natural causes, such as stagnant water in a

natural swamp, or the springing uj) of noxious weeds

injurious to the crops of his neighbors (4G). But by

statute he may be required to remedy tliese defects at his

own expense, unless the trouble and expense of doing so is

unreasonably great. Thus he may be required to fill up a

city lot to a grade fixed so as to prevent the accumulation

of stagnant water (47), or to cut noxious weeds, or kill

diseased animals (48) ; but he cannot be required to free

his farm land from ground squirrels and similar refrac-

tory vermin, where the expense and burden is excessive

as compared with the public benefit (48). Compulsory

public improvements on a large scale, requiring the united

efforts of the landowners of a district, are discussed in

§ 164, above.

§ 167. Retroactive laws. Retroactive laws that affect

prejudicially persons charged with crime, or which impair

the obligations of contracts are dealt with elsewhere in

this article as ex post facto laws and laws impairing the

obligations of contracts. (See Chapters VT and XI.)

Other retroactive laws, however, may be passed by the

legislature which will be invalid if they amount to a ta-

king of property without due process of law. A statute

enacting merely that land now owned by A should become

the property of B would of course be invalid. But sup-

pose A purports to convey land to B by a deed which is

invalid for some formal defect, and the legislature by

(46) Roberts v. Harrison, 101 Ga. 773; Gilec v. Walker, 24 Q. B. D.

656.

(47) Nlckerson v. Boston, 131 Mass. 306.

(48) Ex parte Hodges, 87 Cal. 162.
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statute validates the deed. This also takes the title from

A and puts it in B, but it is "due process" because it car-

ries out the intention of the parties so as to produce a

just result. The general rule for such cases has been thus

stated in a leading decision: "When a statute is ex-

pressly retroactive, and the object and effect of it is to

correct an innocent mistake, remedy a mischief, execute

the intention of the parties, and })romote justice, then,

both as a matter of right and of public policy alTectiug

the peace and welfare of the community, the law should be

sustained" (49).

This principle is frequently invoked to sustain curative

laws validating not only acts between private parties, but

those of public officials and of municipal coriwrations

(50). Of course no act can be thus validated which could

not have been originally authorize*!. The legislative

validation of a void mortgage is binding not only between

the parties, but as against attaching creditors of the

mortgagor, who knew of the existence of the void mort-

gage (51). Doubtless such retroactive validation would

not be good against third parties who were purchasers

for value without notice.

When a right of action has been barred by the statute

of limitations it is generally held that it cannot be re-

vived against the debtor by a retroactive statute; nor,

when it is not a matter of curing defective proceedings,

(40) McflinnlcH' i^nvlnKH Bnnk v. Allen, 2S Conn. 07.

(.Vt) .Mitchell V. C'Inrk, 110 T'. S. cm; Now OrloaiiH v. flnrk. Or.

r. S. «VH.

(.M) MfKnddln v. p^vniiH-SnithT Hiiol (<>.. IVi X'. S. .V)f^. But see

KtPger V. Trav. .Men IMdg. AKgn.. 20S 111. 2.30. contra.
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can a cause of action or a defense to an action ])C abro-

gated by a retroactive statute, except when the action or

defense is based upon some purely arbitrary rule of law

(52). There is much difference of opinion regarding the

validity of "betterment laws," which permit one who in

good faith has spent money upon property which he thinks

he owns to recover the value of his improvements when

ejected by the real owner. In law the improvements be-

come the property of the owner of the land, and opinions

differ about the justice of making him pay for what he

has not requested to be done (53). Retroactive laws

validating marriages and legitimating children have been

upheld (54).

Great latitude is given to the state in making retroactive

changes in the remedies for wrongs. The forms and inci-

dents of actions, rules of evidence, and methods of pro-

cedure before and after judgment may all be changed

after a cause of action has arisen, provided that such

alterations are not mere colorable devices for unjustly

and arbitrarily depriving persons of their rights.

Section 4. Administrative Regulations.

§ 168. In general. Many regulations incidental to

those directly concerning the public welfare are enacted

in order to secure uniformity, certainty, and administra-

tive efficiency in enforcing the law. Of this character are

most laws fixing standards, laying down prima facie rules

(r>2) Bd. of Ed. V. Blodgett. 155 111. 441 ; Plummer v. Northern

Pacific Ry.. 152 Fed. 206.

(53) See 14 Harvard Law Rev. 385.

(54) Goshen v. Stoningtou. 4 Conn. 209.

Vol XII— 12
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(if ovidonoe, and forbiddiug certain acts or conduct re-

gardless of tlieir efTect or tendency in particular cases.

§ 169. Illustrations. Thus, all women may he forhid-

den to work in factories more than ten iiours a day, even

though a considerable number of particular women may

be able to work more than this lengtli of time without in-

jury (55) ; the sale of all game of a certain kind may be

forbidden during the closed season in a state, even thougli

some of the game offered for sale may liave been lawfully

killed elsewhere (56) ; the sale of all oleomargarine arti-

ficially colored to resemble butter may be forbidden, oven

though no effort be made to sell it as butter (57) ; and non-

l)roducing sellers of milk may be made absolutely liable

for selling milk containing less than a certain percentage

of milk solids, while a dairy owner may escape liability

by proving that his cows actually gave milk with a smaller

percentage of solids (58).

It is evident that all of these provisions, though not

necessary in particular cases, do in general substantially

aid the enforcement of the law where it is needed. It

would be difficult to determine the strength or endurance

f)f any particular woman ; or to prove that game offered

for sale was killed within the state; and if the sale of

})utt(*r-colored oleomargarine is permitted at all, some

dealers will sell it for butter. In the milk case, the dairy-

(55) Mullcr V. Oregon. 208 U. S. 412.

(HP,) Sllz V. HeHtcrherK. 211 U. 8. 31.

(.')7) riunilpy V. MassachuHettB, 155 U. S. 4C1.

(58) b't. John v. New York, 201 U. S. 633.
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man's cows may be tested, while it is much more difficult

to trace the source of milk sold by non-producers.

§ 170. Prima facie rules of evidence. Of a similar

character are many so-called prima facie rules of evi-

dence, which make the proof of some fact, if unexplained,

a sufficient ground for conviction of an offense with which

the proven fact is ordinarily closely connected. Thus, a

statute may make the possession of policy slips prima

facie evidence of the illegal paying of policy (59) ; or the

drinking of liquor in a shop prima facie evidence that it

was sold there (GO). The fact upon which the presumption
is to rest must have some fair relation to, or natural con-

nection with the act which is made criminal ; and in any

case of this kind the defendant may rebut the presump-

tion by explaining the fact that is made prima facie e\i-

dence, and thus showing his innocence.

(59) Adams v. New York, 192 U. S. 585.

(60) Board of Excise v. Merchant, 103 New York 143.



CHAPTER IX.

DUE PROCESS AND EQUAL PROTECTION OF LAW:

TAXATION.

§ 171. General requisites. The fundamental pruaran-

tees of the Fiftli and Fourteenth Amendments regarding

due process and equality restrict the powers of taxation of

both Federal and state governments. They prohibit legis-

lation that is arbitrary and unreasonable in respect to

taxation, just as they restrict such legislation in other

fields. Other specific restrictions upon the taxing powers

of the states and the United States, not included under

the fundamental guarantees of due process of law and

equal })rotection of the laws, will be discussed elsewhere.

See v;§ 314-17, below.

The principal requisites, witii resj^ect to taxation, en-

forced by these constitutional provisions are as follows:

(a) The taxing power nuist have jurisdiction of the

subject of taxation.

(b) The tax must be levied for a public purpose.

(c) The tax must not 1)0 arbitrarily discriminatory,

nor disproportionate, nor confiscatory, as respects the

standards proper for any particular case.

Section 1. .IruisDicxiON roR Purposes of Taxation.

§ 172. Object taxed must have situs in jurisdiction.

When a government levies a tax upon property, it is not

158
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valid unless the property is located, for purposes of tax-

ation, within the territorial jurisdiction of the taxing

power; that is, it must have a situs, as it is called, in the

jurisdiction. Similarly, when it taxes occupations, or

privileges, or the doing of acts, the occupation must be

pursued, or the privilege exercised, or the act done, inside

the jurisdiction of the taxing power. Otherwise, it is not

taxation at all, but is confiscation (1).

§ 173. Real estate and chattels. Tt has always been

admitted that real estate is taxable only in the jurisdic-

tion where it is located. WTiere the tax is upon the

tangible land itself this is perfectly clear, but the rule is

the same even when the right is an intangible one con-

nected with the land, a so-called ''incorporeal heredita-

ment," such as a right of way over the land of another,

or a right to ferry from the shore of a river. Such rights

can be taxed only where the land is to which they

are attached (la). A mortgage on land is an interest in

land taxable where the land is (2).

The same rule applies to tangible personal property,

chattels. If permanently kept in one place they can be

taxed as property there only, although their owner may

live elsewhere. The state where he lives cannot tax them

(3). Where an owner employs the same article of prop-

erty part of the time in the state where he lives and a

part of the time elsewhere, it may be taxed as property

(1) state Tax on Foreigu-held Bonds, 15 Wall. 300. 319.

(la) Louisville & Jeffersonville Ferry Co. v. Kentucky, 188 U. S. 385.

(2) Savings & Loan Society v. Multnomah County, 169 U. S. 421.

(3) D., L. & W. R. R. Co. V. renusylvauia, 198 U. S. 341.



160 COXSTITl'TIONAL LAW.

wLere-lie lives (4). ]5iU where a refrigerator eoiiipauy

domiciled outside of Colorado rau its cars irregularly in

the state according to the demands of business, so that

there was an average of forty-one cars in the state,

though composed of constantly changing cars, it was held

that Colorado could tax the company upon the value of

forty-one cars (5). This average amount of property

received the protection of the state, and so might fairly be

taxed there.

§ 174. Corporate assets. Suppose a corporation, doing

business wholly in Illinois', has issued $1,000,000 worth of

stock, owes $500,000 worth of bonds, and has $750,000

worth of tangible property, real and personal, in the

state. "What is the total property value of this corpora-

tion? Evidently it is not merely the value of its tangible

property, for its stock alone is worth more than this, and

in addition to the stock value it is able to sustain the

value of $500,000 worth of bonds that it has issued. The

value of the corporation as a going concern is fairly in-

dicated by the value of its stock and bonds together, for

if the bonds were i)aid all of the stock would be worth

approximately that much more. It is the various intan-

gible values connected with the corporation that account

for this great difference lx?tween the $750,000 of tangible

property and the $1,500,000 gross value of the corpora-

tion. These intangible values consist of francliises,

contracts, the good-will of an established business, the

business ability of its managers, and like elements ui)on

(4) Now York v. Mlllpr. 202 U. S. 584,

(5) American Refrigerator Co. v. HaU, 174 U. 8. 70.
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which ciro based the expectations of dividends. These

intangibk' values may be taxed by tlie state just like any

other property, and the method of determining them by

adding together the market value of the stock and bonds

of the corporation is valid (6).

§ 175. Corporate assets in several states. Suppose,

however, that the coiporation in question is not doing

business in Illinois alone, but in several states, although

its home office is in Illinois. May these other states also

tax a share of these intangible values of the coriDorate

assets, or are they restricted to such tangible property as

they can find belonging to it within their respective lim-

its? The Adams Express Company had altogether

$16,000,000 worth of corporate assets. About $4,000,000

of these consisted of tangible real and personal prop-

erty. In Ohio it had about $67,000 of property, including

money and credits. About 1-30 of its mileage and busi-

ness was in the state of Ohio. Ohio taxed express com-

panies upon such part of their entire capital stock as

was proportional to their mileage and amount of business

done in Ohio. On this basis the property of the Adams
Company in Ohio was assessed at $533,000. This was

upheld by the United States Supreme Court, which said:

"But where is the situs of this intangible property?

The Adams Express Company has, according to its show-

ing, in round numbers $4,000,000 of tangible property

scattered through different states, and with that tangible

property thus scattered transacts its business. By the

(6) state Railway Tax Cases, 92 U. S. 575.
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busiucss which it trausacts, by coinbinin^^ into a single uso

all these separate pieces and articles of tangil)lo j>roi>erty,

by the contracts, franchises, and privileges which it has

acquireii and possesses, it has created a corporate prop-

erty of the actual value of $16,000,000. Thus, according

to its figures, this intangible property, its franchises,

]>rivileges, etc., is of the value of $12,000,000, and its

tangible property of only $4,000,000. "Where is the situs of

this intangible property? Is it simply where its home

office is, where is found the central directing thought which

controls the workings of the great machine, or in the state

which gave it its corporate franchise ; or is that intangible

property distributed wherever its tangible i)roperty is

located and its work is done I Clearly, as we think, the

latter. Every state within which it is transacting busi-

ness and where it has its property, more or less, may
rightfully say that the $16,000,000 of value which it pos-

sesses springs not merely from the original grant of cor-

I^orate power by the state which incorporated it, or from

the mere ownership of the tangible property, but it springs

from the fact that tliat tangible j)roperty it has combined

with contracts, franchises, and privileges into a single

unit of property, and this state contributes to that aggre-

gate value not merely the separate value of such tangible

property as is within its limits, but its ])roportionate

share of the value of the entire pro])erty" (7).

The same rule of taxation, commonly called the ''unit

rule" has been applied similarly to other kinds of busi-

(7) Adaxna Express Co. v. Ohio, 166 U. S. 185, 223-4.
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ness extending over several states, such as telegraph com-

panies, railroads, and sleeping-car companies. The pro-

portion of intangible values to be localized in any par-

ticular state may be ascertained in any fair manner, which

is usually by taking a part of it proportional to the mile-

age or business done in the taxing state.

The only limits that have thus far been suggested upon

the principle of the "unit rule" are that the value of the

propertyoutside of the state,not directly used by the com-

pany in its general business, like bonds held for invest-

ment, must be deducted ; and that a fair part of dispro-

portionately valuable property held outside of the state,

like great railroad terminals, must be deducted in ascer-

taining the mileage value of the road in states where

there is no property of a corresponding character (8).

§ 176. Debts. Suppose A, living in Vermont, owes

$100 to X living in New York. The contract right to re-

cover this $100 from A is unquestionably valuable prop-

erty, and as such is protected in many ways by the con-

stitutional guarantees respecting property. "Where is

this property located for purposes of taxation? The

property consists of an intangible relation between A and

X, created by law in consequence of their agreement, by

which X is entitled to compel A to pay him $100. It is

difficult to see how this relation can be property where

the debtor lives, for his obligation to pay is quite the re-

verse of being valuable to him, and, for similar reasons,

the obligation does seem to be property where the creditor

(8) Fargo v. Hart, 193 U. S. 490,



WA CONSTITCriOXAL LAW

lives. This comiuou sense view u\' the matter lias Ijeeu

accepted by the courts, aud it is geuerally held that a

debt, pure and simple, is uot taxable as property at the

residence of the debtor (9). On the other hand, generally

speaking, debts are taxable as property at tlie residence

of the creditor (10).

§ 177. Documentary evidence of debts or property.

Suppose, in the case put in the preceding section, that A
had given X a promissory note or acknowledgment as

evidence of the dol)t. and that X had kept this in Con-

necticut, his own residence still being in New York. Could

Connecticut tax this evidence of debt as property at the

full value of the debt? Tn a recent case the United States

Supreme Court denied that this could be done, at least if

the evidence of the debt were a document other than a

bond or a bank-note, and if no business of any character

were transacted in Connecticut with the credits repre-

sented by the documents (11). As regards bonds and

bank-notes they have historically been treated as if they

were themselves property and not merely evidence of it.

Originally, if the owner of a bond (a contract under seal)

lost it he could not recover the debt ; and bank-notes, i)ay-

able to bearer, have always i)assed from hand to hand in

ordinary use as money. Bank-notes will ])robably be re-

garded as taxable only where they ai-e. like taiiirible prop-

erty; and it is perhajis doubt Ful wliat will he jield in re-

(9) state Tax on Forolpm-hoUl BondB. l."") Wall. 300.

(10) Klrfland v. HotcliklsB. 100 U. S. 491.

(11) Buck V. Beach. 206 U. S. 392.
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g ird to b( ads wlieii au actual case arises io the Federal

courts.

Warehouse receipts for goods outside of a state also

may uot be taxed by the state at the full value of the

goods, at least unless only the transfer of the receipt

could transfer the title to the goods. The ordinary ware-

house receipt merely represents the goods for purposes

of trade convenience, and the goods themselves may be

dealt with independently of it (12).

§ 178. Credits employed in business. If intangible

credits are employed by the owner in business outside of

the state where he lives, they acquire a situs for taxation

at the place where they are thus emj^loyed, even though

the documents representing them are most of tlie time

kept elsewhere. A New York insurance company made
loans in Louisiana to its policyholders, upon the security

of their policies. The business was done through a local

agent in Louisiana, and the notes given by the debtors

and the policies held as securities were sent to New York

until they were paid, when they were sent back to be de-

livered to the debtors. The Supreme Court held these

loans were taxable in Louisiana, saying:

''Here the loans were negotiated, the notes signed, the

security taken, the interest collected, and the debts paid

within the state. The notes and securities were in Louisi-

ana whenever the business exigencies required them to be

there. . . . "We are not dealing here merely with a single

credit or a series of separate credits, but with a business.

(12) SeUiger v. Kentucky, 213 U. S. 200.



166 CONSTITUTIONAL LAW

The iusurance company chose to enter into the business of

lending money within the state of Louisiana, and em-

ployed a local agent to conduct that business. It was con-

ducted under the laws of the state. The state undertook

to tax the capital employed in the business precisely as it

taxed the capital of its own citizens in like situation. For

the purpose of arriving at the amount of capital actually

employed, it caused the credits arising out of the business

to be assessed. "We think the state had the power to do

this, and that the foreigner doing business cannot escape

taxation upon his capital by removing temporarily from

the state evidences of credits in the form of notes. Under

such circumstances they have a taxable situs in the state

of their origin" (13).

§ 179. Shares of stock. AVhen a corporation is organ-

ized, the artificial corporate entity thus created is the

legal owner of all the corporate property. The taxation

of this property, tangible and intangible, is governed as

to situs by the same rules as if the owner were an indi-

vidual. The stockholders of the corporation have an in-

terest in it, a step removed from the actual legal owner-

shij> of the corporate property. Their right is to receive

the dividends from the cori)oration, if any are earned by

the corporate management, and to share in what is left

after the jmyment of debts when the corporation is dis-

solved. The interest of the stockholders in the corpora-

tion is sufficiently dilTerent from the corporation's owner-

nliij) of its property, so that each may l)c taxed separately

(13) Metropolitan Insurance Co. v. New Orleans, 205 U. S. 395,

402-3.
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although the same property or business really give value

to both. *'It is well settled by the decisions of this court

that the property of the shareholders in their shares and

the property of the corporation in its capital stock are

distinct property interests, and, where that is the legis-

lative intent clearly expressed, that both may be

taxed" (14).

This interest of the shareholders in a corporation not

only is property, separate from the property of the cor-

poration, but apparently it may be treated as having a

taxable situs not only where the stockholder lives, but

also where the corporation does business. A Michigan

stockholder in a New York corporation may be taxed in

Michigan upon the full value of his New York stock, even

though all of the corporate property and business are out-

side of Michigan (15). On the other hand, shares of

stock may also be treated as having a business situs

where the corporation is located or does business, andmay

be taxed there as the property of non-resident share-

holders (16). Presumably, however, a state where the

stock certificates were merely kept could not tax them,

provided both the owner and the corporation were domi-

ciled elsewhere (17).

§ 180. Franchises. A franchise is a privilege grant-

able by the government at its pleasure, which cannot be

(14) New Orleans v. Houston, 119 U. S. 265. 277.

(15) Bacon v. Tax Commissioners, 126 Mich. 22.

(16) Tappan v. Merchants' National Bank, 19 Wall. 490.

(17) See Matter of Enston. 113 N. Y. p. 181; and Matter of Jame»,

144 N. Y. p. 12.
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exercised without sucli a i^raiit. The right to imrchaso

property against the will of the owner by eminent domain

is an instance. So is the right to become a corporation

and exercise corporate powers. So is liie right to take

tolls for a public highway or I'crry or railroad, or to oc-

cupy public streets with pii)es or conduits or poles, as

for gas, electric wires, and trolley lines.

All franchises have a situs for taxation wlierever they

are exercised. The most striking illustrations of this are

cases of corporate franchises. AVhen a coq^oration is

chartered, it is given a variety of franchises. One of

these is the franchise of corporate capacity—to be a cor-

poration. Others are its franchises to exercise certain

powers. The corporation chartered to run a railroad has

difTerent corporate powers from one chartered to con-

duct a bank, though each has corporate capacity. These

various franchises may be taxed as privileges irrespective

of their property values, in any i)lace where they are

exercised; and thoy may also be taxed as property, at

their fairly ascertained value, either separately, or in

common with all other conx)rate assets. In every state

in which a corporation does business it exercises its

franchise to be a corjioration and its franchises to do its

particular kind of business, and these may be taxed as

property wherever it does business.

"For the transaction of its Imsiness it goes into vari-

ous states, and \vln'n'\('i' it goes as a corporation it car-

ries with it the francliise to lie. P.iil llic fianchise to be

is only one of the franchises of a corporation, Tlic fran-

chise to do is an indcix-ndfiit francliisc, or rather a com-
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bination of franchises, embracing all things which the

corporation is given i)Ower to do, and this power to do is

as much a thing of value and a part of the intangible

property of the corporation as the franchise to be. Fran-

chises to do go wherever the work is done. The Southern

Pacific Kailway Company is a corporation chartered by

the state of Kentucky, yet within the limits of that state it

is said to have no tangible property and no ofBce for the

transaction of business. The vast amount of tangible

property which by lease or otherwdse it holds and oper-

ates, and all the franchises to do which it exercises, exist

and are exercised in the states and territories on the Pa-

cific slope. Do not these intangible properties—these

franchises to do—exercised in connection with the tangi-

ble property which it holds, create a substantive matter

of taxation to be asserted by every state in which that

tangible property is found?" (18). See § 291, below.

The Western Union Telegraph Company, which has a

New York franchise, may be taxed upon a fair share of

the value of this under the "unit rule" by Missouri when

it does business there (19). See § 175.

§ 181. Situs of property for inheritance taxes. A kind

of taxation recently adopted in many states, and of in-

creasing importance, is the so-called inheritance tax—

a

tax upon the right to succeed to property, whether by in-

heritance or by will, upon the death of its owner. Ob-

viously this right can be exercised only when the state has

jurisdiction over the right to succession, and this right,

(18) Adams Express Co. v. Ohio, 166 U. S. 185. 224-5.

(19) Western Union Telegraph Co. v. Missouri, 190 U. S. 412.
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being intangible, presents various nice problems as to

its situs. It will be convenient to divide the discussion of

these into four parts

:

(a) Property in a state o^nied by a resident decedent.

(b) Property out of the state owned by a resident de-

cedent.

(c) Property in the state owned by a non-resident

decedent.

(d) Property out of the state owned by a non-resi-

dent decedent.

§182. Same: Domestic property of resident decedent.

Example: A, a citizen of Illinois dies, leaving land and

chattels in Illinois, and debts due him from Illinois

debtors.

Clearly the descent of all this property upon A's death

is governed solely by the law of Illinois, and, for the

j)riviloge of permitting its descent to A's heirs or persons

named in his will, Illinois may exact a tax. As to this

there is no controversy.

§ 183. Same: Foreign property of resident decedent.

Examjile: A, a citizen of Illinois, dies leaving land and

chattels situated in Ohio, and debts due him from Ohio

debtors. "What succession tax can be collected by Illinois?

As regards land, the .succession has always been con-

trolled by the state where it is located. Illinois cannot

confer or take away anybody's right to succeed to land

in Ohio, and so tiiere is nothing for Illinois to tax (20).

The personal property in Ohio may stand differently.

At common law, each state permitted personal property

(20) Matter of Swift, 137 N. Y. 77.
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within its borders to descend according to tlio law of the

residence of the owner, upon the latter 's death. If this

is still the law of Ohio, then Illinois may tax the recipi-

ents of the personal property in Ohio for exercising in

their favor the privilege permitted to Illinois by Ohio

(21). In such a case both Illinois and Ohio might levy an

inheritance tax; Ohio for permitting the law of Illinois

to govern, and Illinois for permitting particular persons

to succeed to the proj^erty. On the other hand, Ohio may
pass a statute providing specifically how personal prop-

erty in the state shall descend upon the owner's death,

regardless of his domicile. In this case there is nothing

that can be controlled by Illinois, and so Illinois could

levy no inheritance tax.

Similarly, at least until Ohio expressly deals with the

matter differently by statute, Illinois may say who shall

succeed to the Ohio debt owed to A in Illinois; for at

common law this matter also was permitted to be gov-

erned by the law of the decedent's domicile. Stock in a

foreign corporation, owned by a resident of Illinois, is

likewise subject to a succession tax by Illinois upon the

death of the owner (22).

§ 184. Same: Domestic property of non-resident

decedent. Example: A, a citizen of Ohio, dies leaving

land and chattels situated in Illinois, stock in an Illinois

corporation, and debts due him from Illinois debtors.

He also owns stock in an Indiana corporation, and notes

and bonds due him from Indiana debtors. These latter

(21) (See note 20.)

(22) In re Merrlam's Estate, 141 N. Y. 479.

Vol. SII— 13
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stock, notes, and bonds are kept in Illinois, though neither

creditor, debtor, or corporation is in that state. "What

proi)erty is subject to an Illinois succession tax?

As regards the land and chattels in Illinois, Illinois can

of course control the succession to thcni, and so has the

right to tax the succession. Can it tax the succession to

the Illinois debt, it having been previously decided that

a debt is not taxable property where the debtor is! It

has been held that the transfer of the debt can be con-

trolled by Illinois laws, because the transfer can only be

made effective through jurisdiction over the debtor, in

compelling him to pay (23). A creditor of the Ohio

owner of the Illinois debt could have come into the Illinois

courts and compelled the Illinois debtor to pay bis debt

to him in satisfaction of his claim against the Ohio

owner of the Illinois debt. This jurisdiction over the

transfer of the Illinois obligation enables Illinois to tax

its transfer at the death of the owner, although it could

not tax it as property in the state. (See §176, above.)

Illinois may also tax the succession to the stock of Illi-

nois corporations, no matter where the owner lives, nor

where the stock certificates are kept. There is no difTi-

culty here, inasmuch as the stock itself has a taxable

situs in the state, in addition to the control the state can

exercise over its transfer at the domicile of the corpora-

tion (24).

The succeHsion to notes and bonds ke])t in Illinois may

be controlled by Illinois, even though as property they

(23) BlackBtono v. Miller. 188 IT. S. 189.

(24) Matter of UronBon, 150 N. Y. 1.



FUNDAMENTAL RIGHTS 173

would not ho taxable there, in the ahsence of hoth dehtor

and creditor or any business done in Illinois with the

credits thus represented. Illinois has power to control

the transfer of these documents upon the death of the

owner, and may exact a tax for permitting any particular

kind of a transfer (25). It would seem that the same

should be held as to foreign stock certificates kept in

Illinois, but there is one New York decision to the

contrary (26).

§ 185. Same: Foreign property of non-resident dece-

dent. Evidently where none of the property, nor the

owner of the property, nor the transfer of it are within

the jurisdiction there is nothing upon which a state may
impose succession taxes. One doubtful case may be men-

tioned here. Suppose A in Ohio owns bonds of an Illinois

debtor and keeps them in Ohio. The bonds are payable to

bearer and upon the death of A suppose it to be the law of

Ohio that his son gets title to the bonds. It has been held

that this leaves nothing for Illinois to tax, although the

debtor lives in Illinois (27). Inasmuch as the debt must

be collected in Illinois, perhaps Illinois might tax its

transfer, upon the reasoning in Blackstone v. Miller, re-

ferred to above, providing its law was so framed as to

affect the bonds when issued.

Section 2. "What is a Public Pubpose fob Taxation?

§ 186. Discharge of governmental functions. Tlie power

of taxation may be validly used to assist in the discharge

(25) Matter of Whiting, 150 N. Y. 27.

(26) (See note 25.)

(27) Matter of Bronson, 150 N. Y. 1, 5-10.
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ol any govornmontal function, wlictlior t]i(> fnnolLon bo

exercised directly by public officers, or l»y private persons

w lio are jiermitted to make a i)rofit from the discharge of

these functions. Governmental activities connected with

makuiij:, interpreting, and enforcing laws are the com-

monest illustratix)ns of functions discharged directly by

l)nl)lie ofiicers. They include all of the machinery by

which laws are made and enforced, public order kept, and

justice administered. A considerable extension of public

functions beyond these essentials is increasingly notice-

able. Public schools and charitable institutions are

everywhere maintained; parks and public amusements

are increasingly provided; gas, electricity, and water arc

in many })laces furnished directly by the public; drainage

and irrigation works are coming to be likewise main-

tained ; and the public health and safety are increasingly

made the subject of direct i)ublic action. As regards

any activity really benefiting the public, and which may

reasonably })e thought to be more advantageously con-

ducted by the public than by i)rivate enterprise, it is

difTicult to pronounce it not a ]iul)Iic ])UiT)ose. Es]->ocially

is this true of all supervisory, regulative, and adminis-

trative activities. The legitimate scope of these will

constantly expand with the complex needs of society.

At j)resent several functions that are fairly govern-

mental in their nature are gcni-rally permitted to ])o suj)-

jdied by private enterprise, subject to iiulilic regulation.

Of this character are railroads, street railways, telegraph

and telephone, express ser\'ice, and in many i)lace8 the

furnishing of light, heat, and water. An analogous activ-



FUNDAMENTAL KICillTS 175

ity, the transportation of mail, has in this country always

been a government monopoly. Banking and insurance are

activities that in some countries are and in all countries

doubtless could be assumed by the government. All of

these functions may be assisted by public taxation, even

though they are carried on by private persons for profit.

They do not cease to be public functions merely because

the government for the time being thinks private enter-

prise a more advantageous method of conducting them.

Early in our histoiy public aid was not uncommonly given

to railroads, canals, and banks, and such aid has almost

uniformly been upheld (28).

§ 187. Objects not in fact of public benefit. If money

raised by taxation is given to a single individual to be

used by him as he pleases, or for some purpose really not

public, as to build himself a house, this is invalid. Taxes

thus exacted for purely private purposes take property

without due process of law. *'To lay with one hand the

power of the government on the property of a citizen,

and with the other to bestow it upon favored individuals

to aid private enterprises and build up private fortunes,

is none the less a robbery because it is done under the

forms of law and is called taxation" (29).

§ 188. Demoralizing public benefits. Suppose instead

of revenue derived from taxation being paid to a single

private individual or a few such, that it is divided among

a great many ; a sufficient number of persons being thus

(28) Sharpless v. Philadelphia, 21 Pa. 147; Railroad Co. v. Otoe,

16 Wall. C67.

(29) Loaji Association v. Topeka, 20 Wall. 655, 664.
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benefited so that it c'ln fairly l)e regarded ns a ]nil)lio

benefit. Does this make tiie proceeding valid? It may bo

argued that the number of i)ersi)ns benclited can make no

dilTerence, for the benefit to eaeh one is private. Plainly

thi.s is not so, however, in many cases. A city couUl not

validly levy taxes to sn})ply free drinking water for a

single individual; it may readily do so to supply i)ublic

drinking fountains. The only dilTerence here consists in

the number of persons at liberty to use the city's bounty.

Similarly, a city could not supply a private golf course

to one of its citizens, Init it may equip courses in its ])arks.

Even though a cit\ may not give $5 to a single individual

to use as he pleases, why may it not raise by general taK-

ation enough to give everyone $5? A few will of course

contribute mncli more than others in producing this fund,

which all share equally; but the same thing is time of a

public golf course. Those who contribute the most i)rob-

ably never use it at all. And it is surely a public benefit

that everyone should have $5.

The answer seems to be that, owing to the likelihood of

abuse, certain kinds of public benefits are excluded from

the legal definition of a public i)urpose for which money

raised by taxation may be used. Particular jiurposes

which the exjjerience of mankind has found to Ik? ulti-

mately demoralizing or opj)ressive are not valid public

j)urposeH, even though temporarily beneficial to large

numlK'rH of individuals. Therefore the di>lril)Ution per

cajjita or by families of money iaisc(l hy ]iiil»lic laxalion

is unconstitutional (.'>(>). The same was hcl<l in another

(80) Hooper v. Emery, 11 Mo. 375.
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case where the situation appealed much more to public

sympathy. Just after the great Boston fire the Massa-

chusetts legislature authorized the city to issue $20,0(X),-

000 of bonds for money to be loaned to owners of burned

buildings, secured by mortgages on their land, to enable

them to rebuild. This was held invalid, the Massachu-

setts supreme court saying:

**The incidental advantage to the public, or to the state,

which results from the promotion of private interests,

and the prosperity of private enterprises or business, does

not justify their aid by the use of public money raised

by taxation, or for which taxation may become necessary.

It is the essential character of the direct object of the

expenditure which must determine its validity, as justify-

ing a tax, and not the magnitude of the interests to be

affected, nor the degree to which the general advantage to

the community, and thus the public welfare, may be ulti-

mately benefited by their promotion" (31).

§ 189. Supplying needs for which private enterprise is

inadequate. AVhen we come to consider activities that

neither historically nor in the present state of public opin-

ion can be called governmental, by what test can it be de-

termined which may be aided by public taxation! Con-

sider, for instance, a private iron works in Topeka, Kan-

sas, a hotel in ^lilwaukee, Wisconsin, and a steam grist-

mill in a small frontier village. "Which of these industries

may be aided by public taxation?

The iron works is seeking a location, it will employ a

(31) LoweU V. City of Boston, 111 Mass. 454, 461.
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considerable amount of labor, it will ixdd niiu-li to the busi-

ness of the city, it will increase taxable values. Even

under these circumstances it is generally held that such

an enterprise may not be assisted by j)ul)lic taxation (32).

On the other hand public assistance to the grist-mill was

ui»held, grist-mills being re<iuirod by statute to sen'C all

customers according to certain regulations (33). A hotel

is also required by law to serve the public according to

certain regulations, without discrimination, but i)ublic aid

to a hotel was held invalid in "Weeks v. Milwaukee (34).

The principle involved in such cases has been thus dis-

cussed by a New Hampshire judge

:

"AMiat is it that settles the character of a given pur-

pose, in respect to its being public or otherwise? . . .

AVhy is the building of roads to be regarded as a public

service, while many other things equally necessary for the

uj)holding of life, the security of property, the preserva-

tion of learning, morality, and religion, are by coininou

consent regarded as jirivate, and so left to the private

enterprise of the citizens? The answer to this ([ucstion,

surely, is not to be found in any abstract })rincii)le of law.

It is essentially a conclusion of fact and public i)olicy,

the result of an infjuiry into the individual necessities of

every member of the comnmnity (which in the aggregate

hIjow tiie character and urgency of the ])ul»lic need), and

the likelihood that those necessities will he sui)plied with-

out interference fi'oni tiie state. . . . Should it bo

(32) Loan ABuorlatlon v. Topcka, 20 Wall. C55.

(33) nurllriKton t. Dfaalcy. »« U. S. 310.

(34) 10 WlB V42.
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found by experience that no person in the state would,

voluntarily and unaided, establish and carry on any given

trade or calling, necessary, and universally admitted to

be necessary, for the upholding of life, the preservation

of health, the maintenance of decency, order and civiliza-

tion among people, would not the carrj^ing on of such

necessary trade or calling thereupon become a public

purpose, for which the legislature might lawfully impose

a taxi

** Experience shows that highways would not be built,

or, if built, would not be located in the right places with

reference to convenient transit between distant points,

nor kept in suitable repair, but for the control assumed

over the whole matter by the state; and so the state

interferes, and establishes a system, and imposes an

enormous burden upon the people in the shape of taxes,

compelling them to supply themselves with what they

certainly need, but need no more than they need shoes

or bread—and nobody ever complained that the inter-

ference was unauthorized, or the puq^ose other than a

public one" (35).

Private capital will readily supply the iron works in

Topeka, or a hotel in Milwaukee if there is any public

need for these. The same may not be said, perhaps, of

a steam grist-mill in a small isolated place. It could not

be said, perhaps, of a hotel located in some place where

there was but a small though very necessary amount of

travel, such as carrying the mail overland to jiarts of

(35) Perry v. Keene, 56 New Hampshire 514, 532, 533.
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Alaska. I'udor this view of the matter what is a i)roper

piirj>oso for taxation changes with economic and social

conditions.

§ 190. Influence of historical considerations. As in

most governmental matters, history and exj)erience have

more weight than logic in determining the limits of legit-

imate public purposes. "It may not be easy to draw the

line in all cases so as to decide what is a public purix)se

and what is not. . . . And in deciding whether, in

the given case, the object for which the taxes are as-

sessed falls upon the one side or the other of this line,

they must be governed mainly by the course and usage

of the government, the objects for which taxes have been

customarily and by long course of legislation levied,

what objects or purposes have been considered necessary

to the support and for the pro])er use of the government,

whether state or municii)al. AVhatever lawfully pertains

to this, and is sanctioned by time and the acquiescence

of the people, may well be held to be of public use, and

proper for the maintenance of good government, though

this may not be the only criterion of rightful

taxation" CMV).

i 191. Tax exemptions. It may be urged with much

force that the exemption of ('crtniii jtroixTty from taxa-

tion is ('<|ui\alt'nt to assisting it ]>y luiMic la\;ition to

this extent, as other property must i)ay somewhat more

in conse(iuence. A\'here the property exempted is that of

a class, ratlier than of an individual, tlie ([uestion really

becomes one of proper classification for iiun)oses of

(3(5) I-oMii .AsHorlatlLii v. TopckM. '20 Wall. ('>r*r>. CiM, CC..''..
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taxation, rather than one as to a public purix>se. Tlie

two run into each other, however, as where a constitu-

tion forbids state aid to any church or religious sect.

The payment of money derived from taxation to a church

is certainly invalid under this provision, but tax exemp-

tions of the property of churches and religious bodies are

almost ever}^iere upheld, probably because historically

these exemptions have generally been made.

Where the tax exemption is granted in an individual

case, because of the public benefit supposed to be derived

from the establishment of a new industry, the decisions

are conflicting. The Mississippi constitution expressly

permits it, and the United States Supreme Court appar-

ently denies that the Fourteenth Amendment prohibits

this (37). A practical distinction between granting

monetary aid and giving a tax exemption is that the

latter is closely limited in amount and so not susceptible

of great abuse.

Any indirect benefits to private business from the op-

eration of tax laws, as by a protective tariff for instance,

are valid under other governmental powers, like that

to regulate foreign commerce.

§ 192. Discharging moral obligations of government.

In the absence of express constitutional restrictions, a

government may use its revenue from taxation to dis-

charge not only obligations that would be legally enforce-

able between individuals but also moral obligations. If

(37) Held Invalid, Brewer Brick Co. v. Brewer, 62 Me. 62; and

valid In Franklin Needle Company v. Franklin, 65 N. H. 177. See

Mississippi Const of 1890, §§182, 192; and Florida Central Ry. Co. v,

Reynolds, 183 U. S. p. 476.
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public 1>oik1s are invalid Ihrough soiue inl'orniality, the

legislature may validate tlieni (.'^8). Claims l)arred by

the statute of liinitations may still be paid. r«'rliai»s the

strongest case iijion moral obligations arose out of the

Federal sugar bounty of 1800. Congress provided a

bounty to sugar growers in lieu of a protective tarifT,

and when the bounty was repealed it was provided that

bounties already earned should be paid. The payment

was attacked as an unconstitutional grant to a private

business. The court held that whether the original sugar

bounty law was unconstitutional or not, Congress owed

a moral obligation to persons who in good faith had re-

lied upon it, and might discharge this by the subsequent

law. The court said

:

''These parties cannot be held bound, upon the ques-

tion of equitable or moral consideration, to know what no

one else actually knew, and what no one could know j)rior

to the determination, by some judicial tribunal, that the

law was unconstitutional. . . . "We are of the opin-

ion that i)arties, situated as were the ])laintifFs in this

case, acquired claims upon the government of an e(iuit-

able, moral, or honorary nature. . . . Tender the

provisions of the Constitution Congress has j tower to

lay and collect taxes, etc., to pay the de])ts of the United

States. . . . The term 'debts' includes those debts

or claiiiis which rest ujton a merely (Miuital)le or honor-

ary obligation, and wliicli would not be recoverable in a

court of law if existing against an individual" (3U).

(38) New OrloanH v. ("lurk. 'J'> V. S. CM.

(39) rnUod SUtfs v. Realty Co., 1C3 I'. S. 127, 438-40.



FUNDAMENTAL RIGHTS 183

§ 193. Pensions. The gi'oimd of moral ol>ligation is

sufticieiit to support pensions granted after tlie event to

persons who have rendered conspicuous public services

or to i)ersons who have rendered services of unusual

hazard, even though in humble positions. Soldiers, sail-

ors, firemen, and policemen are common instances of the

latter. Such jxjnsions may be paid not merely to the

person rendering the service, but to his family and other

dependents (-10). Of course an agreement may be made

with any public officers for future pensions as part of

the compensation for present services.

§ 194. Public charity. The relief of actual paupers is

of course a valid governmental function, and the tempo-

rary relief of persons suffering from sudden calamity

seems of the same general character. Both are designed

to remove pressing needs not likely to be directly pro-

vided for by private means. A state appropriation has

been upheld for expenditures made in burying the dead,

caring for the injured, and cleaning up debris after a

cyclone (41). An appropriation was upheld in North

Dakota to purchase grain for a considerable number of

farmers whose credit had been exhausted by a succession

of bad crops, farming being the principal industry in

that state (42).

(40) United States v. Ilnll. OS T'. S. 343; Oiiini<ni of Justices, 175

Mnss, r>00. See Opinion of Justices, 1!X) Mass. (111.

(41) State V. Davidson. 114 Wis. r)03.

(42) Xortli Dakota v. Nelson County, 1 X. D. 88; contrary, State

V. Osawkee. 14 Kan. 418.
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Section 3. rL/VSsincation of Objects for Taxation.

§ 195. In general. As was obsen^ed in § 171, above,

the constitutional piarantcos of (.luc process and C([iiality

reiiuiro in rcij:ard to taxation that it sliall not be arbitrar-

ily discriminatory, nor disproportionate, nor confisca-

tory, as respects standards proper to be observed in any

particular case. Broadly speaking, the problem here,

except in the case of wholesale confiscation under the

guise of taxation, is one of classification. The objection

that a tax is discriminatory, or disjiroportionate is really

leveled at the classification cmi)loyed, either witli respect

to the territory within which the tax is laid, the objects

upon which it falls, or the method in which its amount

is ascertained.

§ 196. Generad municipal taxation. **It is for the state

to determine its political subdivisions, the number and

size of its municipal corporations and their territorial

extent. These are matters of a local nature, in which the

nation, as a whole, is not interested, and in which, by the

very nature of things, the determination of the state

authorities should be accepted as authoritative and con-

trolling" (43). If there are no local constitutional pro-

visions upon the matter, a state is not obliged to create

any jtolitlcal or municijial sulidivisions at all, but may

govern itself altogether as a single political uiiil. Tn

this ease, it eould doubtless levy taxes upon projjcrty in

the state generally, and spend the money for needed

improvements in any ])arts of the state the government

(43) Forsyth v. Hammond. 166 U. S., 506, 518.
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chose. State-wide taxation could be used to raise the

money and build a bridge or pave a street in a single

city. The extraordinary inconvenience of such a system

makes it extremely unlikely that any state will ever adopt

it. The operation of the principle involved, however,

may be seen in cases where the boundaries of municipal

corporations have been enlarged and general taxes levied

over its entire extent to furnish the money for public

improvements located within the municipality but so far

distant from some of the property taxed as to be of no

benefit to it whatever. For instance, Pennsylvania an-

nexed to the city of Pittsburg a township containing a

large amount of farm land, as yet usable for agricultural

purposes only. The land was not laid off into lots, nor

w^-e any streets run through it, nor was it supplied

by the municipality with water or gas. This fann land

was subject to the same general taxation as the rest of

the city of Pittsburg, the tax being used, among other

puri^oses, to supply water and gas and maintain streets

in the more thickly settled parts of the city. This pro-

cedure was upheld by the Supreme Court (44).

§ 197. Municipal taxing district may be created for

special purpose. The general principle is that taxation

over the entire territory of any municipal subdivision

is valid, even though the proceeds be applied to improve-

ments in the subdivision that leave many persons and

much property unbenefited. It is not necessary that the

municipal subdivision throughout which the tax is levied

should be one existing for general governmental pur-

(44) Kelly v. Pittsburg, 104 U. S., 78.



186 CONSTITUTIONAL LAW

IX)ses, like a city, to^^^l, or county. It may be created

solely for the i)Uii)ose of raising money for some specific

improvement, and its boundaries may be determined by

a commission appointed by the legislature, as well as by

the legislature itself. In California a law authorized the

creation of irrigation districts by commissioners who

were authorized to include within the boundaries of a

district all lands which in their natural state would be

benefited by irrigation and susceptible of it by one sys-

tem, regardless of the fact that the proposed system

would be useless to city buildings or land already sufii-

ciently irrigated within the district. All property in the

district was to be taxed equally according to its value,

and regardless of the benefit to it from the irrigation

works. Persons owning city property and lands already

irrigated which would not be actually benefited by the

proposed system objected, but the law was upheld. The

court said:

**The legislature thus in substance provides for the

creation not alone of a public corporation, but of a taxing

district whose boundaries are fixed, not by the legisla-

ture, but, after a hearing, by the board of supervisors,

subject to the final ajijiroval by the people in an election

called for that i)uri)ose. It has been held in this court

that the legislature has power to fix such a district for

itself without any hearing as to benefits, for the purpose

of assessing upon tli«' lands within the district the cost

of a local, public improvement " (45).

^ 198. Illustrations. Limits of doctrine. Nor is it

(46) Fall Drook Irrigation District v. Bradley. 164 U. S.. 117. 174.
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an objection that the public improvement, for the crea-

tion of which a taxing district has been established, will

also benefit persons and property outside of the taxing

district. For instance, the state may create a taxing

district out of a single village for building a state nor-

mal school there, to which students will come from all

parts of the state ; or such a district may be created out

of a certain part of a city for grading a street and mov-

ing a railroad therein (46). The only limit suggested

upon this doctrine is in such gross cases as were put by

the court:

*'For instance, if the general expenses of the govern-

ment of the state, or of one of its municipal divisions,

should be levied upon the property of an individual or

set of individuals, or perhaps upon a particular district.

Cases of this description might be imagined in which an

act would fall within the express prohibitions of the con-

stitution. But to raise the constitutional question would

require an extreme case, where . . . one district

should be confessedly and arbitrarily required to pay for

benefits conferred upon others who bore no proportion

of the burden. No such question arises where a tax is

imposed upon a particular locality to aid in a public pur-

pose which the legislature may reasonably regard as a

benefit to that locality as well as to the state at

large" (47).

Of course it is not necessary that the improvement for

(46) Gordon v. Cornes, 47 N. Y.. COS; Litchfield v. Vernon, 41 N. Y.,

123.

(47) Gordon v. Cornes, 47 N. Y., 608, 612.
Vol. XII— 14
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whicli a district is taxed be located witliin tlie district,

j)rovided that the district obtains a reasonable amount

of benefit from it. A state may by taxation build a rail-

road to it ('\-cii throuirh anotlier state; but taxation of

one district for improvements located in and substan-

tially beneficial only to another district would be

invalid (48).

§ 199. Theory of local assessments. If the legislature

Las not created or authoriztnl the creation of some spe-

cial municii^al subdivision or taxing district, which can

be treated as a unit for fiscal purposes irrespective of

benefits to the persons or property taxed; nevertheless,

taxes may be levied upon a part of the property included

in any existing municipality u\)oii the principle of ** local

assessments." These go upon the ground that proi>erty

specially benefited by a public improvement may fairly

be required to pay the amount of this special benefit, in

addition to the general tax which it i)ays in common with

all other similar property in the municipality. A New
Jersey opinion uix)n this point has been quoted with ap-

proval by the Sui)reme Court

:

"But while it is thus clear that the burden of a par-

ticular tax may be placed on any jiolitical district to

whose benefit such tax is to enure, it seems to me it is

Cfiually clear that, when sncji burden is sought to be im-

poscfl on i>arti('iilar lands, not in themselves constitut-

ing a jtolitical subdivision of the state, we at once a|)-

proaeh the line which is tlie honndaiy Ix'tween ads of

(48) Walker v. Cincinnati. 21 Ohio II; Farrla v. Vannlcr, C Dakota,

186.
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taxation and acts of confiscation. ... If a statute

should direct a certain street in a city to be paved, and

the expense of such paving to be assessed on the houses

standing at the four corners of such street, this would

not be an act of taxation, and it is presumed that no one

would assert it to be such. If this cannot be maintained,

then it follows that it is conceded that the legislative

power in questiton is not completely arbitrar}^ It has

its limits ; and the only inquiry is, where that limit is to

be placed

**In our judgment, the exaction from the owner of

private property of the cost of a public improvement in

substantial excess of the special benefits accruing to him

is, to the extent of such excess, a taking, under the guise

of taxation, of private property for public use without

compensation. We say 'substantial excess' because ex-

act equality of taxation is not always attainable, and for

that reason the excess of cost over special benefits, unless

it be of a material character, ought not to be regarded

by a court of equity when its aid is invoked to restrain

the enforcement of a special assessment" (49).

Where therefore the cost of oi:>€ning a new street was

assessed upon the abutting owners, without inquiry as

to the amount of their benefits therefrom, the assess-

ment was held invalid.

§200. Same: Exceptions and qualifications. Al-

though a local or special assessment may not exceed the

amount of the benefits, yet it is probably prima facie

valid when levied by the ''front-foot rule," provided it

(49) Norwood v. Baker, 172 U. S.. 269, 282-83, 278-79.
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is rcasonalily clear tliat onliimrily tlio tax docs not ex-

ceed beuefits under tliis rule For instance, the cost of a

curbing, a i>avement, or a lirauch sewer usually benefits

abutting itroj>erty alx>ut in i)roportion to its frontage;

and so a law imposing a local assessment according to

this rule is i)rinia facie valid, even though it does not

make a special inquiry as to particular benefits in the

case of each lot. If any particular lot is, under this rule,

benefited substantially less than it is taxed, it may ob-

tain relief; but the tax law as a whole is valid (50).

It is not a valid objection to a local assessment that

considerable property actually benefited is not taxed;

provided that the i)roperty taxed is benefited by the

amount of the tax (51). Persons on adjoining streets are

often benefited by improvements on one street, but they

need not l>e required to contribute to these inq^rovements.

Probably a very gross or unusual discrimination would

be invalid, as, for instance, if the people of only one side

of a street were taxed for the entire pavement. They

might be l^enefited as iiuK-h as it cost, but tlic i»eople on

the other side of the street are so exactly in the same

situation that their exemption is ])urely arbitrary.

It is generally held tliat an abutliiiij: owner may l>e

made to bear the entire expense of a sidewalk in front

of his premises regardless of benefits, "A sidewalk has,

always in the laws and usages of this stair, been re-

garded as an appendage to, and a jiart of, the premises

(.V>) .Norwood V. lUxUi-r. 172 T, S.. 1m;<i. L7tt: Fn-ndi v. narl.rr As-

phnlt Co., isi r. S.. .TJl.

(01) State V. I'nltt'rHoiv UV .\. .1 J... c.ir..
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to which it is attached, and is so essential to the bene-

ficial use of such premises, that its improvement may

well be regarded as a burden belonging to the ownership

oi" [hv laud, and tlic order or requisition for such im-

provement as a police regulation. On this ground I con-

ceive it to be quite legitimate to direct it to be put in

order at the sole exiiense of the owner of the proiDorty to

which it is subservient and indispensable" (52). Like-

wise, in most states he may be required to bear the ex-

pense of keeping his sidewalk clean, irrespective of bene-

fits to him.

§ 201. Different kinds of taxes. Taxation, being de-

signed to raise a revenue for the purposes of government,

has at various times been exercised upon the most di-

verse classes of objects. Some of the commonest kinds

have been: an ad valorem property tax, as one of 2% on

the value of all or certain kinds of property; an excise

tax on property, as one of $2 on each automobile, re-

gardless of value ; a license tax, either of a fixed amount

on certain occupations, like the ordinary license taxes,

or a tax graded according to receipts or profits ; an in-

come tax; privilege taxes levied either at a fixed or

graded rate upon the exercise of certain privileges, such

as franchises, suffrage, and the inheritance of property;

taxes on persons, as a capitation tax ; taxes on acts, such

as drawing a check, or making a deed, or giving a re-

ceipt; and taxes upon documents and various steps in

business or legal procoodii\c:s.

§ 202. Legislative discretion in selecting objects of

(52) state v. Newark, 37 N. J. L., p. 423.
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taxation. A very wide discretion is possessed by legis-

lative Ixxlies in detenniniug the oljjects of taxation, both

of property and of business. Within what limits this

l)ower extends may be seen from the quotations which

follow:

"A tax may be imjwsed only upon certain callings

and trades, for, when the state exerts its power to tax,

it is not bound to tax all i)ursuits or all proi)erty that

may be legitimately taxed for governmental purposes.

It would be an intolerable burden if a state could not tax

any i)roi)erty or calling unless, at the same time, it taxed

all property or all callings (53).

"The provision in the Fourteenth Amendment, that

no state shall deny to any person within its jurisdiction

the equal protection of the laws, was not intended to

prevent a state from adjusting its system of taxation in

all proper and reasonable ways. It may, if it chooses,

exempt certain classes of property from any taxation

at all, such as churches, libraries, and the property of

charitable institutions. It may impose different specific

taxes uix)n different trades and jirofessions, and may

vary the rates of excise upon various ])ro(ln(*ts; it may

tax real estate and i)ersonal proi)erty in a dilTerciit man-

ner; it may tax visible i)roi)erty only, and not tax securi-

ties for payment of money; it may allow tlcilucti(jiis for

indebtedness, or not allow lliciii.

"All such regulations, and those of like character, so

long as they i)roceed within reasonable limits and general

usage, are within tlie <liscreti<>n of the state legislature,

(63) Connolly v. Union Sewer Pipe Co., 184 U. S., 540, 562.
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or the people of the state in framing their constitution.

But clear and hostile discriminations against jjarticular

persons and classes, especially such as are of an unusual

character, unknown to the practice of our governments,

might be obnoxious to the constitutional prohibi-

tion" (54).

*'The power of the legislature over the subject of taxa-

tion, except as limited by constitutional restrictions, is

unbounded. It is for that body, in the exercise of its

discretion, to select the objects of taxation. It may im-

pose all the taxes upon lands, or all upon personal prop-

erty, or all upon houses or upon incomes. It may raisci

revenue by capitation taxes, by special taxes upon car-

riages, horses, servants, dogs, franchises, and upon every

species of property and upon all kinds of business atd

trades" (55).

''While a tax upon a particular house, or horse, or the

houses or horses of a particular man, or on the bale

thereof, would obviously invade a constitutional right

;

still a tax upon all houses, leaving barns and business

buildings untaxed, or upon all horses or the sale thereof,

leaving sheep and cows untaxed, however unwise, would

be within the power of the legislature. This is true of a

tax on all houses with 'more than one chimney,' or 'with

more than one hearthstone,' or on all race-horses" (56).

§203. Same: Limitations. " ^Miile the legislature has

wide latitude in classification, its power in that regard is

(54) Bell'8 Gap Railroad Co. v. Pennsylvania, 134 U. S., 232.

(55) Matter of McPherson. 104 N. Y., 306, 316-17.

(56) People v. Reardon, 184 N. Y., 431, 445.
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not without limitation, for the ehissificatiou must have

some basis, reasonable or unreasonable, other than mere

accident, whim or caprice. There must be some support

of taste, policy, dilTcrence of situation or the like, some

reason for it even if it is a poor one. AVhile the state can

tax some occupations and omit others, can it tax only

such members of a calling as have blue eyes or black

hair? AVe have said that it could tax horses and leave

sheep untaxed, but it does not follow that it could tax

white horses and omit all others, or tax the sale of certifi-

cates printed on white paper and not those on yellow or

brown. While one class may be made of horses and an-

other of sheep, or even a class made of race-horses, ow-

ing to the use made of them, without a shock to common

sense, a classification limited to white horses would be

so arbitrary as to amount to tyranny, because there

would be no semblance of reason for it. A classification

of dealers in cigarettes into those selling at wholesale

without the state and those selling at retail within the

state was sustained on the ground thai the two occupa-

tions are distinct, but could dealers in any connnodity be

classified according to age, size, or complexion? A classi-

fic*ition of sales into those made in an exchange and

those made elsewhere was sustained in another case, but

could exchanges be so classified as to tax only such sales

ns are made in those carried on in iirick buildings? . . .

A similar fate met an act of another stat(\ which pro-

vidcnl tliat a certain tax should be imposed only upon

those taxa}>l« inhabitants of a school district who had

not paid a tax assessment in the year 1^*71. Even if a
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tax on faiTTis according to acreage might be susUuried,

it is obvious that a tax on farms according to the num-

ber of fields into which they are divided would not be

valid. Such classification would not treat nil in the same

class alike, and would impose a heavier burden ui)on one

farm than upon another of the same size, situation, and

value" (57).

§ 204. Same: Illustrations. Louisiana imposed a tax

upon persons carrying on the business of refining sugar

and molasses, but excepted from the tax planters and

farmers grinding and refining their own sugar and mo-

lasses. The United States Supreme Court held the class-

ification valid, saying that the discrimination was

founded upon a reasonable distinction in principle. Gov-

ernments frequently exempt producers from taxation of

the methods employed to put their products upon the

market, and, refined sugar being the natural product of

the cane, the steps taken to perfect such a product were

incidental to the original growth or production (58).

The greater freedom accorded the legislature in classi-

fying for taxation, as compared with classifying for reg-

ulation, is seen by comparing the above case with an-

other, in which an Illinois statute was held invalid which

forbade all combinations in restraint of trade except

those between producers of agricultural commodities and

raisers of live stock. Tliis discrimination in favor of pro-

ducers as a matter of regulation was held to rest upon

(57) People v. Mensching, 1S7 N. Y., 8, 18, 19.

(58) American Sugar Co. v. Louisiana, 179 U. S., 89, 92.
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DO reasonable basis, despite the previous case hokling it a

valid (liscriinination for i)iirposes of taiaiion (5*J).

"A tax of two ecuts on every check, regardless of the

amount for which it was drawn, and of five cents on a

written contract, whether it covered a transaction in-

volving hundreds or thousands, may Ix? referred to as

examples of what has been done without serious question

in the imjwsition of excise taxes. xV poll tax does not

depend upon the income or earning capacity of the per-

sons subjected to it. A tax on carriages, guns, and

watches does not rest on the value of the subjects taxed.

They are counted, not appraised. . . . The same is

true of an excise tax on legal process, domestic animals,

vocations, and the like, of which there have been many

instances during the history of the nation and the dif-

ferent states" (GO).

^ 205. Progressive taxation. Property taxes in this

country, when levied according to the value of the })rop-

erty taxed, have usually been levied at the same rate

(disregarding certain small exemptions), irresix?ctive of

the amount of proi>erty owned by a single owner. Econ-

omists have frequently urged that a tax whose rate in-

creased with the amount of i)roperty held by a single

owner would be a just one, bccaiiso a large estate can

afford to pay a heavier percentage tax than can a smaller

one. It is doubtful whether this jiriiiciple, for the present

at least, would be approved as constitutional. Tn at least

(59) Connolly v. T'nlon Sower Tipo Co., 184 U. S.. 540.

(60) People v. Rcardoii. 181 N. Y., 431.
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one case this has Ix'en intimated (Gl). Probably the

same would be held regaidiug very large exemptions

from a general pro})erty tax. A progressive income tax

might suffer the same fate, though this is more doubtful.

The field where progressive taxation has been most fre-

quently applied and upheld is that of inheritance taxes.

A differing rate of taxation here has been upheld as

between lineal descendants, collateral relatives, and per-

sons unrelated to the decedent; as between legacies of

different amounts ; and even life estates have been taxed

at a different rate according to the relation to the dece-

dent of the person who takes the remainder. Exemp-

tions as high as $20,000 have been held valid (G2).

Whether the rat*", may constitutionally be increased with

the size of the 3ntire estate, instead of according to the

size of the legacy given, has not yet been decided by the

Federal courts. It has been admitted to be open to

question there, and some state courts have decided this

method of progression unconstitutional (63). Consider-

ing that the inheritance tax may be viewed either as a tax

upon the power to transmit proi>erty or to receive it,

it would seem that a progressive rate upon the former,

measured by the entire value of the estate, would be as

valid as a progressive rate upon the latter, measured

by the amount of each individual legacy.

§ 206. Confiscatory taxation. It has often been said

(01) Magoun v. Illinois Trust & Savinps T.aiik, 170 V. s., p. ;;iiL'.

(G2) Magoun v. Illinois T. & S. Banli. 17(t V. S.. 2s3 ; Billiivu-s v.

Illinois, 1S8 r. S.. 97.

(03) Knowlton v. Moore, 178 U. S., 41, 77; Black v. State. 113 Wis.,

205.
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that "the power to tax is the power to destroy." Doubt-

less wherever j^roperty may be taken outright by the

government witliout compensation, or where an occupa-

tion may ]>o i)rohibitecl for the public good, the power

of taxation may Ik? resorted to to accomplish the same

results. All of the cases where confiscatory taxation

have lK?en u]iheld are of this character. AVhere the right

of confiscation or of prohibition does not exist upon

other grounds, it is believed that taxation may not be

used indirectly to accomplish such results (64).

(64) McCray v. United States. 195 U. S., 27, 64; Mlnot v. Wlnthrop,

162 Mass., 113, 117.



CHAPTER X.

DUE PROCESS AND EQUAL PROTECTION OF LAW:

EMINENT DOMAIN.

§ 207. Power of eminent domain and guarantees re-

specting it. The right of a government to take or destroy

private property for the public welfare has been uni-

versally recognized as one of the inherent powers of sov-

ereignty, and has been exercised by governments from

time immemorial. This power has been commonly

known as that of "eminent domain" from the Latin

name (eminens dominium) given it by a writer, Grotius,

in the seventeenth century. Writers uix)n the subject

have recognized that the government owed a moral obli-

gation to make compensation for property taken under

this power, and civilized governments in modern times

have ordinaril^^ made legal provision for this. The Fed-

eral Constitution and most of the state constitutions

contain express provisions making this moral obligation

legally binding upon their respective governments. The

language of the Federal Constitution is typical of all

of these—*'Nor shall private proi-)erty be taken for pu]>

lie use without just compensation" (1).

This clause, however, is a prohibition upon the Federal

government only, and there is no corresponding clause

(1) Amend. V.

199
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in tlic Constitution oxjircssly Torbidiling tlio states to

take jirivate proj)erty without coini)ensation. AVlieu the

Fourteenth Amendment was adopted it for])ade the states

to "take j^roperty witliont (hie jiroccss o\' law." In

1806 the United States Supreme Court decided that the

taking by a state of private property for the private use

of anotlier was not due process of law, and hence for-

bidden by the Fourteenth Amendment {-).

The next year it was held that it was also not due

process of law to take private property for public use

without just compensation. "Due process of law as ap-

plied to judicial proceedings instituted for the taking of

private property for public use means, therefore, such

process as recognizes the right of the owner to be com-

pensated if his jiroperty be wrested from him and trans-

ferred to the public. The mere fonn of the proceeding

instituted against the owner, even if he be admitted to

defend, cannot convert the process used into due process

of law, if the necessary result be to deprive him of his

pro|>erty without compensation" (3). By this interpre-

tation of the Fourteenth Amendment all of the states, as

well as the United States, become legally obliged by the

Constitution to make compensation for private property

taken for public use.

^ 208. Various interferences with property dis-

tinguished from eminent domain. In a iuhhIkt of in-

stances ])roperty may l)e renderecj valueless, destroyed,

or even taken for governmental use without tliis action

(2) MlHHoiirl Parlflc Railway Co. v. Noliraaka. 161 U. S.. 403.

(3) C. IJ & a Railway v. Chicago. 1C6 U. S.. 226, 236-37.
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being considered an exercise of the ix)wer of eminent

domain, for which compensation must be made. The

use of property may be so regulated as to make it of

Uttle value to its owner, as where the owner of a brewery

is forbidden to manufacture beer by a state prohibition

law. The keeping of some kinds of property, like fire

works, may be absolutely forbidden ; diseased cattle may

be destroyed against the will of the owner; property

may be destroyed to prevent the spread of a conflagra-

tion; and property upon the scene of active hostilities

may be seized and used by militar^^ officers. In none of

these cases is compensation required, the first three be-

ing justified under the regulative powers of the state,

the fourth under the right to preserve other property

of much greater value in the face of a pressing danger;

and the last under the war power.

§ 209. What is a public use? The power of eminent

domain can be exercised only in taking property for pub-

lic use. To take property from A and give it to B for

private purposes is mere confiscation, and a taking of

property without due process of law. This is illustrated

by a Nebraska case, where the state vainly attempted to

compel a railroad company to permit private persons

to erect private grain elevators upon its right of way (4).

Perhaps the leading case upon the question of what

constitutes a public use for the purpose of eminent do-

main is Talbot v. Hudson. A Massachusetts statute had

previously authorized riparian owners having good mill

sites to erect dams for the purpose of providing water

(4) Missouri Paciflc Railroad Co. v. Nebraska, 164 U. S., 403.
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})Owor, ami it authorized the neeessary flooding of adja-

cent lands in consequence, upon niakinji: compensation

for such damage. Under this statute a large (him and

valuable mill buildings had been erected upon the Con-

cord river and hundreds of acres of low-lying meadow

land had been flooded. AMien this statute was enacted

the creation of water power was of more public utility

in the state than was the preservation of these low lands.

I^ater, with the increase of population, the use of these

lands became relatively more valuable than the water

power, and another statute required the taking down of

the dam upon payment of com|>ensation for the ensuing

loss to the mill owner. Tlie legislation was upheld, the

court saying:

"In many cases, there can be no difficulty in determin-

ing whether an appropriation of property is for a i)ublic

or private use. . . . But there are intermediate cases

where jjublic and private interests are blended together,

in which it becomes more difficult to decide within which

of tljc two classes they may be properly said to fall.

There is no fixed rule or standard by which such cases

can be tried and determined. Each must necessarily de-

pend upon its own peculiar circumstances. In the pres-

ent case there can be no doubt that every owner of

meadow land bordering on these rivers will be directly

benefited to a greater or less extent by the reduction of

the lieight of the jjlaintiff's dam. The act is, therefore,

in a ('(Ttain sense U>v a i»iivate use, and enures directly

lo tin* iiidivifltial advantage of such owners. l>iit this is

by no means a decisive test of its v.'ilidity. Many enter-
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prises of the liigliest public utility are productive of

great and immediate benefits to individuals. . . .

The act would stand on a different ground, if it appeared

that only a very few individuals or a small adjacent ter-

ritory were to be benefited by the taking of private prop-

erty. But such is not the case here. . . .

*'It has never been deemed essential that the entire

community or any considerable portion of it should di-

rectly enjoy or participate in an improvement or enter-

prise, in order to constitute a public use, within the true

meaning of these words as used in the constitution. Such

an interpretation would greatly narrow and cripple the

authority of the legislature, so as to deprive it of the

power of exerting a material and beneficial influence on

the welfare and prosperity of the state. In a broad and

comprehensive view, such as has been heretofore taken of

the construction of this clause of the declaration of

rights, everything which tends to enlarge the resources,

increase the industrial energies, and promote the pro-

ductive power of any considerable number of the inhab-

itants of a section of the state, or which leads to the

growth of towns and the creation of new sources for the

employment of private capital and labor, indirectly con-

ributes to the general welfare and to the prosperity of

the whole community" (5).

§ 210. Same: Illustrations. In the arid parts of the

United States individual land owners may be authorized

to exercise the power of eminent domain in securing a

right of way for ditches across the lands of their neigh-

(5) Talbot V. Hudson. 16 Gray (Mass.), 417, 423, 425.
Vol. XII— 15
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bors, where tliis ia necessary to enable them to irrigate

their fields. In parts of the country where no such neces-

sity exists, such a statute would dou]>tless not be valid

(6). Similarly, a statute may authorize the condemna-

tion of land in an arid district by a water company for

reservoirs and ditches used by it in supplying water for

irrigation in the neighborhood (7).

Those public purposes for which public money may
be raised by taxation will equally pennit the exercise of

the power of eminent domain. Among these may be

mentioned **the erection of memorial halls, monuments,

statues, gates or archways, celebrations, the publication

of town histories, j^arks, roads leading to points of fine

natural scenery, decorations upon public buildings, or

other public ornaments or embellishments, designed

merely to promote the general welfare either by pro-

viding for fresh air or recreation, or by educating the

public taste, or by inspiring sentiments of patriotism or

of respect for the memory of worthy individuals" (8).

The power of eminent domain may be given to any enter-

prise that discharges public functions, like railway, canal,

telegraf)li and telephone, water, gas, or electric com-

panies; perhaps subject to the proviso that tlie jirojxT

discharge of its public duties n^juircs the ownership of

property so loonted that it might not be readily l>ought

by private agreement. A hotel, for instance, must serve

tlie public, but ordinarily could not l^e given the power

(fl) rinrk V. NnHh. ii»s r. s.. nni.

(7) Fnll Rro«)k Irrl;:;itl<.ii DlHtrl-t v. Ur.ull.-y. KM V. S., 112.

(8) Klnginnn v. Hrt.cktoii. IM Miihh.. jt. 250.
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of eiuinout doniaiu, probaljly ix'caiise there is S(3 groat a

choice of convenient locations that private agreement

will afford it a proper site.

It will be seen, from comparing this discussion of a

public use for the purpose of eminent domain with the

discussion of what is a public purpose for taxation, that

probably the public objects that may be assisted by taxa-

tion are somewhat more limited than those that may ex-

ercise the power of eminent domain. This difference is

due to the greater likelihood of abuse in the former case.

Compensation must be made for what is taken by eminent

domain, l)iit taxes are exacted without any definite re-

turn for them.

§211. Same: Esthetic purposes. There has been some

difference of opinion as to whether the power of eminent

domain may be used for purely esthetic purposes. The

earlier decisions inclined to deny this. In Connecticut

it was held that harbor lines could not be adjusted by

this power so as to preserve a fine view of a beautiful

public structure (9). Some years later it was held in

Massachusetts that the state might forbid the erection

of buildings beyond a certain height about one of the

city squares, in order to preserve its architectural sym-

metry for the benefit of the public, upon making compen-

sation to the land owner whose rights were thus

abridged (10).

§ 212. Le^slative discretion. "Whenever property is

taken by the state for a purpose that really is public, the

(9) Farist Steel Co. v. Bridgeport, 60 Conn., 278.

(10) Attorney General v. Williams. 174 Mass., 476.
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necessity and convenience of doing it are considerations

wholly for tlie legislature. There is no rule limiting tho

exercise of this power to cases of necessity. Similarly,

if tlie purpose be really public, the amount of property

to be taken, and the estate in it to be condemned are also

legislative questions only. If property is taken for a.

]>ark, for instance, the legislature may take ten acres or

one thousand acres, providing it be all taken in good

faith for park purposes. If land is condemned for a

street the legislature may take a mere right of way for

the street, or it may take the entire fee in the land. Where

the power is delegated to some corporation or municipal-

ity and nothing is expressly stated alx)ut the estate to

be taken, the power is usually strictly construed so that

only such an estate may be taken as is necessary for the

]tnrposes intended, but this is entirely a matter of con-

struction and not of constitutional power (11). Some

states have express constitutional restrictions of their

own limiting the above rules.

§ 213. What kind of property may be taken? It is be-

lieved that any kind of proi>erty really needed for a i)ub-

lic purpose may bo taken under the ]»ower of eminent

domain. Contracts may be so taken, as where a water

company whose property is taken by eminent domain has

contraets to suj)))ly water to individuals and municiiiali-

tics. Tiiese contracts iimy be taken by the state, and if

tak^n must Ix* paid for (\'2). Thr franchises of a corpo-

ration may he taken. A corjioration was cliartered by

(11) Falrrhlld v. St. Paul. IG Minn.. r,in.

(12) Long Island Water Co. v. Brooklyn, 166 U. S., 685.
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Pennsylvania to build locks in a river, with a franeliise

to charge tolls for their use. It was held that when the

United States appropriated these locks under its com-

mercial j)Owers, it must pay for the franchise to take

tolls (i:5). Where a city has granted an exclusive fran-

chise for a term of years, making thereby a contract

which the Constitution forbids it to impair, it may yet

take this corporate charter by its power of eminent do-

main, upon the payment of compensation therefor. It

has been suggested that the state could not take corj^o-

rate franchises from one corporation, merely to confer

them upon another similar corporation, though both

were exercising public functions. However this may be,

the state may take the franchise from a corporation by

eminent domain and exercise the functions of the corpo-

ration itself, as where a water works property is con-

demned and the business conducted thereafter by the

public (14).

§ 214. What aonounts to a taking of property? Sup-

pose A owns a piece of land on a river Ixink in a city.

On one side of his land is a street and on the other side

he has a right of way across the adjoining land of X.

Each of the following cases raises questions whether A's

property has been taken so that the public must com-

pensate him:

(a) The entire estate in part of the land is taken for a

public building.

(13) Monongahela Co. v. United States. 148 U. S., 312.

(14) Long Island Water Co. v. Brooklj-n, 166 U. S., 685, 694.
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(b) A right of \v;iy is taken across the land for a new

street.

(o) X's adjoining land is taken I'or a i)ublic building,

which destroys A's right of way across it.

(d) A's access to the rivor is cut olT by the abutments

of a new bridge.

(e) The river is widened so that it flows over part of

A's land.

(f) The river is dammed so that the water backs up

on A's land, but he is at liberty to build embankments and

keep it olY.

(g) A steam railroad crosses the adjoining land and

the noises and smoke of its operation greatly diminish the

value of A's land.

(h) A's access to the navigable channel of the river is

cut off by a pier placed in tire river to improve

navigation.

(i) The street in front of A's land is graded u\) so as

to make access to it veiy diflicult.

(j) An elevated street railroad is put in the street,

which interferes with A's access, light, and air,

(k) A steam railroad for through traflic is laid in the

street, which likewise interferes with A's access, light,

and air.

j; 215. Physical occupation of property. As regards

cases (a), (b), and (c) (>-M) liiere can be no doubt prop-

erty is taken, the only difference being in the quality of

the interest taken. A right of way is a recognized sul>

ject of projierty, as much as an estate in fee, and com-

jxjnsation must be made for both. Another recognized
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incident of property is a riparian owner's right of access

to the stream. When the public takes this from him, as

in (d), above, his property is taken. In case (e), tlio

public has taken from A the right to occupy part of his

land permanently with the water of the river which has

been widened. Such a right as this in the land of another,

called an easement, is also a well-recognized separable

property right by the common law and so A must 1x3

paid for it. In all of these cases it will be noticed that

A's rights have been taken from him in such a fashion

that he cannot legally avail himself of them in any way.

Eights he once had to the occupation or use of his prop-

erty are now being enjoyed by the public. Up to this

point there is no controversy about the matter.

§ 216. Subatantial intrusion of tajigible material.

Cases (f) and (g) (§214) are somewhat different. No

right is claimed by the public to keep water on A's land,

if A chooses to dike it off; or to make noises or cast soot

on A's land, if A can erect some barrier that will prevent

these effects. All that is claimed is a right to be free

from suit for injuring A's land as incidental to acts done

elsewhere. The crude earlier conceptions of the common

law undoubtedly regarded these acts as injuries to prop-

erty, rather than as taking it, and hence they fell outside

the constitutional prohibition. In the leading case of

Pumpelly v. Green Bay Compan}^ (15), decided in 1S71,

it was held that a substantial flooding of laud by water

amounted to a taking of it for which compensation must

be made. The court said: "Where real estate is ac-

(15) 13 Wall.. 166.
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tually invadod by sii})criiKliict'd additious oi" water, earth,

sand or other material, or by having any artifieial struc-

ture phieed on it, so as to elTeotually destroy or impair

its usefulness, it i^ a taking, within the meaning of the

Constitution." This case has been generally followed

since in this country. Another case decided about the

same time that had much elTect in settling the law was

one where a railroad had cut through a ridge of land

which had protected the plaintiff's land from the fresh-

ets of a neighboring stream. Afterwards, water came

througli this cut at flood-time, depositing gravel upon

plaintiff's farm and washing away his soil. This was

held to amount to a taking of the plaintiff's property, his

natural right to \ye free from such a change in the sur-

face of the eartli, and compensation was required (16).

5i 217. Noise and pollution of atmosphere. On the other

hand, it is generally held that noise and the i)ollution of

the atmosphere, as by the operation of a railroad, do

not constitute a taking of property for which compensa-

tion must be made (17). The ringing of a bell, which has

been previously enjoined as a nuisance, may be legalized

by the legislature, without compensation, though it

causes much discomfort to ])roi>erty owners in the vicinity

(18). In these cases, there being no gross jihysical in-

vasion of the area of the })laintiff's jiroj^erty, it has not

been treated as a taking, although it may be shown that

under a scientific classification of i)roiKMty rights dam-

(16) Eaton v. BoKton, etc. R.illroad. 51 N. H.. HOI.

(17) Hc-B»-nian v. PennBylvanIa Railroad, 50 N. J. !>., U3G.

(18) Sawyer v. DavlH, 13G MasB.. 239.
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age done by noise or smoke is essentially similar to that

done by water.

§218. Improvement of navigation. In case (h) (§214)

A's right of access to the stream has been interfered

with, but only for the purpose of improving the river for

purposes of navigation. Riparian rights are held sub-

ject to the paramount right of the public in the naviga-

bility of streams, and must yield to improvements in

the exercise of this public right. So, in a case where

Congress improved a navigable river by building in it,

on submerged land in front of plaintiff's shore line, a

pier that wholly cut plaintiff off from access to the

channel of the river, it was held he could claim no com-

pensation on the theory that his property was taken (19).

§219. Changes in public streets. Cases (i), (j), (k),

(§214) involve the difficult question of what property

rights an abutting owner has in a public street. It was

early decided that any change of grade of a public street,

whether by raising it or lowering it, did not amount to a

taking of abutting property, no matter how much the

latter might be damaged as a result. The streets were

intended for public traffic, and anything that improved

them for this purpose, without actually invading the

boundaries of abutting property was within the rights

of the public, just like improvements upon navigable

rivers (§ 218). About 1880 there began in New York a

remarkable litigation over the construction of the first

elevated street railroads. These structures in the streets

of New York city diminished the light and air of abutting

(19) Scranton v. Wheeler, 179 U. S.. 141.
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property, interfered with access to it, aud also diminished

its value by the noise and dirt of the trains. Abutting

proi-K?rty owners attempted to compel the elevated com-

panies to pay for the danuige thus done ujion the theory

that they had some property rights in the streets that

were taken by the erection of the elevated structure.

The New York courts finally decided that the abutters

had such property rights for the taking of which they

were entitled to compensation. The theory of these rights

has been thus stated by the New York court:

"It has now been decided that, although the land itself

was not taken, yet the abutting owner, by reason of his

situation, had a kind of property in the public street for

the purpose of giving to such land facilities of light, of

air, and of access from such street. Tliese rights of ob-

taining for the adjacent lands facilities of light, etc.,

were called easements, and were held to be ai)i)urtenant

to the land which fronted on the public street. These

easements were decided to he property, and protected by

the constitution from being taken without just com}>en-

sation. It was held that the defendants, by the erection

of their structure and the operation of their claims,

interfered with the beneficial enjoyment of these ease-

ments by the adjacent land-owner, and in law took a \ior-

tion of them. J>y this mode of reasoning, the difliculty

of regarding the whole damage done to the adjacent

owner as conseciuential only (because none of his prop-

erty was taken), and, therefore, not collectible from the

defendants, was overcome. The interference with these

easements became a taking of them \>ro taiito, and their



FUNDAMENTAL RIGHTS 213

value was to be paid lor, and iu addition the damage done

the remaining and adjoining land by reason of the ta-

king was also to be paid for, and tliis damage was in

reality the one great injury which owners sustained from

the building and operation of the defendant's road" (20).

These so-called easements of light, air, and access, are

wholly subject to the right of the public to improve the

street for the purpose of legitimate street traffic. For

instance, if a city had erected a public viaduct in the

street, to carry it up to a higher grade, and the injury to

abutting owners had been just as great as in the case of

the elevated railway, the abutters would have had no

remedy (21). A striking illustration of this occurred

in Buffalo, N. Y. A railroad was authorized to build

an embankment six feet high in the middle of a street,

which was held to take the abutting owners' easement

of access, so that they must be paid for it. The streets

crossing this one had to be graded up to the top of the

embankment to get across, and the abutters on these

streets were not allowed to recover because this gra-

ding was done to change the level of the street for street

purposes, while the first one was not (22).

§ 220. What are legitimate public uses of streets?

Evidently the New York elevated railroad cases depend

upon the proposition that the occupation of the street

bv an elevated street railroad is not a legitimate use of

(20) Bohm V. Metropolitan Railway Co.. 129 N. Y.. 576. 587-88.

(21) Sauer v. New York, 206 U. S., 536.

(22) Reining v. Railroad, 128 N. Y., 157; Rauenstein v. Railroad,

136 N. Y., 528.
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a street for the purposes of i)ublic street trafiic. Tliis

view has been (hsputed in sonip states on tiie ground that

if the pii!>li(' nctnls re<iiiire sucli a road to aeconmiodate

local traffu" in a city, it is as much a proju'r use of a street

as are surface street car lines, which are usually i)er-

mitted without makiug compensation (23).

As regards the use of streets for various common in-

cidental purposes, like drains, gas and water pipes, lamp

posts, telegraph and telephone iK)sts, street railways, and

steam railways, the test commonly applied is whether

the use is one fairly incidental to local traffic or not.

AVhere telegraph or telephone poles, or steam railways,

actually interfere with the use of a street by an abutter it

is commonly held that compensation must be made
;
for

the other purposes mentioned above the contrary is usu-

ally held. Where the abutting owner has conveyed to the

public only an easement for street purposes, but has re-

tained the fee, a number of states hold that he must be

comj>ensated for the occupation of the street by tele-

graph or telephone poles or by a steam railroad, whether

his use of the street is affected or not, on the ground that

these structures are imi)airments of the abutter's re-

served interest. Ui>on all these points there are many

minor differences of oi)inion (24).

ii 221. Compensation in money. Tn the case where a

tract of land or otlu-r jiiccc of ))r(>p<'rty is taken, eomi->en-

sation must Ix' mad*' in money at tlie fair market value

of the projK'rty. TIh' money need not be paid at the

(23) Oarrclt v. Eh-vatt-d Hallway, 7H Md.. 277.

(24) Randolph. Eminent Domain. 88 395-416.
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time possession is taken of the property, if a certain

method of obtaining it within a reasonable time there-

after is provided. In deciding what is a fair market value

of property, not only its present use is to be considered

but its adaptability to other uses that may reasonably be

made of it. Thus, a site on a river advantageously located

for a log boom, or land naturally adapted to the purposes

of a reservoir site should be valued with reference to

these possible uses, if there is a reasonable prospect of

realizing them (25).

§ 222. Compensation in benefits. Although it is usu-

ally said that an owner may not be required to accept

anything but money as compensation for property taken,

yet by the operation of a rule commonly applied in ascer-

taining the amount of compensation, he may virtually be

required to take part or all of his compensation in the

shape of benefits to his remaining property, if part only

of a single tract be taken. A concrete case will illustrate

the operation of this rule. Suppose a railroad crosses

A's farm. The value of the farm before the crossing

was $5,000, and the land taken is fairly worth $500. If

the severance of the part taken by the railroad, or the

construction or the operation of the railroad will still

further diminish the value of what is left by $500, the

owner is entitled to be paid a full $1,000 as the total in-

jury done. On the other hand, if the existence or con-

struction or operation of the railroad there has, by

improving access to the market or draining a swamp, in-

(25) Boom Company v. Patterson, 98 U. S., 403; San Diego Co. v.

Neale, 78 Cal., 63.
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creased the value of the remainder to the owner hy $r)00

this may lie deducteil from the value of the land taken,

so that nothing need ho i)aid {2(\). Some states, by

statute or constitution, provide that the part actually

taken must be i^aid for in money without deduction for

benefits; and that benefits to the remainder can 1)6 set off

only against injuries to the remainder; but the United

St<ate Constitution does not require this. The result

is that if an owner has two separate tracts of land, not

united in a single use, and one of them is taken by the

public to the consequential injury of the other tract, the

owner can recover nothing for this latter injury. If,

however, the two tracts were united in some common use,

so that they formed for business purposes a single proi>-

erty, the owner could recover the value of what was

taken, i)lus the injury to what was left, minus the benefits

to what was left (27).

^ 223. Preliminary surveys before compensation. To

justify an entry ujjon land to be taken by eminent domain

proceedings, a statute must be in existence at the time

providing that compensation sliall be made without un-

reasonable delay. Tf such a statute is in force, it is justi-

fiable to enter the land for the jmrpose of preliminary

sur\'eys before comix-nsation is made, and even before

actual ))roceedings have been l)egmi to condemn the land.

If actual damage is done to the projierty in the course of

these surveys the owner lias the ordinary right of action

therefor, but the mere t('clini<-al trespass for which an ac-

(26) nauman v. Rokb. ir.7 r, S. HIS.

(27) While V. Elevated Railway, 154 111., 620,
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tion coiikl ordinarily 1)C In'onglii without showing dam-

age is justified in the course of such proceedings taken

in good faith.

§ 224. Liabilit^y for damaging property. As has been

seen above (§§217, 219), the constitutional requirements

of compensation for proixjrty taken do not include prop-

erty that is merely damaged. The injustice frequently

done where property is legally only damaged has led

nearly one-half of our states to add to their constitutions

a clause requiring compensation for property damaged as

well as taken. Under this provision the state and its

agents are liable for any physical injury to property

which would be actionable if done by a private individual

in the position of the state or its agents. For instance,

a private land owner cannot legally maintain a nuisance

upon his premises, and the public must likewise refrain

from doing this upon its streets or other property, unless

it makes compensation therefor. It cannot interfere with

an abutter's easement of light, air, and access upon a

public street, without compensation, any more than could

the owner of land over which there was a private right

of way with similar easements. On the other hand, just

as a private owner is not liable to his neighlx)r for put-

ting up an unsightly building that diminishes the value

of his neighbor's land, so the public is not liable for dam-

age caused to neighboring property by the building of

a jail or police station, or for obstructing the light of

windows that do not open on a public way (28).

(28) Rigney v. Chicago, 102 lU.. 64; Chicago v. Taylor, 125 U. S..

161.
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!; 225. Condemnation proceedings. The exercise of the

power of eminent domain must be authorized by the leg-

islature before any proceedings to condemn land are

taken, and when the statutory proceedings are substan-

tially followed the land owner is usually confined to the

remedy jirovided in these proceedings. AVhere attempts

are made to use the land without taking such proceedings,

the owner may ordinarily secure an injunction against

further disturbance, until proi^er proceedings are taken,

if the work is not verj^ far advanced ; or, where the work

is so far advanced that it would be a hardship on the

public to stop it at this point, an injunction may be

awarded unless the aggressor will pay at once what the

court finds to be a fair value of the property (29).

Proceedings to condemn land, being neither criminal

cases nor suits at law or in cijuity, within the meaning of

the provisions for jury trial in our constitutions, need

Dot be conducted before a jury nor even under the direc-

tion of a court (30). They are administrative suits, as

explained in ^138, above, and all that is required is a fair

liearing before some honest tribunal upon the questions

involved.

(29) Galway v. Elevated Railway. 128 N. Y.. 132,

(30) Bauman v. Ross, 1C7 U. S., 548.



CHAPTER XL

LAWS IMPAIRING OBLIGATIONS OF CONTRACTS.

§ 226. Constitutional prohibitions. During the dis-

orders consequent ujxjn the Uevolution and the exhausted

state of public and private credit during the years im-

mediately after, a number of states had passed laws

altering or discharging private contracts, greatly to the

disturbance of commerce and credit. With very little

discussion, therefore, the Philadelphia convention in-

serted in the proposed Constitution the clause: ''No

state shall pass any law impairing the obligations of

contracts" (1). A proposal that a similar prohibition

should be placed upon the United States government was

not even seconded in the convention. Probably the fra-

mers of the Constitution thought that the national govern-

ment, subject to the possible hazards and burdens of war,

could not be as safely fettered in this respect as might

the local state governments relieved of the duty of meet-

ing supreme emergencies. That the United States is not

forbidden to impair the obligations of contracts does not

mean, however, that it maj^ abrogate at pleasure such as

are subject to its jurisdiction. Contracts are property

(2), and the Fifth Amendment forbids the United States

to take property without due process of law. Any act of

(1) Art. I, Sec. 10. § 1.

(2) Long Island Water Co. v. Brooklyn, IW U. S., Of>5, OOO-'Jl.

Vol. XII— 16 ^^^
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sheer confiscation, or of unreasonable abrogation of con-

tracts would doubtless fall within this guaranty.

? 227. What a^ts of impairment are forbidden? A
state may alTect the obligation of contracts in a variety

of ways. A state qj^uri may erroneously interpret a con-

tract in such a way as to deprive one of the parties of a

right flowing from it that he should properly have. The

Constitution does not forbid this (3). A state court may

lay down the law in a certain manner, and upon the faith

of this contracts may be made, and then the same court

may reverse its foraier decision and lay down a rule

of law so different that the former contracts are seriously

impaired or even rendered altogether invalid. This is

not forbidden (4). A contract may be unenforceable, and

hence impaired, on account of the acts of some adminis-

trative oflBcer, or of some })rivate individual, but there

is no redress for this under the contract clause of the

Constitution.

"In order to come within the provision of the Consti-

tution of the United States which declares that no state

shall pass any law impairing the obligation of contracts,

not only must the obligation of a contract have been im-

paired, l)ut it must have been impaired by a law of the

state. The prohibition is aimed at the legislative power

of the state, and not at the decisions of its courts, or the

acts of administrative or executive boards or officers, or

the doings of corporations or individuals" (5).

(3) Itallwny Co. v. Rork. 4 Wall,, 177.

(4) Nutloiiul Loun Ahbo. y. Brahan, 193 U. S.. C25.

(5» N«w OrleaiiB Waterworka Co. t. Louisiana Sugar Co., 125

U. 8., li.
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The words "pass a law" in the Constitution evidently

refer only to legislative law-making, not sneli incidental

law-making as results from the decisions of courts, or

the acts of executive officers.

On the other hand legislative enactments against which

the prohibition is directed, are not confined to acts of the

state legislature. *'Any enactment, from whatever source

originating, to which a state gives the force of law, is a

statute of the state " ( H ) .
" The by-laws or ordinances of

a municipal corjwration may be such an exercise of legis-

lative power delegated by the legislature to the corpora-

tion as a ix)litical subdivision of the state, having all the

force of law within the limits of the municipality, that

it may properly be considered as a law, within the mean-

ing of this clause of the Constitution" (note 5, above).

A state constitution adopted directly by the people of

the state is a "law."

§ 228. What is a contract? The contracts protected

by the Constitution are those to the tenns of which the

parties have assented. Obligations imposed by law irre-

spective of the consent of the parties are not meant, al-

though they may for some purposes be classified as con-

tracts. For instance, A owes X $100, on which A has

agreed to pay 6% interest. The legislature could not

reduce the rate of interest to 5% on this contract, be-

cause this would impair the rights X had arising out of

the original contract under the law as it stood when the

contract was made. But, if X sues A and obtains a

judgment for the $100 and interest, the contract between

(6) Williams v. Bruffy, 96 U. S., p. 183.
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X niul A is now destroyed, and its place has been taken

by au order of court, in the form of a judgment that A
pay its amount or his property will be seized in satisfac-

tion. When the judgment was obtained the law may

have entitled X to 6% interest upon the judgment as

damages so long as it remained unpaid, but the state

may reduce the rate of interest on a judgment at any

time. "He has no contract whatever on the subject with

the defendant in the judgment, but his right is to receive,

and the defendant's obligation is to pay, just what the

state chooses to prescribe" (7).

A state may authorize divorces for causes that were

not grounds for a divorce when the marriage was entered

into; and, where the state constitution does not forbid,

the legislature itself may pass an act divorcing parties

within the state. The relation resulting from the mar-

riage contract is treated as a status and not merely as a

contract, and it is within the legislative power of the

state to alter this status in the interest of the public

welfare (8).

^ 229. Sajne: Grants. The first case that came before

the United States Supreme Court, recpiiring an interpre-

tation of the contract clause of the Coustitution was the

famous case of Fletcher v. Peck. The state of Georgia

by an act of its legislature granted land to one (lunn,

who sold to various other i)arties. After Gunn liad thus

disposed of the land, Georgia passed a statute rescind-

ing the legislative grant ])reviously m.-idc t(» (Juiui and

(7) Morhy v. Ijike Shore Railway Co, 146 U. S., 162.

(8) Maynard v. Hill, 125 U. S., 190.
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asserting the title of the state to the land it contained,

upon the ground of his alleged fraud in obtaining the

grant. The question arose whether this last Georgia

statute could affect the title of persons who had previ-

ously bought the land from Gunn in ignorance of the

alleged fraud. It was claimed that the act by which

Georgia purported to do this impaired the obligation of

the state's contract with Gunn and hence was unconsti-

tutional. The Federal Supreme Court upheld this con-

tention. Chief Justice Marshall said

:

**Is a grant a contract? A contract is a compact be-

tween two or more parties, and is either executory or

executed. An executory contract is one in which a party

binds himself to do, or not to do, a particular thing ; such

was the law under which the conveyance was made by the

governor. A contract executed is one in which the object

of contract is performed ; and this, says Blackstone, dif-

fers in nothing from a grant. A contract executed, as

well as one which is executory, contains obligations bind-

ing on the parties. A grant, in its own nature, amounts

to an extinguishment of the right of the grantor, and

implies a contract not to reassert that right. A party is,

therefore, always estopped by his own grant" (9).

One of the judges in this case doubted whether there

could be said to be any obligations remaining to a con-

tract that had been wholly performed on both sides, and

so whether this act of Georgia could impair any obliga-

tion of an executed contract. The ruling of the majority,

(9) 6 Crancb, 87, 136-37.
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however, has uever heca altered by the court, and exe-

cuted grants are treated as contracts which caDiiot he

rti'udiated.

v; 230. Same: Corporation charters. Tlio question

whether a corporate cliarter is a c-outract i)rotected by

the Constitution, or not, was elaborately discussed in

one of the most famous decisions of the United States

Supreme Court, Dartmouth College v. Woodward (10).

Dartmouth College in New Hampshire had a charter

granted by the English crown in 17G9, by which twelve

persons were incorporated as trustees an»l granted ap-

propriate privileges and powers to conduct the aiTairs

of the college, with authority to fill all vacancies in their

own body. In 1816 the New Hampshire legislature at-

temjited to alter this charter by increasing the number

of trustees, the additional members to be appointed by

the governor, and placed the more imi)ortaiit acts of the

trustees under the control of a board of overseers. The

original tnistees contested this legislation and the United

States Sui)reme Court declared the original charter to

Ix' a contract, perpetually continuing, wliidi tlie New

Hampshire legislation unconstitutionally iiiii>aire<l. In

a cori)orate charter, as in a conveyance of land, the court

found a contract that tlu* grant should not ho revoked.

SubfiCfjuent cases extended the doctrine to all corpo-

rate charters, including those of ordinary l)usiness

corporations.

A doctrine fraught with consequences so important as

this one has not passed unchallenged, and the Dartmouth

(10) 4 Wheat 518.
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College case hii.s received much criticism. It has l>ceu

forcibly urged that the grant of a corporate charter is

nothing but an ordinar}^ act of legislation, permitting

that which without legislative action could not be done.

Without legislative authorization, men may not form

themselves into that artificial entity called a corporation,

but must do business subject to individual liability. For

the public convenience, the legislature may authorize

men to form such organizations, but this no more con-

stitutes a contract on the part of the state never to repeal

the law, than does a sugar bounty or a game law. Such

is the opposing argument. AVhere corporations are

chartered, as today, chiefly under general laws that may

be taken advantage of by any persons who fulfill certain

specified requirements, it is difficult to see in corporate

charters any contract on the part of the state ; but when

each charter required a separate act of the legislature it

was manifestly easier to interpret these grants as con-

tracts. The doctrine of the Dartmouth College case is

firmly established, whatever may bo thought of its

grounds.

§ 231. What is the obligation of a contract. A brief

analysis of the nature of a contract will be helpful in

understanding what is meant by the "obligation of a con-

tract." A may promise B to give him a horse. If A
does not choose to keep his promise, B can secure re-

dress against A in a court of justice only in case the law

applicable to the parties when the promise was made im-

posed upon A an obligation to perform it. If it be the

law applicable to the situation that gratuitous promises
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are unenforceable, A incurs no legal obligation to B in

consequence of this promise. This happens to be the

law in all American states. A's contract, if such it can be

called, is without obligation, because it is gratuitous or

without consideration. Again, suj^pose A orally agrees

to buy B's land, for $100 and B orally agrees to sell the

land to A for this sum. Here the promises are not gratu-

itous, each being the consideration for the other, but still

the law of our American states attaches no obligation

to the words and intentions of A and B, because agree-

ments for the sale of land must be in writing to be legally

enforceable. If one of the parties is a married woman

the law of the state may require not only consideration

and a writing, but an examination before some public

officer to make certain that what she does is unatTected

by marital coercion. On some agreements, like those in

restraint of marriage, the law may impose no obligation

whatever, on account of their bad social tendencies. It is

thus clear that the obligation of a contract consists of the

duties which the existing law applicable to the situation

imposes upon one party in consequence of the fonn and

content of his agreement, and of the correlative rights

which the other ]»arty has to enforce these duties.

Any state law, therefore, that impairs the duties law-

fully arising from a ]irior contract violates the constitu-

tional j>rohibition. Of this character is a slate Imnk-

ruptcy law, if made applicable to contracts already in

force. A has agreed, for instance, to repay to B on a

certain date $100 borrowed from B. A state law declar-

ing that A need not make payment to B, but may dis-
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charge himself from this obligation upon surrendering

all of his property for distribution among his creditors,

impairs the obligation imposed upon A by the prior law,

and hence is invalid (11).

The same principles apply to existing laws that affect

the validity or construction of a contract at the time it is

made. "A statute of frauds embracing a pre-existing

parol contract not before required to be in writing would

affect its validity. A statute declaring that the word

'ton' should thereafter be held, in prior as well as subse-

quent contracts, to mean one-half or double the weight

before prescribed, would affect its construction" (12).

§ 232. Impairment of remedies for breach of contract.

When a party to a contract inexcusably fails to perform

any of the duties that the law imposes upon him in con-

sequence of his agreement, a new right arises to the

other party to the contract—a right of suit upon the con-

tract to obtain redress. This right may be to compel the

defendant to act or to refrain from acting precisely as he

agreed, commonly called a right to specific performance

;

or it may be to compel the defendant to make compensa-

tion for his breach of the contract, called a right to dam-

ages. The right to recover specific property at law by

replevin or ejectment may be treated for the purposes

of this discussion as a right to specific performance. If

the plaintiff pursues his right to damages and obtains a

judgment against the defendant, then additional rights

accrue to him. He may seize the defendant's property

(11) Sturges V. Crownlnshleld, 4 Wheat.. 117.

(12) Von Hoffman v. Quincy, 4 W^all., 535, 552.
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with certain formalities, and ^ell it to yatisfy his claim

for damages.

Ill earlier decisions under the contract clause it was

not clearly intimated to what extent auxiliary rights to

the application of remedies were ;i i';irt of the "oliliga-

tion" of a contract protected by the Constitution. It was

frecpiently admitted that the remedy might bo modified,

provided the defendant's duty was not altered, but it was

Iierhajis not clearly perceived what an intimate connec-

tion there was between the two. During the hard times

consequent u])on tlio j^anic of 1837 various states i^assed

"stay laws," by which the collection of debts by cred-

itors was postponed or impeded by conditions designed

to oi>erate in favor of the debtor. Several of these cases

came to the United States Supreme Court, and were held

unconstitutional wherever they substantially interfered

with the collection of the debt.

In a case from Illinois, where a statute subsequent to

the creation of a mortgage provided that tiie property

should not be sold for less than two-thirds of its ap-

praised vahie and that the mortgagor should have one

year in which to redeem it from the sale, the court held

tiiat these j)rovisions so seriously affected the previous

remedy that they amounted to an imi)airnient of the ob-

ligation of the original mortgage contract. The court

said:

"It is manifest that the obligation of the contract, and

the rights of a jiarly under it, may, in clTccl. be destroyed

by denying n remedy altogether; or may be seriously im-

paired by burdening the; proceedings with new condu
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tions and restrictions, so as to make the remedy hardly

worth pursuing. . . . When this contract was made,

no statute had been passed by the state changing the

rules of law or equity in relation to a contract of this

kind ; and it must, therefore, be governed, and the riglits

of the parties under it measured, by the rules above

stated. They were the laws of Illinois at the time. . . .

They were annexed to the contract at the time it was

made, and formed a part of it ; and any subsequent law,

impairing the rights thus acquired, impairs the obliga-

tions which the contract imposed" (13).

In"a later case this principle was reiterated, the court

saying

:

"Nothing can be more material to the obligation than

the means of enforcement. Without the remedy the con-

tract may, indeed, in the sense of the law, be said not to

exist, and its obligation to fall within the class of those

moral and social duties which depend for their fulfill-

ment wholly upon the will of the individual. The ideas

of validity and remedy are inseparable, and both are

parts of the obligation, which is guaranteed by the Con-

stitution against invasion. The obligation of a contract

'is the law which binds the parties to perform their agree-

ment.' ... A right without a remedy is as if it were

not. For every beneficial purpose it may be said not to

exist" (14).

§233. Same: Municipal bond cases. Tlie extent to

which the right to the remedy existing when the contract

(IS) Bronson v. Kinzie, 1 How.. 311. 319.

(14) Von Hoffman v. Qniiuy. 4 Wall., 535, 552, 554.
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was made becomes a ]»art of the obligation of the contract

has iH'eu most carerully discussed and most rully ilkis-

trated in suits upon municipal Iwnds. \Vli('n a municipal-

ity, whether city, village, county, or other sulxlivision of

the state, borrows money and issues bonds therefor, it

acts under some state law, special or general, enabling

it to issue the bonds and to levy taxes to pay the interest

and principal as it falls due. A suit against a municipal

corporation by which a general judgment is obtained

against it may not secure payment, because the munici-

pality may have little or no proi>erty not used for strictly

governmental purposes and it is generally held that proi>

erty of the latter character cannot l)e sold upon execution

to i)ay debts, unless specifically mortgaged for this pur-

pose. Practically the only effective remedy of municipal

creditors is the exercise of the power of municipal taxa-

tion to discharge debts. It has been held, therefore, that

existing laws, authorizing municipal taxation the pro-

ceeds of which are applicable to municipal debts, become

a ])art of the obligation of contracts by which such debts

are incurred. The subsequent alx)lition or reduction of

the municijial taxing j)ower ai)j)licable to such debts is

invalid if it leaves the municipality unable to discharge

its obligations (lij).

vj 233a. Same: No taxing officers. When a state legis-

lature is willing to connive with one of its nnmicii)alities

to aid it in rei)U<liating its debts, more difficult iiroblems

are presented. Taxes are le\'ied by certain municii)al

officers. If these refuse to do their duty they may be

(15) Von Hoffman v. Quincy, i Wall., 535.
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compelled to act by a mandamus issued from either a

state or Federal court. Suppose that all of the appro-

priate mimicipal officers resign, or that none are elected.

If the state legislature acquiesces in this and the state

law has provided no remedy for such an emergency the

bondholders are for the time being helpless. In one such

case they made application to a Federal court to levy the

taxes itself and direct a marshal to make up the assess-

ment rolls and collect the taxes required by the obliga-

tion of their contract. The Federal court refused to do

this, and in a later case gave its reason as follows

:

**The power we are here asked to exercise is the very

delicate one of taxation. . . . The power must be

derived from the legislature of the state. So far as the

present case is concerned, the state has delegated the

power to the levee commissioners. If that body has

ceased to exist, the remedy is in the legislature either to

assess the tax by special statute or to vest the power in

some other tribunal. It certainly is not vested in any

Federal court. . . . It is not only not one of the in-

herent powers of the court to lev^;^ and collect taxes, but it

is an invasion by the judiciary of the Federal govern-

ment of the legislative fimctions of the state govern-

ment" (16).

§ 234. Same: Abolition of indebted municipality.

Even a repudiating municipality finds it inconvenient to

continue permanently without the services of officers

authorized to levy taxes, so that other methods of evading

its creditors have been sought. Sometimes the state leg-

(16) Heine v. Levee Commissicnc-is, 19 Wall., 655, 660-61.
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islatiiro lias ropoalctl tlio charter of the indebted nuinici-

jiality. seeking to destroy its eon)orate existence. Usu-

ally when this has been done one or more new niunieipal

cori)orations have been formed from the territory of tho

original municipality, or its territory has been annexed

to other municipalities. In such eases it has been held

that the municipalities that succeeded to the territory,

.

property, and jurisdiction of the old one, also acquired

its existing tax laws and became liable to enforce them

over the old territory of the foniier municipality just

as the latter could have been compelled to do (17).

If a municipality were abolished and its government,

or the taxing power thereof, were assumed directly by

the legislature, i)robably the bondholders could not get

relief from the courts, as it would not he possible for the

latter to order the legislature to levy the necessary tiLxes

as they could order the appropriate municipal officers

to do (18).

§ 235. Valid changes in remedies. While what will

constitute the complete itcrroriiiance of a contract by the

party bound may not be altered at all by a subsequent

law, the remedy provided by the state for non-perform-

ance may he altered to any extent, piovided only that it

be substantially as efficacious as was the original one.

Courts, process, forms of action may be changed, new

ruleti of evidence or ])ractice may be use<l, new modes of

execution may be siihstituted. or the tiin(> necessaiy to

bar tlie suit under the statute of limitations may 1>€

(17) Mohllc V. Wntsnn, 11 C U. S.. 289.

(18) Meriwether v. Garrett, 102 U. S., 472.
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altered ; in short, any change of procedure or remedy is

valid if it is as adequate as the (»1<1 one.

In what respects a new remedy may be held less effica-

cious than an old one is well illustrated by a case from

Virginia. The state had issued certain bonds, the cou-

pons of which, due semi-annually, were made receivable

for state taxes. Direct repudiation of the bonds being

impossible on account of this latter provision, Virginia

passed a number of laws designed to hamper the use of

the coupons for taxes. Expert evidence of the genuine-

ness of the coupons was forbidden to be received; no

coupon could be used for taxes unless the bond from

which it was cut was produced with proof that it was

cut therefrom ; and all coupons were required to be used

for taxes, if at all, within one year from their maturity.

All these provisions were held substantially to impair

the coupon holders' remedies and therefore to be invalid.

Eegarding the shortening of the period for the limita-

tions of actions, the court said

:

''The passage of a new statute of limitations, giving a

shorter time for the bringing of actions than existed be-

fore, even as applied to actions which had accrued, does

not necessarily affect the remedy to such an extent as to

impair the obligation of the contract within the mean-

ing of the Constitution, provided a reasonable time is

given for the briucing of such actions" (19).

§ 236. Special charter privileges as contracts. Cor-

porate charters sometimes contain special privileges or

exemptions other than merely that of capacity for corpo-

(19) McGahey v. Virginia, 135 U. S., 6«3.
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rate existence. A charter may contain an exemption from

taxation, or from .'^tato ri'g'iilatioii oT rates, or from cer-

tain kinds of competition. If any of tlicse jirivileges are

placed in a corporate charter, are they also irrepealable?

In a long series of cases such privileges have also been

declared by the United States Supreme Court to be

contracts that cannot be impaired by subseciuent state

legislatures. As regards a charter exem})tion from taxa-

tion, this was held in 1853 in the case of State Bank of

Ohio V. Knoop (l20). A charter grant of an exclusive

right to bridge a river within a distance of two miles

upon either side of the proposed bridge was upheld in

18G5, against a later authorization of a competing bridge

within the prohibited distance; so also exclusive rights

to sujiply gas and water to cities have been upheld (21).

Likewise charter agreements that particular rates may

be charged by ])ublic service corporations, without sub-

sequent reduction by tlio state, have been enforced (22).

ii 237. Qualifications of this doctrine. Manifestly, if

the state or a municipality actinia under state autliority

could thus deprive itself by contract of such imjiortant

governmental powers as those of taxation, rate regula-

tion, and the encouragement of comi^etition, the door

was oj)en for great abuses in a country where municipal

(20) 16 How., 3C9.

(21) Tho Dlnghanilon Bridge. 3 Wall., 51; New Orleans Gas Co. v.

I>oulBlana Light Co.. 115 U. S.. 650; New Orleans Waterworks Co.

V. Rivers. 115 V. S.. 074.

(22) Ix)8 Angf^leg v. ]joh Angeles Water Co.. 177 U. S., 558 (water

rates); Detroit v. Detroit Street Railway Co., 184 U. S., 3G8 (street

car fares).
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and legislative bodies are so commonly improvident and

not infrequently corrupt as in America. Side by side

with this doctrine of charter contracts have grown up two

other doctrines that have greatly (]ualified the other and

greatly limited the likelihood of its abuse. The first of

these is that the tenns of every special i)rivilege granted

by the state must be strictly construed, so that the grantee

takes nothing in derogation of public rights unless so

clearly expressed that no other interpretation is reason-

ably possible. The second qualification is that, in re-

spect to certain very important governmental powers,

the legislature cannot even by express contract tie its

hands for the future. In short, a government cannot by

contract abrogate its power of governing.

§ 238. Strict construction of special privileges. The

great case of Charles Kiver Bridge v. Warren Bridge

(23) has always been regarded as the leading case upon

the strict construction of corporate charters. In 1785

Massachusetts chartered a company to build a toll bridge

over the Charles River, the charter being extended for a

period of seventy years, when the bridge was to l>elong

to the state. In 1828 Massachusetts incorporated an-

other company to build a second toll bridge across the

Charles a few rods from the former bridge, with a provi-

sion that it should become a free bridge in six years.

The original bridge company asked an injunction against

its rival upon the ground that the grant of a charter

to build a bridge and collect tolls included an implied

contract that the state should not thereafter make

(23) 11 Peters, 420.
Vol. xn—17



286 COXSTITniONAL LAW

the collection of tolls iin]">ossible by authorizing a

free bridge practically alongside the toll bridge. By a

divided vote the Sujireme Court denied this contention,

saying that any ambiguity in the terms of a public con-

tract must be construed in favor of the public, and that

the abandonment of anj' state legislative power was not

to be presumed in the case where a deliberate purjwse

to abandon it did not ajipear. The express grant of the

jKjwer to build a toil bridge carried no implied contract

that the state would not subsequently charter a competing

bridge.

This doctrine of strict construction of corporate pow-

ers has been constantly exemplified since, and is in full

force today. A few tyjMcal instances of such construc-

tion may be given. A newly incorporated railroad com-

l)any was authorized to construct a railway in Missis-

sippi, and the road was to be exempt from taxation for

ten years after the completion of the road. It was held

that this tax exemption did not begin until the road was

completed, although the greatest need for such exemiv

tion would exist during its construction and before it was

in full operation (-4). In another case a company was

chartered to supply a town with water for thirty years,

with a provision that "said company shall charge the

following rates" during this time. It was held that

** shall" was a command to the company not to exceed

these rates, and not a fontract tlial the sta1(» would not

reduce tlicm (LTt). AnotluT striking case arose in Chi-

(24) VlrksburK Rallronrl Co. v. Dennis, llfi IT. R., fi65.

(25) RoK*»r8 rark Water Co. v. Fergus. 180 U. S., 624.
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cago. A corporation cliartered for twenty-five years was

granted by the city of Chicago the right to operate street

railways in the city for the period of twenty-five years.

A few years later the Illinois legislature extended the

existence of this corporation to ninety-nine years, and

provided that all contracts, stipulations, licenses, and

undertaldngs entered into between Chicago and the cor-

poration respecting the regulation and use of street rail-

ways in the city should hi continued in force "during

the life hereof." This act was opposed by many citizens

of Chicago on the ground that it extended the street rail-

way franchise for ninety-nine years, without the consent

of the city, and it was vetoed by the governor of Illinois

on this ground. The legislature passed it over the veto,

and forty years later it came before the United States

Supreme Court for construction. A majority of the

court held that the corporate existence was extended for

ninety-nine years, but that the right to run a street rail-

way in Chicago was not extended at all, the words "dur-

ing the life hereof" referring to the life of the original

gi-ant from the city, and not the newly extended life of

the corporation itself (26).

§ 239. Special privileges construed non-transferable.

Another phase of the doctrine of strict construction is

the rule that any special privilege, even though clearly

granted, is to be construed as strictly personal to the

grantee and not transferable to anyone else, unless the

privilege is made transferable in clear, express terms.

(26) Blair v. Chicago, 201 U. S., 400.
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For instaiu'o, if (lie state authorizes the transfer hy one

corporation of all its property, franchises, and j)rivileges

to another corporation, this will not include a tax ex-

emption possessed Ity llie first company. "The same

considerations whidi call for clrar and unambiguous lan-

guage to justify the conclusion that immunity from taxa-

tion has been granted in any instance must require simi-

lar distinctness of expression before the immunity will

be extended to others than the original grantee. It will

not pass merely by a conveyance of the property and

franchises of a railroad comi>any, although such com-

pany may hold its property exempt from taxation" (27).

Even when two corporations, each of which has a tax

exemption, consolidate and fomi a new corporation, the

new one does not become the owner of either of the old

tax exemj^tions (28).

^ 240. Certain legislative powers unrestrainable by

contract. Regulation of public morals. At various pe-

riods during the development of the doctrine that the

state might contract awny some of its powers in corpo-

rate grants, dissenting judges lia<l ]>rotested that no leg-

islative body could bart(M- away its powers of legislation

in this way. In 1S70 an unusual case came to the court.

In 1^67 Mississippi had diartorod a corporation expressly

authorized to carry on a lottery' for twenty-five years,

in return for a certain annual sum and a percentage of

the lottery* receipts. Two years later Mississippi for-

bade lotteries, and the lottery company resisted this pro-

(27) Plcard v. East TennesseG Railway Co., 130 U. S., C37.

(28) Yazoo & Mlsslaslppl R. R. Co. v. Adame, 180 U. S., 1.
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hibition on the ground of its charter contract. When the

case reached the United States Supreme Court the sub-

sequent state legishition was upheld. Tlie court said

:

''The question is therefore directly presented, whether,

in view of these facts, the legislature of a state can, by

the charter of a lottery company, defeat the will of the

people, authoritatively expressed, in relation to the fur-

ther continuance of such business in their midst. We

think it cannot. No legislature can bargain away the

public health or the public morals. The people themselves

cannot do it, much less their servants. The supervision

of both these subjects of governmental power is continu-

ing in its nature, and they are to be dealt with as the

special exigencies of the moment may require. Govern-

ment is organized with a view to their preservation, and

cannot divest itself of the power to provide for them.

For this purpose the largest legislative discretion is al-

lowed, and the discretion cannot be parted with any more

than the power itself. . . .

*'We have held, not, however, without strong opposi-

tion at times, that this clause protected a corporation in

its charter exemptions from taxation. While taxation is

in general necessary for the support of government, it is

not part of the government itself. Government was not

organized for the purposes of taxation, but taxation may

be necessary for the puqx)ses of government. As such,

taxation becomes an incident to the exercise of the legiti-

mate functions of government, but nothing more. No

government dependent on taxation for support can bar-

gain away its whole power of taxation, for that would be
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substantially alxlication. All that has ])lh'1i tletormined

thus far is, that for a consi(lorati«)n it may, in the exercise

of a rcasona])le discretion, and for the iniblic good, sur-

render a part of its powers in this particular.

*'But the i)()wer of governing is a trust oonnnitted by

the people to the government, no ])art of which can \xi

granted away. The people, in their sovereign cai^acity,

have established their agencies for the presentation of

the jiublic health and the public morals, and the protec-

tion of public and private rights. These several agencies

can govern according to their discretion, if within the

scope of their general authority, while in jiower; but

they cannot give away nor sell the discretion of those

that are to come after them, in respect to matters the

government of which, from the very nature of things,

must *vary with varying circumstances.' They may cre-

ate cori^orations, and give them, so to speak, a limited

citizenship; but as citizens, limited in their privileges, or

otherwise, these creatures of the goveniment creation

are subject to such rules and regulations as may from

time to time be ordained and established for the ])reser-

vation of health and morality" ('JO).

§ 241. Same: Public health and safety. A few years

later this dcjctrinc was rcalliniuMl in a case that was

treated by the court as concerning the ])ublic health. In

18G0 Louisiana granted to a cor))oration the exclusive

right to conduct slaughter houses in New Oilcans, and

in 1881 the legislature violated this exclusive i^iivilcge.

The Supreme Court denied that the first contract could

(29) stone v. MIsBlHulppI, lOi U. S.. 814, 819-20.
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be made irrevocable by the legislature. It said: "The

denial of this power, in the present instance, rests upon

the ground that the power of the legislature intended

to be suspended is one so indispensable to the public wel-

fare that it cannot be bargained away by contract. It is

that well-known but undefined power called the public

power. . . . "While we are not prepared to say that

the legislature can make valid contracts on no subject

embraced in the largest definition of the police power,

we think that, in regard to two subjects so embraced, it

cannot, by any contract, limit the exercise of those powers

to the prejudice of the general welfare. These are the

public health and public morals" (30).

In later cases the public safety has been said to be

another subject concerning which the state cannot con-

tract away its power to legislate. "Rights and priv-

ileges arising from contracts with the state are subject

to regulations for the protection of the public health,

public morals, and public safety, in the same sense, and

to the same extent as are all contracts, or all property,

whether owned by natural persons or corporations" (31).

§242. Same: Important administrative and eco-

nomic interests. In other cases the doctrine has been ex-

tended to governmental powers other than those exer-

cised to protect the public health, morals, or safety.

In Newton v. Commissioners (32) it was said that a state

(30) Butchers Tnlon Co. v. Crescent City Co., Ill V. S.. 740. Tr.O-.'jl.

(31) New Orleaus Gas Co. v. Louisiana Light Co., 115 U. S.. 050,

672.

(32) 100 U. S., 54S.
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could not make an irrejH'alablo contract witli tlie donors

of ])ublic buildings and lands that a county seat for the

holding of court should be established and kept in i>erpe-

tuity at the i)lace where the donors had given property

for this purpose. In Illinois Central Railway Co. v. Illi-

nois (33) it was held that the IlUnois legislature could

not irrevocably convey to a railroad company the land

under the harbor of Chicago. The legislative duty to

act freely for the public good in respect to so imjiortant

a matter could not be relinquished by any grant or con-

tract transferring such property. It lias also been sug-

gested that a legislature could not irrevocably empower

a railroad to make consolidations with competing lines,

so that a subsequent legislature could not forbid future

consolidations of that character; that a charter contract

empowering a bank to issue non-tnxable stock could be

revoked at any time as to future stock issues; and that

even the power to regulate rates could not l>e given u\)

by contract for a term grossly unreasonable in point of

time (34).

From these decisions and dicta it ap)>ears that the

subjects concerning which a state may not irrevocably

contract away its governmental ))owers are considerably

more extensive than the public health, morals, and safety.

Probably the doctrine is or will come to l>c that no state

may make an irrevocable contract substantially im])air-

(33) HC U. 8.. 387.

(34) LoulBvllk. & Nashville R. R. Co. v. Kentucky. IGl U. S., C77;

Rank of Coninierce v. TonncHBee. 163 U. 8., 416; Home Telephone Co.

V. Ix>H AngelfB, 211 V. S., 265, 273.
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ing its governmental powers in respect to any matter

seriously affecting the public welfare.

§ 243. Private contracts that affect the public. How-

ever it may be with contracts to which the public is a

party, represented by the state or some part of it, there

is no doubt that private individuals cannot by contract

prevent the legislature from regulating their future re-

lations to the public. For instance, if A contracts with B

to sell liquor in Iowa for ten years, this will not affect

Iowa's right to prohibit the sale of liquor in the state.

If two street railroad companies validly agree that each

will charge ten cent fares, this cannot prevent the legis-

lature from reducing the rates to five cents (35). If A
and B, owners of land on a certain creek, contract not to

obstruct the creek, this will not prevent the legislature

from authorizing A to erect a dam at the jilace for public

purposes (36). The difference between the cases just

mentioned and a case where the legislature might try

to reduce the interest on a loan already made, is that in

the latter case the rate of interest paid on a debt affects

primarily the parties to the contract, and the interests

of the general public are not substantially concerned with

it. ^Vhere it is the law, at the time the private contract

is made, that the debtor may be imprisoned for non-

payment, or that absolutely all of his property may be

sold to satisfy the debt, the legislature may still abolish

imprisonment for debt, and exempt from execution such

(35) Buffalo East Side R. R. Co. v. Buffalo Street R. R. Co., Ill

"V. Y.. 132.

. (36) Manigault v. Springs, 199 U. S., 473.
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tools and necessary property as may prevent tlie debtor

from becoming a charge upon the community ('^7). This

is because the pul)]ic lias an interest in human freedom

and in preventing pauperism. It has no such substantial

interest in the terms of pecuniary comjiensation for a

loan.

^ 244. Reserved power of states to repeal corporate

charters. After the Dartmouth College ca.se the American

states began by constitutions and statute to forbid the

grant to corporations of irrevocable charters or tax ex-

emptions. This has been continued until today such

grants are forbidden by the constitutions of almost all

American states. This reserved power to alter or repeal

the corporate charter is of course a part of the obliga-

tion of the original charter contract, if indeed that can be

called a contract which may be revoked by one of the

parties at pleasure. Where this reserved power of revo-

cation has been exercised, the courts have l>een required

to pass ui)on its effect. In one case Massachusetts in-

corporated a street railroad and empowered it to haul

freight through the streets of Boston. Afterwards, in

the exercise of the state's resen-ed power, its charter

was repealed and a new com])any was incor]X)rated to do

its business. The effect of this repeal was stated by the

Supreme Court as follows:

*'()n<' (thvious elTect of the rcjx'al of a statute is that

it no longer exists. Its life is at an end. Whatever force

the law may give to transactions into which the cori^ora-

tion entered and whi<'h were authorized l)v the charter

(37) Von HofTijinii v. gulnry. » W;ill.. .Vir.. r..").'}.



FUXDAMKXTAL KKillTS 245

Avliile ill force, it can originate no new transactions de-

pendent on the power conferred by the charter. . . .

If the essence of tlie grant of the charter be to operate

a railroad, and to use the streets of the city for that pur-

pose, it can no longer so use the streets of the city. In

short, whatever i)ower is dependent solely upon the grant

of the charter, and which could not be exercised by un-

incoiporated private persons under the general laws of

the state, is abrogated by the repeal of the law which

granted these special rights.

"Personal and real property acquired by the corpora-

tion during its lawful existence, rights of contract, or

choses in action so acquired, and which do not in their

nature depend upon the general powers conferred by the

charter, are not destroyed by such a repeal; and the

courts may, if the legislature does not provide some

special remedy, enforce such rights by the means within

their power. The rights of the share-holders of such

a corporation, to their interest in its property, are not

annihilated by such a repeal, and there must remain in

the courts the power to protect those rights" (38).

§ 245. Protection of property acquired before repeal.

A striking instance of the above doctrine, which protects

property acquired by the use of corporate powers even

after the coiporate powers themselves are repealed, oc-

curred in New York. The legislature granted a repeal-

able chai-ter to a corporation which was given power to

acquire a street railway franchise from Xew York city,

(38) Greenwood v. Marginal Freight Co., 105 U. S., 13, 18-19, 21.
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if one couki be obtained from that immicipality. This

franchise, under the New York constitution, could be

accjuired only from the city, and no state law made such

a Irauchise repealable. By gross bribeiy the corpora-

tion acijuirod the Broadway street railway franchise

from New York city. Upon the discovery of the facts

the charter of the corporation was revoked by the legis-

lature, and several of the participants in the bribeiy

were sent to the penitentiary. Most of the corporate stock

at this time was in the hands of innocent stockholders,

and it was held that the Broadway franchise, an irrepeal-

able contract of great value, was part of the property

of the defunct corporation that survived for the benefit

of its stockholders. The powers of the corporation

censed upon its repeal, but the Broadway franchise, not

being a power granted to the corporation by the state,

was not revoked and could not be under the Federal

Constitution (30). It may thus readily happen that a

corporation with a repealable charter may own as prop-

erty an irrepealable franchise. State constitutions that

forbid all irrepealable grants to coi-jmrations by the

state, have never gone so far as to forbid all such grants

by municii)alities, though such grants are commonly lim-

ited to terms of years.

55 246. Effect of state bankruptcy laws. 11 was early

admitted that if a state hanUniptcy law was in force

when a contract was made in tliat state, the provisions of

tlie l)ankrupt<y law became a part of the obligation of

the contract, so tliat the latter was not impaired by the

(30) I'fople V. O'HrltMi. Ill N. V.. 1.
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discharge of the debtor in bankruptcy according to the

provisions of this law (40). Where both the debtor and

creditor were citizens of the state having the bankruptcy

law and in which the contract was made, the matter was

free from difficulty. A serious controversy arose over

cases where the parties were citizens of diiTerent states.

Suppose the contract were made in New York between a

creditor living in Kentucky and a New York debtor, the

New Y^ork bankruptcy law being then in force. If the

Kentuckian leaves New York and the New Yorker then

is discharged from his debt by a New York proceeding

in bankruptcy to which the Kentuckian is not a party,

does this discharge bind the Kentuckian? The Federal

courts finally held it did not, probably not because the

discharge impaired the obligation of a contract, which it

could hardly do because not being a subsequent law; but

because jurisdiction over the Kentuckian is necessary

in such a proceeding (41) to affect his property, the debt

due him.

As regards state bankruptcy laws, then, the result of

the decisions is this: A state bankruptcy law can dis-

charge only contracts made in the state, between citizens

of that state, and subsequent to the bankruptcy law. Citi-

zens of other states can only be affected by a discharge

in bankruptcy when they become parties thereto.

§ 246a. Foreign suit on contract. As regards con-

tracts made in one state, but sued upon and enforced

(40) Ogden v. Saunders, 12 Wheat., 213.

(41) Ogden v. Saunders, 12 Wheat., 213; Baldwin v. Hale, 1 Wall..

223.
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in another state, it seems clear that tlie credilor cannot

demand that the latter state give him tiio same remedies

that he would have been entitled to in the state where the

contract was made. Anyone who chooses or is compelled

to bring suit outside of his own jurisdiction must ex-

]iect such remedies only as are afforded by the law of

the place where he sues. This law was never a ]iart of

the obligation of the contract made elsewliere, and so the

creditor from another jurisdiction must take the domes-

tic law and remedies as he finds them (42).

§ 247. Foreign contracts. The contract clause of the

Constitution does not apply to contracts made in a for-

eign country with corporations of that country, even

though suit may be brought upon such contracts in the

United States. Legislation of the foreign government,

impairing the obligation of the contract, will be resi)ected

here (43).

§ 248. Laws increasing the obligation of contracts.

State legislation that provides a better remedy upon a

contract, or a more certain enforcement, or wliich vali-

dates a void contract docs not violate this clause of the

Constitution (44). Such laws certainly do not impair the

obligations of contracts, though they may perhaps Ix?

arbitrar}- or unjust, and may violate other cx^nstitutional

provisions, such as the prohibition agiiinst taking ju'op-

erty without due process of law.

(42) Bank of United Statoa v. Donnally. 8 Pei.. 30,1.

(43) Canada Soiithfrn Railway Co. v. Gobhard. 109 U. S.. 527.

(44) Satterlec v. MathewBon, 2 Pet, 380.



PART III.

THE FEDERAL GOVERNMENT.

CHAPTER XII.

FEDERAL POWERS AND THEIR EXERCISE.

§ 249. General principles of construction: Strict ver-

sus liberal. As has already been said (§§ 27, 28) the two

great principles of construction applicable to the powers

of the United States are, first, that it can exercise no

powers except those expressly or by fair implication

granted to it in the Constitution; and second, that over

such granted powers it has absolute control, and its legis-

lation thereunder is paramount to all conflicting state

laws. The importance of these principles demands some

further discussion.

Political parties in this country have long divided

upon the question of interpreting the Constitution strictly

or liberally. These distinctions are political in their

nature. The duty of the judicial branch of the govern-

ment is shown by the following quotation from Chief

Justice Marshall:

"This instrument contains an enumeration of powers

expressly granted by the people to their government. It

has been said that these powers ought to be coustraed

strictly. But why ought they to be so construed? Is

249
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there one sentence in the Constitution wITkIi gives eoun-

teuance to tliis niU'? In tlie hist of the enumerated pow-

ers, that whieh grants, expressly, the means for carrj'ing

all others into exeeution. Congress is authorized 'to make

all laws which shall be necessary and proper' for the

purpose. But this limitation on the means which may be

used, is not extended to the powers which are conferred;

nor is there one sentence in the Constitution, which has

been pointed out by the gentlemen of the bar, or which wo

have been able to discern, that prescribes this rule. We do

not, therefore, think ourselves justified in adopting it.

What do gentlemen mean by a strict construction? If

they contend only against that enlarged construction

which would extend words beyond their natural and

obvious import, we might question the application of the

tenu, but should not controvert the principle. If they

contend for that narrow construction which, in support

of some theory not to be found in the Constitution, would

deny to the government those powers which the words of

the grant, as usually understood, import, and which are

consistent with the general views and objects of the in-

strument; for that narrow construction, which would

cripple the government, and render it unequal to the ob-

jects for which it is declared to be instituted, and to which

the powers given, as fairly understood, render it com-

petent; then we cannot perceive the propriety of this

strict construction, nor adopt it as the rule by which the

Constitution is to be expounded. ... As men whose in-

tentions require no concealment, generally employ the

words which most directly and aptly express the ideas
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they intend to convey, the enlightened patriots who

framed our Constitution, and the people who adopted it,

must be understood to have employed words in their

natural sense, and to have intended what they have said.

If, from the imperfection of human language, there should

be serious dou])ts respecting the extent of any given

power, it is a well-settled rule that the objects for which

it was given, especially when those objects are expressed

in the instrument itself, should have great influence in

the construction. . . . We know of no rule for construing

the extent of such powers, other than is given by the

language of the instrument which confers them, taken in

connection with the purposes for which they were con-

ferred" (1).

§ 250. Implied powers. In McCullo.ch v. Mar^iand

(2) the question arose whether Congress c(m\d charter

a national bank. Congress has express power to collect

taxes and borrow money. Was the power to create a

banking corporation fairly inferable from these? Chief

Justice Marshall said

:

''Among the enumerated powers, we do not find that

of establishing a bank or creating a corporation. But
there is no phrase in the instrument which, like the

Articles of Confederation excludes incidental or implied

powers; and which requires that everything granted shall

be expressly and minutely described. ... A constitution,

to contain an accurate detail of all the subdivisions of

which its great powers will admit and of all the means

(1) Gibbons v. Ogden, Wheatou, 1, 1S7-9.

(2) 4 W^beat. 31G.
Vol. XII— IS
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by which tlicy may ho carried into execution, would par-

take of the prolixity of a legal code, and could scarcely

be embraced by the Inniian mind. It would jirobably

never be understood ])y the public. Its nature, there-

fore, requires that only its great out linos should bo

marked, its important objects designated, and the minor

ingredients which compose those objects be deduced from

the nature of the objects themselves. ... In considering

this question, then, we must never forget that it is a con-

stitution we are expounding. . . .

*The power of creating a coriDoration is never used

for its own sake, but for the purpose of elTecting some-

thing else. No sufficient reason is, therefore, perceived,

why it may not pass as incidental to those powers which

are expressly given, if it he a direct mode of executing

them. ... [It is urged] Congress is not empowered to

make all laws, which may have relation to the powci*s

conferred on the government, but such only as may be

'necessary and ijrojior' (3) for carrying them into exe-

cution [and], that it excludes choice of means and loaves

to Congress, in each case, that one choice most direct

and simple. . . . Is it true, that this is the sense in which

the word 'necessary' is always used 7 Does it always im-

port an alisohitc pliysical necessity, so stron.:.r tliat one

thing, to which aiiolhcr may he tei-me(l necessary, can-

not exist without that other.' We think it does not. If

reference be had to its use in tiie connnon afTairs of the

world, or in ajiproved authori;. wo find that it frequently

(3) Const.. Art. I. hoc. 8. S 18.
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imports no more than tliat one thing is convenient, or

useful, or essential to another. To employ the means

necessary to an end is generally understood as employing

any means calculated to produce the end, and not as be-

ing confined to those single means, without which the

end would be entirely unattainable. . . . We think the

sound construction of the Constitution must allow to the

national legislature that discretion, with respect to the

means by which the powers it confers are to be carried

into execution, which will enable that body to i)erform

the high duties assigned to it in the manner most bene-

ficial to the people. Let the end be legitimate, let it be

within the scope of the Constitution, and all means which

are appropriate, which are plainly adapted to that end,

which are not prohibited, but consist with the letter and

spirit of the Constitution, are constitutional."

The creation of a national bank was thus upheld.

Similarly, although the United States is nowhere ex-

pressly given the power of eminent domain, yet it may
exercise it in the execution of other express powers (4).

§ 251. Powers implied from groups of other powers.

*'It is not indispensable to the existence of any power

claimed for the Federal government that it c<an be found

specified in the words of the Constitution, or clearly and

directly traceable to some one of the specified powers. Its

existence may be deduced fairly from more than one of

the substantive powers expressly defined, or from them

all combined. It is allowable to group together any num-

(4) Kohl. V. United States, 01 V. S.. nr.7. The preamble to the
Constitution confers no power uinm the United States. Jacobson v.

Mass., 197 U. S. 11, 22.
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her of them aud infer from them all that the ix)wer

claimed has beeu conferred" (5).

Thus, the Constitution gives the United States express

power to punish only four crimes, counterfeiting, felonies

committed on the high seas, offenses against tlio law of

nations, and treason; but Congress has of coursL' implied

power to punish the breaking of any Federal law, and to

protect prisoners in its custody (6). A very strong in-

stance of implied Federal powers are the various acts

making paper a legal tender money. See ^^ 310, 311, be-

low. Instances of other implied powers will be found in

the sections upon various Federal powers following this.

^ 252. Exclusive and concurrent powers. 'Wlien a

power is granted to the United States in the Constitution

is it therefore denied to the states (exclusive power), or

may they also exercise it so long as their laws are not in-

consistent with Federal laws on the subject (concun*ent

power) ? Tlie accepted rule has been judicially stated as

follows: *'The states may exercise concurrent or inde-

pendent power in all cases but three: 1. Where the power

is lodged exclusively in the Federal Constitution. 2.

"WTiere it is given to the United States and prohi])ited to

the states. 3. Where, from the nature and subjects of tlie

power, it must necessarily be exercised by the Federal

government exclusively" (7).

An instance of the first case is the power to bon-ow

money on the credit of the Uniteil States. The states

(5) IxRal Tfndpr Caaes. 12 Wall.. 457, 534.

(6) Logan v. United States, 144 U. S., 263,

(7) Oilman v. Philadelphia, 3 Wall., 713.
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never had such a power, it being lodged exclusively in

the Constitution. An instance of the second case is the

power to tax imports. The states originally had this, but

the Constitution gives it to Congress and prohibits the

states to exercise it. An instance of the third class is the

power of naturalization, which the states once had, which

is given to Congress, but is not expressly prohibited to

the states. The nature of the power is such that Congress

alone may exercise it. See § 88, above.

Instances of powers that are concurrent because not

falling within any of these classes are the power to pass

baukniptcy laws (8), to tax, and to make certain regula-

tions of commerce (see § 284, below).

§ 253. Purposes for which Federal powers may be

exercised. AVlien it is said that Congress has complete

control over all powers granted to it, does this mean that

Congress may exercise such powers for any purpose, or

to secure any result that it pleases; or can even the

granted powers be exercised only for some puiposes

within the scope of the Federal powers! An illustration

will show how important is this question. Congress is

given by the Constitution no power directly to regulate

lotteries in a state. If a state charters a lottery and makes

it a part of its revenue system, it is acting wholly within

its reseixed jwwers, and Congi'ess cannot directly inter-

fere. Now Congress has control of the post-office. May
Congress exercise its postal powers to exclude lottery-

matter from the mails—not for the sake of the post-office,

nor in the exercise of any other Federal power, like that

(8) Sturges v. Crowninshield, 4 Wheat., 117.
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of ri'i;ulating comiiioroe or passing ])aiiknii)t('V laws, but

solely in oidcr to hamper lotteries in a stale? It has beeu

held that this may ho done (!>). Likewise it has been

held that Congress may forbid the carriage from state to

state of lottery tickets under its power to regulate inter-

state commerce, even though this power be here exercised

for no strictly commercial purpose, but solely to prevent

the moral and economic evils of lotteries in the state.

'*The power of Congress to regulate commerce among

the states is jilenary, is com])lete in itself, and is subject

to no limitations except such as may be found in the Con-

stitution" (10).

The most far-reaching aj^plication of this j)rinciple is

in the recent case of McCray v. United States (11), where

the United States imposed a tax uih.u llie nuinufacture

of artificially colored oleomargarine so high (as was as-

sumed in argument) as to })revent its inannfacturi' alto-

gether. The Sui)reme Court said that the Constitution

gave Congress power to lay taxes and that the jairpose

for which they were laid could not be investigated by the

court, that being solely in the discretion of Congress.

Under the oj)eration of this ))riii(iple there is jilmost no

business or occupation in the I'liitcd Slates (except per-

haps managing lan<l) which cannot he elTectively regu-

lated by Congress. The i)Ower to exclude from the post-

ofTice and from interstate connnerce, and to tax out of

existence enables Congress virtually to i>roliil)it in a

state matters of the most local and domestic nature, pro-

(9) In re Raplor. 143 U. S.. 110.

(10) \joHory Case, 188 U. S., 321. 356.

(11) iftr> r. s., L'T. Sfc niHo i:iiik v. r. s.. lmc r. s. 2-in. 2r)r)-5a
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vided that a majority of Congress wishes to prevent

tbem in the country at lai'ge.

^ 254. Prohibitions upon the exercise of Federal

powers. In various parts of the Constitution, notably in

Article I, section 9, and in the amendments there are

various general prohibitions upon the Federal govern-

ment. These prohibitions limit the exercise of all powers

to which they are applicable. Thus, while the United

States has, as against the states, full power over the post-

oflfice and interstate commerce, yet these powers must be

so exercised as not to violate these general prohibitions,

like those forbidding unreasonable searches and seizures

and the taking of property without due process of law

in the Fourth and Fifth Amendments. The scope of

these general prohibitions or guarantees is fully consid-

ered in Chapters V to X, above.

§255. Reserved powers of the states. ''The powers

not delegated to the United States by the Constitution,

nor prohibited by it to the states, are reserved to the

states respectively or to the people" (12).

From the nature of the Federal government, being

one of delegated powers, it is not likely that this provi-

sion places any additional constitutional limitation upon

Federal action. Some authoritj^ express or implied,

must be found in the Constitution for all Federal activi-

ties. In a considerable number of instances acts of Con-

gress have been held invalid because not falling fairly

within any grant of the Constitution.

(12) Const, Amend. X.
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Thus Congress has uo power to t'or))ul the sale in a

state of dangerous illumiuatinsj: cil; or to forbid the

wrongful use, in the internal commerce of a state, of

registered trade-marks; or to regulate the liability of

railroad employees for accidents occurring in the internal

commerce of a state ; or to forbid persons in a state from

harboring alien prostitutes, when not done in connection

with their coming into the United States (i:-)). In none

of these cases was there anything to be found in the

Constitution expressly or impliedly authorizing Congress

to deal with the subject matter in question.

It thus appears that acts of Congress may be invalid

either (a) because, although in the exercise of a granted

power, they exercise it in a forbidden way ; or (1)) because

they are not in the exercise of any granted power.

(13) I'nlted States v. DeWltt. !» Wall.. H ; TvmW .Mark Cases. 100

U. S., 2ij; Howard v. Illinois Ceutral Kailioatl. -'nT l. S.. 4(;y ;
Keller

V. Inlted suites. 2i:5 V. S.. 13S.



CHAPTER XIIL
TERRITORIES, DEPENDENCIES, AND NEW STATES.

§ 256. Cession of western lands to United States.

When the Constitution was adopted there had already

been ceded to the United States a great expanse of terri-

tory between the Mississippi river and the western boun-

dary of the thirteen original states. This territory had

been previously claimed, to a various extent, by several

of the states, and its cession to the general goverameut

was required as a condition to the accession of the smaller

states to the Confederation. They felt that such great

additions to the bulk of their larger neighbors would

make relations between them upon anything like equal

terms impossible; hence their insistence, particularly

that of Maryland, that the larger states cede their claims

to the western land to Congress,

Article TV, section 3, of the Constitution contains pro-

visions concerning this territory and the mode in which

new states may be admitted to the Union. These provi-

sions are quoted below in their proper places.

§ 257. Implied powers to annex territory. Tlie Con-

stitution contains no express grant of power to Congress

to annex new territory to the countiy, and when the gi'eat

Louisiana purchase was so suddenly made in 18U3 there

was much discussion of its constitutionality. AVhatever

259
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doubts were tlicn foil Imvo long since disapjK'arod, aud

whenever our courts have referred to the matter they

have declared that the power of the United States to

make war and to make treaties included the power to

acquire territory in either of these ways (1). The right

of the United States to acquire teiTitory by discovery

and occupation has also been judicially affirmed (2).

This is to be implied from the complete control over our

external relations given to Congress by the Constitution.

The ix)wer over these relations is denied to the states

and now rests in the United States, except is so far as the

exercise of particular i)owers may be expressly

prohibited.

Moreover, it is for the political departments of the

government, the legislative aud executive, to determine

who is the sovereign of any territory whatever, and their

decision is binding upon the courts. If these depart-

ments recognize certain territoiy as under the jurisdic-

tion of the United States, the political rights of the

United States there can not be discussed in American

courts. The same is true if some other nation is thus

recognized as entitled to jurisdiction. Recent decisions

illustrating this have been rendered concerning the Pan-

ama Canal Zone and the Isle of Pines (3).

§ 258. Federal sovereignty in territories. Tlic Con-

stitution, Arli'lc |\', section 3, §2, provides:

(1) American Insurance Co. v. Canter, 1 Pet.. 511, 542.

(2) Jones v. United States, 137 U. 8., 202.

(3) Wilson V. Shaw, 204 U. S.. 24; Pearcy v. Stranahan, 205 U. S.,

267.
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''Tlie Congress shall have ] tower to dispose of and

make all needful rules and regulations respecting the ter-

ritory or other property belonging to the United States;

and nothing- in this Constitution shall be so construed as

to prejudice any claims of the United States, or of any

particular state."

It was early held that the United States had full gov-

ernmental power over the territories, implied from the

power to acquire the territory itself, as well as expressly

conferred in the clause above quoted (4). In the states,

the national government is sovereign only in regard to

subjects committed to it by the Constitution. On all

other matters the state governments are sovereign. In

the territories the United States unites the powers of

both national and state governments. Congress may

govern the territories by its own direct legislation, or it

may delegate all or part of this legislative power to terri-

torial legislatures, commissions, or even executives and

judges (5).

^ 259. Application in territories of constitutional pro-

hibitions. The only serious questions concerning Federal

power over the territories have been as to the applicabil-

ity there of certain constitutional limitations upon the

powers of the United States. In various parts of the

Constitution, particularly in the first ten amendments.

(4) American Insurance Co. v. Canter, 1 Pet. 511; Mormon Church

V. United States, 136 U. S., 1.

(5) Dorr v. United States, 195 U. S., 138. A full history of the

government of United States territories before 1871 Is given in Clinton

V. Dnglebrecht, 13 Wall., 434.
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there are a variety of proLibitious upon the actiouy of the

United States government.

(a) By the express language of some of these prohibi-

tions they limit the power of the government only in re-

spect to the states. Such instances are "no tax or duty

shall be laid on articles exported from any state," and

"no preference shall be given by any regulation of com-

merce or revenue to the ports of one state over those of

another" (G).

(b) The express language of at least one prohibition

limits the power of the Federal government eveiywhere

within its jurisdiction. "Neither slavery nor involun-

tary ser\'itude . . . shall exist witliin the United

States or any place subject to their jurisdiction" (7).

(c) Some prohibitions expressly apply only within

the "United States." For instance, "All duties, imposts,

and excises shall be uniform throughout the United

States" (8). The guarantee of citizenship by birth is

in similar language; "All persons bora ... in the

United States . . . are citizens of the United

States" {[)).

(d) Tlie great majority of the ju-ohibitions upon the

United States government <lo not expressly state or

clearly show to what territory they are a|>plicable. This

includes all of the first nine aiiiondments which consti-

tute the Federal bill of rights.

(6) Art. I. HOC. 9. 55 5 and C.

(7) Amend. XIII.

(8) Art. I. gee. 8. §1.

Cj) Amend. XIV, sec. 1.



THE FEDERAL nOVERXMENT 263

§ 260. Spanish cessions of 1898. Power to acquire

"unincorporated" territory. The earlier acquisitions of

territory by the United States formed a contiguous body

of territory, all situated within latitudes readily inhabit-

able by the white race, and all held with the ultimate

prospect of its being admitted to the Union as states, aa

each local division of it might become thus qualified in

property and population. Alaska alone, acquired in 1867,

was an exception to this statement, but its geographical

location and sparseness of population prevented its pre-

senting any important political problems.

By the treaty of peace that closed the Spanish war of

1898 the United States became the sovereign of an

Asiatic archipelago containing several million inliabi-

tants of an alien race, unused to our customs and laws,

and apparently unfitted for a full measure of local self-

government. This novel situation has compelled a care-

ful inquiry into the constitutional status of territory ac-

quired by the United States.

Before the Spanish war no serious questions had arisen

regarding the status of territory acquired by the United

States and not yet admitted to statehood. No decision

had ever turned upon the question whether annexed ter-

ritory became an integral part of the United States, or

was merely held as a dependency, like, for instance, an

English colony. In 1820 Chief Justice Marshall had

uttered a dictum to the effect that the United States was

the name of our great republic, composed of states and

territories, and that the District of Columbia and the

territory west of the Missouri was not less within the
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United States than Maryland or Pennsylvania (Oa) ; but

the matter received no thorough consideration until after

the Spanish war.

Porto Rico and the Philippines were acxjuired by

treaty from Spain with the proviso that "tlu' civil rights

and political status t)f the native inhabitants. . . .

shall be determined by Congress." Shortly thereafter

Congress passed an act taxing goods passing from Porto

Kico into the continental parts of the United States. This

was challenged on the ground that Porto Kico became

by annexation a part of the United States, and that the

Constitution (Art. I, sec. 8, §1) required duties to he

uniform throughout the United States. A majority of

the Supreme Court held that while Porto Kico ceased to

be a foreign country upon annexation (10), it did not

thereby become at once a part of the United States. The

power to acquire territory' implied also the ])ower to pre-

scribe the terms ui)on which it shall be held. l>y treaty

and act of Congress annexed territory may Ih.' at once

incorporated into the United States and l)e as much a

part of this country as is one of the states; but, if the

political dejiartments of the government so desire, an-

nexed territory may be held and governed outside of the

L^'nited States, virtually as a colony or dependency. Such

teiiitory is in the i)Osition of a British colony, which is

neither foreign to (Ircat Britain iioi' yv\ a pait ol' the

latter. It was held that the tei-ritory af-iiuiiC"! I'l-oiii

Spain, under the tei-iiis oi' tlie Spaiii-h tieaty and in

(Ihl) I/OUKliboroiitrli V. r.l;ik<-. r. Wheal.. .'!17.

(1(1) De Minn v. r.lilwfll. IVJ I S.. 1.
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riew of Congressional legislation, occupied this position,

and, not being a part of the United States, Porto Kican

duties need not be uniform with those in the United

States (11).

§ 261. Territorial classification of Federal jurisdiction.

It thus appears that territory within wliich the United

States may exercise authority falls into at least five dif-

ferent classes

:

(a) The states of the Union. Example: Massachu-

setts.

(b) Annexed territory incorporated into the United

States, but not yet admitted to statehood. Example:

Arizona.

(c) Annexed territory not yet incorporated into the

United States, but governed as a dependency. Example

:

Porto Rico and the Philippines.

(d) Territory temporarily occupied by the United

States, for militaiy or other purposes, but without an-

nexation. Example: Cuba after the Spanish war until

the withdrawal of the United States.

(e) Territory within the limits of an organized for-

eign country, over which the latter permits the United

States to exercise some jurisdiction. Example: The juris-

diction exercised by the American consular courts over

American citizens in certain undeveloped countries like

China.

In each one of these five chissos of territory, the ques-

tion may be raised how far constitutional prohibitions

upon governmental actions are applicable. An interest-

(11) Downes v. Bidwell, 1S2 U. S., 244.
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ing series of cases, most of tliein decided since the Si^an-

ish war, lias furnished the material for answers.

^ 262. Prohibitions applicable in states and incorpor-

ated territories, (a) All constitutional prohibitions upon

the action of the Federal government apply in the states.

This was the jDrincipal object in placing them in the Con-

stitution.

(b) In the incorjiorated territories all constitutional

prohibitions apply to the Federal government, except

those meant to be applicable to the states only. For in-

stance, the question arose recently whether persons could

be tried for crime in Alaska without a jury (of twelve

men) required by the Sixth Amendment to the Constitu-

tion. It was held that the terms of the treaty by which

Alaska was acquired and the subsequent legislation of

Congress had the effect of incorporating Alaska into the

United States, and that the Sixth Amendment therefore

applied, even though it concerned merely a matter of

judicial i)roct'dure (1-). A similar decision has been

made regarding the District of Columbia, which is at

least in as favorable a situation as incorporated territory^

inasmuch as it once formed a piwt of the state of Mary^-

land and was then certainly a i)art of the United

States (13).

§ 263. Judiciary article applies in states only. One

imjK)rtant i>arl ol" the Constitution, though not made ex-

pressly applica])l(' to the states alone, has been held not

(lli) RnHHiuuHSfii V. Inltcd Slati-s. lit? W S.. Mi'..

(1.3) Cnllnii V. Wilson. 127 U. S., 540; Dowiies v. Illdwi'll. ls2 \\

S., 2M. 2«;i.
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to apply to incorporated territoiy. Tliis is the first

clause of the judiciary article: "The judicial power of

the United States shall be vested in one Supreme Court,

and in such inferior courts as the Congress may from

time to time ordain and establish. The judges, both of

the Supreme and inferior courts, shall hold their offices

during good behavior, and shall, at stated times, receive

for their services a compensation which shall not be

diminished during their continuance in office" (14). This

clause has always been interpreted as applying only to

United States courts in the states. In the incorporated

territories Congress has habitually created courts whose

judges hold office for short terms of years instead of dur-

ing good behavior (15). These territorial courts exer-

cise a local territorial jurisdiction which is derived from

the power of Congress to govern the territories, not from

the specific grant of judicial power to the United States

in the judiciar^^ article. The latter was designed only

to regulate the exercise of Federal judicial power in the

states which already had judicial systems of their own.

As soon as a territory" is admitted to the Union as a

state its former territorial courts lose all jurisdiction

whatever, and cannot even dispose of pending cases (IG).

§ 264. Unincorporated temtory. (c) Unincorporated

territory, not being a part of the United States, is of

course not entitled to the benefit of such proliibitions

upon Federal action as apply to that action merely in

(14) Art. Ill, Bee. 1.

(15) American Insurance Co. v. Canter, 1 Pet., 511.

(16) Benner v. Porter, 9 How., 235.
Vol. XII— 10
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the United States. Federal taxes and ])ankmptcy laws,

for instance, must be uniform tliroujj^liout the United

States, but unincorix)rated territory may be treated dif-

ferently. Similarly, the provision that all persons born

in the Ignited States shall be citizens would seem not to

apply to unincoqiorated territory.

In Downes v. Bidwell it was urged by counsel that if

the United States could annex territory without making

it a part of the United States, then it would not be bound

by any of the prohibitions of the Constitution and could

govern such unincorporated territory in any arbitrary

manner it saw fit. Tliese general prohibitions upon the

Federal government are contained mainly in Article I,

section 9, and Amendments I to X. X 1 1 1, and XV. They

are not specifically confined to actions of the United

States within the United States, but are general ju-ohibi-

tions, as for instance that Congress shall make no law

prohibiting the free exercise of religion ; that no one shall

lx» deprived of life, liberty, or property without due

process of law; that all ci*iminal trials shall be by jury;

and the like.

On the other hand it was urged that if all of these pro-

hibitions applied to the United States in the Philippines,

for instance, it would be very embarrassing, as the people

there were quite unaccustomed to jury trials as a part

of civil and criminal procedure. T'i>on this ]ioint Mr.

Justice Brown said

:

**We suggest, williout intending to deride, tli.it tliere

may be a distinction between certain natural rights, en-

forced in the Constitution liy i.n.hiliitions against inter-
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ference with them, and what may be termed artificial or

remedial rights, which are peculiar to our own system of

jurisprudence. Of the former class are the rights to one's

own religious opinion and to a public expression of them,

or, as sometimes said, to worship God according to the

dictates of one's own conscience; the right to personal

liberty and individual ])r()p('rty; to freedom of speech

and of the press ; to free access to courts of justice, to due

process of law, and to an equal protection of the laws ; to

immunities from unreasonable searches and seizures, as

well as cruel and unusual punishments ; and to such other

immunities as are indispensable to a free government.

Of the latter class are the rights of citizenship, to suf-

frage, and to the particular methods of procedure pointed

out in the Constitution which are peculiar to Anglo-

Saxon jurisprudence, and some of which have already

been held by the states to be unnecessary to the proper

protection of individuals.

"Whatever may be finally decided by the American

people as to the status of these islands and their in-

habitants—whether they shall be introduced into the

sisterhood of states or be permitted to form independent

governments—it does not follow that, in the meantime,

awaiting that decision, the people are in the matter of

personal rights improtected by the provisions of our

Constitution, and subject to the merely arbitrary control

of Congress. Even if regarded as aliens, they are en-

titled under the principles of the Constitution to be pro-

tected in life, liberty, and property. . . . AVe do not de-

sire, however, to anticipate the difficulties which would
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naturally arise in this connection, but merely to disclaim

any intention to hold that the inhabitants of these ter-

ritories are subject to an unrestrained power on the part

of Congress to deal with them upon the theory that they

have no rights which it is bound to respect" (17).

These important suggestions have been applied in two

recent cases, in which it was held that the requirement

of grand and trial juries for the prosecution of criminals

did not bind the United States government in llawaii

(18), or in the Philippines (19).

§ 265. Foreign territory temporarily occupied, (d) As

regards territory temporarily occupied by this country,

though not annexed, probably the Constitution does not

apply at all. During the American occupation of Cuba

after the Spanisli war, the entire government was ad-

minstered under American control. An American citizen

who was alleged to have committed a crime in Cuba was

arrested in this country to be sent back there for trial.

The contention of the defendant and the answer of the

court ai)pear in the following quotation;

"It is contended that the act of June 6, 1900, is uncon-

stitutional and void in that it does not secure to the ac-

cused, when surrendered to a foreign country for trial

in its tribunals, all of the rights, privileges, and im-

munities that are guaranteed by the Constitution to per-

sons charged with the commission in this country of crime

against the United States. Allusion is here made to the

(17) DowneH v. nidwoll. 1^2 V. S.. 211. 1^2-3.

(18) Hawaii v. Maiiklrbl. 100 V. S.. 1I>7.

(ir)» iH.rr V. rnltcfl Sfatr?. ]'X> \\ S.. KiS.
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provisions of the Federal Constitution relating to tlio

writ of habeas corpus, bills of attainder, ex post facto

laws, trial by jury for crime, and generally to the funda-

mental guarantees of life, liberty, and property embodied

in that instrument. The answer to this suggestion is that

those provisions have no relation to crimes committed

without the jurisdiction of the United States against the

laws of a foreign country" (20).

^ 2G6. Foreign consular jurisdiction, (e) Tt seems also

that the Constitution of the United States does not apply

to any actions of our government that may be authorized

within foreign countries by the law there. If the Japanese

government permits American consuls to conduct trials

in Japan in the consular courts, no jury need be provided.

"The Constitution can have no operation in another

country. When therefore the representatives or officers

of our government are permitted to exercise authority of

any kind in another country, it must be on such conditions

as the two countries may agree, the laws of neither one

being obligator}' upon the other" (21).

§ 267. Admission of new states into the Union. The

Constitution provides. Article IV, section 3, § 1: "New
states may be admitted by the Congress into this Union

;

but no new states shall be formetl or erected within the

jurisdiction of any other state ; nor any state be formed

by the junction of two or more states, or i)arts of states,

without the consent of the legislatures of the states con-

cerned as well as of the Congress."

(20) Neely v. Henkel. ISO U. S.. 109, 122.

(21) In re Ross, 140 U. S., 453, 464.
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It was contonii^laled that new states, formed out of

the territory owned by the United States, should be ad-

mitted to the Union from time to time, as the various

organized territories became fitted for this. The first

new state admitted under this clause was Vermont in

1791, and the number lias been increased until at this

date (1909) thirty-three states have been admitted in ad-

dition to the original thirteen. It is generally admitted

today that the admission of a state to the Union is ir-

revocable, and that the state can neither withdraw nor be

excluded.

"Tlie Constitution, in all its provisions, looks to an

indestructible Union, composed of indestructible states.

When, therefore, Texas became one of the United States,

she entered into an indissoluble relation. All the obliga-

tions of perpetual union and all the giuirantees of repul>-

lican government in the L^nion, attached at once to the

state. The act which consummated her admission into

the Union was something more than a (•()nij)act ; it was

the incoriK)ration of a new member into the political body.

And it was final. . . . There was no place for reconsidera-

tion, or revocation, except through revolution, or through

consent of the states. . . . M'exas continued to ])o a state,

and a state of the Union, notwithstanding the transac-

tions [secession and Civil war] to which we have re-

ferred" (2li).

§ 2G8. Can new states be admitted with powers less

than those of other states? A state can only be admitted

upon the same footing as tiie other states and any attempt

(22) Texas v. Wliltt-. 7 Wnll.. TOO.
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by Congress in the terms of admission, citlior to increase

its own powers or diminish those of the new state as com-

pared with its neighbors, are invalid (23). Congress has

at various times purported to limit in certain particulars

the legislative powers of states newly admitted, like

Utah, or "reconstructed," like Mississippi, the former

in respect to the future legalization of polygamy, and the

latter in respect to the restrictions upon suffrage. These

attempts are doubtless invalid (24).

A distinction has been made, however, between terras

of admission limiting the political rights of new states,

and those limiting their rights \\4th respect to property.

Thus, provisions qualifying the right of Minnesota to

deal with the public lands of the United States in the

hands of the latter or its transferees have been upheld as

an agreement respecting property made by the new state

upon its admission (25).

(23) Coyle v. Smith, 221 U. S. 559.

(24) Sproule v. Fredericks, 00 Mfss. 808.

(25) Stearns v. Miuuesota, ITU U. S., 223.



CHAPTEK XIV.

REGULATION OF COMMERCE.

§ 269. Historical outline. Commercial tUnioulties ari-

sing from the divergent legislation of the original states,

and the discriminatory regulations of foreign countries

to which America could opjwse no imited resistance,

created perhaps the strongest single influence that led

to the adoption of the Constitution. In the convention

the southern delegates wislied to forbid the United States

from taxing exports or from prohibiting the slave trade

;

and to restrict the national ix)wer to regulate commerce

and to pass navigation laws. The interests of the north-

ern commercial states were opposed to all these views,

and a compromise was finally agreed upon. The United

States was forbidden to tax exports or to prohibit the

slave trade for twenty years. On the other hand Con-

gress was given unrestricted jx)wer *'to regulate com-

merce with foreign nations, and among the several states,

anrl with the Indian tril)Os." Tonnage taxes and duties

on imports were denied to the states. All of these pro-

visions having a commercial juirposc may conveniently

be discussed together.

Section 1. Dttipis on Imports, Export.s, and Tonnage.

^ 270. State duties on imports prohibited. "Xo state

iihall, witlioiit the consent <»!' tlic C<jugress, lay any im-

274
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posts or duties on imports or exports, except what may

be absolutely necessary for executing its inspection laws

;

and the net produce of all duties and imposts, laid by

any state on imports or exports, shall be for the use of the

treasury of the United States ; and all such laws shall be

subject to the revision and control of the Congress" (1).

At the time the Constitution was adopted most of the

imports to the United States from foreign countries en-

tered the country through the ports of the two or three

states having good harbors, notably New York and Rhode

Island, These states, by levying duties upon imports,

not only reserved this valuable source of revenue to them-

selves, but were enabled to levy tribute upon all of the

other states using imported goods. The im^wst duties

levied by New York simply added that much to the price

of the imported articles afterwards shipped from New
York to other states, and the citizens of the non-import-

ing states got no benefit from the taxes finally borne by

them. It was at once recognized in the Philadelphia con-

vention that the power to levy import duties should be

placed in the hands of Congress, and that the revenue

therefrom should belong to the national government.

There was little objection, therefore, to the adoption of

the clause quoted above.

§ 271. What is an import? The first question that nat-

urally presents itself is whether this prohibition extends

to goods imported from other states or only to those im-

ported from foreign countries. The question was not

directly presented to the Supreme Court until 1869, when

(1) Const., Art. I, sec. 10, §2.
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it was (Jocided, aJtiT a oaivful consideration of the his-

torical meaning of the words used, that imports referred

only to goods coming from foreign countries (2). Ob-

viously the term ai)i>li('s only to property, not to free

persons entering the count ly.

§ 272. Wliat is a tax on imports? Of course many

imports remain physically intact lor a long time after

importation and so it may be asked for how long after

imi^ortation does the exemption from state taxation con-

tinue? This was the question presented to the Supreme

Court in the important case of Brown v. Maryland (3)

which was decided in 18i!7. A law of Maryland, requir-

ing a license fee from all importers who sold imported

goods, was resisted. The view might have been taken

that a tax upon imports was a tax im]^osed only on ac-

count of or upon the occasion of the importation of prop-

erty; and that a tax u]>on all })roperty alike, domestic

and foreign, after it had reached its destination in the

state, was not a tax niion imports at all. This would ef-

fectively ha VI' jjrcvcntcd a state from raisintr a revenue

from a tax levied specifically ui)on imports, or discrimi-

nating against them, and doubtless wouhl have satisfied

the purjtoses of the framers of the Constitution. Chief

Justice Marshall, however, went further, and interpreted

the clause to for])id a state's taxing inijiorts at all, even

by a g<Mi(Tal jiroprrly tax, so long as the import had not

been used, sold, or taken nnl of tlic oi'igiiial i>acka,i,'o in

which it was imported. He also diM-idcd lliat a tax upon

(2) Woodruff V. Parham, 8 WaU., 123.

(3) 12 Wheaton, 419.
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the selling of an article was substantially a tax upon the

article itself and fell within the prohibition upon the

latter.

The principal reason for this decision was that other-

wise it was impossible to prevent the importing states

with good seaports from exacting tribute from the neces-

sities of users of imported goods in other states. AVhen

the importations were not made directly by persons in

the state where they were used, it would be necessary to

buy them from the original importer, and, if his state

taxed them, even under a general tax, their price would

be increased to the next purchaser. Therefore they were

allowed to be sold once before being subject to any state

taxation whatever. If not sold, but used or taken out

of the original package by the importer, the necessity for

an exemption for the above purpose of course ceased, and

they could be taxed. Such was the origin and purpose of

the now famous "original package" doctrine.

§273. Development of the ''original package" doc-

trine. The result of the decision in Brown v. ^Maryland

is that stocks of imported goods, no matter how large,

are exempt from all state or municipal taxation so long

as they remain unsold in the original packages. Curi-

ously enough, the question what constituted the original

package did not come before the Supreme Court for over

110 years after the adoption of the Constitution. Then

it arose in a case from New Orleans. An importer of

diy goods in the city would order from Europe 500 dozen

towels. The towels would be wrapped by the foreign

manufacturer in small packages of several dozen towels
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eacli, and 100 of these small separately wrajiiti'd jiackages

would then be shipi)ed to New Orleans in a largo wooden

packing case. The importer there would ojjcn the case

and olTer for sale the separately wi'apped packages.

These latter packages were never broken. Did the small

parcels constitute the "original package" protected by

the importing clause, or was the large wooden case the

original package? The court decided that the latter was

the true meaning, and that opening the large case and

offering the small parcels for sale separately deprived

them of their immunity from taxation (4).

^ 274. Same : How large must an '

' original package '

'

be? Inunediately after this decision, the court was

called upon to settle how large a package must be in order

to be an ** original package," even if actually imported

separately. Suppose cigarettes are imported in single

boxes of ten each and beer in separate bottles, are these

exempted from taxation until sold, not to the retailer, but

to the consumer! Under the commerce clause of the Con-

stitution goods shipj)ed from one state into another are

free from certain kinds of state regulation so long as

they remain unsold in the original package. This is fully

discussed in §§ 296-98, below. A state prohibiting the

sale of licjuor or cigarettes within it might find its policy

entirely defeated, by the importation into it of small

separate packages of spirits or tobacco of a size adapted

to the retail trade, through its inability to regulate the

sale of interstate and foreign goods in the original pack-

age. Tills phase of the matter was actually presented

(4) .May V. New Orleans. 178 U. S.. 496.
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in Austin v. Tennessee. In 1900, single packages of

cigarettes shipped into Tennessee separately were offered

for sale as original packages in defiance of the laws of

Tennessee to the contrary. The court said:

**The real (luestion in this case is whether the size of

the package in whicli the imjX)rtation is actually made is

to govern ; or, the size of the package in which bona fide

transactions are carried on between the manufacturer and

the wholesale dealer residing in different states. We
hold to the latter view. The whole theory of the ex-

emption of the original package from the operation of

state laws is based upon the idea that the property is im-

ported in the ordinary form in which, from time im-

memorial, foreign goods have been brought into the coun-

try. These have gone at once into the hands of the whole-

sale dealers, who have been in the habit of breaking and

distributing their contents among the several retail deal-

ers throughout the state. It was with reference to this

method of doing business that the doctrine of the ex-

emption of the original package grew up. By taking the

words * original package' in their literal sense, a number

of so-called original package manufactories have been

started through the country, whose business it is to manu-

facture goods for the express purpose of sending their

products into other states in minute packages, that may
at once go into the hands of the retail dealers and con-

sumers, and thus bid defiance to the laws of the state

against their importation and sale. . . . Without undertak-

ing to determine what is the proper size of an original

package in each case, evidently the doctrine has no ap-
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plic*ition where llio inanufacturor }»uts uj) tlie package

witli tlie express intent of cwulinL!: the laws of another

state, and is enabled to carry ont his puri)osc l)y tlic facile

agency of ;in cxiu'ess comi)any and the connivance of his

consignee" (5).

So far as the constitutional prohibition u^ton taxing im-

ports is concerned, this interpretation is precisely in the

spirit of the original interpretation that exempted "orig-

inal i)ackages. " It was designed to enable non-importing

states to purchase goods from importers resident in the

importing states without having to pay taxes to the

governments of the latter. This result is amply secured

by protecting the wholesale trade in imports.

^ 275. State and Federal duties on exports forbidden.

The Constitution, Article I, section 9, ^ 5 provides: "No
tax or duty shall be laid on articles exported from any

state." This is a prohibition on the Federal government,

and, with the one on the states already quoted (^270,

above), forbids any tax whatever on exports in the United

States.

The word export in this clause applies only to goods

exported to a foreign country. It does not apply to goods

passing between the United States and territorial depend-

encies like Porto Rico (6).

^ 276. What is a tax on exports? The general excise

tax If'viod by the United States upon all property of a

certain class alike, such as tobacco or cheese, is not a tax

upon exports simply because some of these goods are

(5) Austin V. ToanosBOP. 179 U. S., 343. 359-60.

(6) Dooley v. U. S., 183 U. S., 151.
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afterwards actually oxi)orted, or even when they are

iiiaimfactured iindor a contract for export. It is only

when goods are taxed by reason of or upon the occasion of

their exportation that it is a tax upon exports (7).

The stamp tax imposed on hills of lading for any goods

exported from the United States amounts to a tax on

exports. Commercial usag<5 almost necessarily requires

that bills of lading be issued upon the occasion of export-

ing, and a tax upon a necessary incident of export

amounts to a tax upon the goods exported (8).

§ 277. State inspection laws. ''We feel quite safe in

saying that neither at the time of the formation of the

Constitution nor since has any inspection law included

anything but personal property as a subject of its opera-

tion. . . . "What is an inspection? Something which

can be accomplished by looking at or weighing or meas-

uring the thing to l:>e inspected, or applying to it at once

some crucial test. "When testimony or evidence is to be

taken and examined, it is not inspection in any sense

whatever." Therefore the Supreme Court held invalid

a law of New York requiring foreign immigrants to pay

so-called inspection fees for ascertaining whether they

were criminals, paupers, or orphans (9).

''Recognized elements of inspection laws have always

been quality of the article, form, capacity, dimensions,

and weight of package, mode of putting up, and marking

and brandino- of various kinds, all these matters being

(7) Cornell v. Coyne, 192 U. S., 418.

(8) Fairbanks v. U. S., 181 U. S.. 283.

(9) People V. Comp. Gen. Transatlantique, 107 U. S., pp. 61, 62.
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supervised by a piiMic ofTicer liaviug authority to pass

or not pass tlu> article as lawful merchandise, as it did

or (lid not answer the prescribed requirements" (10).

The Constitution i^ermits states, at least in the absence

of Congressional ])rohibition, to lay duties on imports

and exports sufiicieiit to execute their inspection laws

(§ 270, above). If the duties laid for this purjwse are

not too high for the law to be regarded as a bona fide

inspection law the duties im])osed are valid, apparently

even though the court may think them somewhat exces-

sive for their purpose. The Supreme Court has sug-

gested that under the wording of this clause Congress is

the proper tribunal to decide whether a fee, really for

inspection, is excessive; and that the court cannot inter-

fere (11). Where the alleged inspection fee is too high

to have Ix'cn intended in good faith solely for this pur-

pose, the courts may pronounce it invalid as really not

an inspection law at all but designed for other pur-

poses (12).

i; 278. State tonnage duties forbidden. The Constitu-

tion, Article I, section 1), ^ 'A, i)rovides: "No state shall,

without the consent of Congress, lay any duty of

tonnage."

This does not prevent a state in which a vessel has s

situs for taxation (§!5 173, 28S) from taxing it upon its

aBsessed property value, or even from imposing on it a

6xed license fee for its em|>loyment in navigation, but it

(10) Tumor v. .Miirylnnd, 107 V. S., p. T).'..

(11) rnlHpHro (Jimiin Co. v. No. Curollim, 171 I'. S.. p. 3r>5.

(12) Hriinmor v. Hel)nian, l^S V. S.. 78.
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apparently prevents a tax proportioned to tonnage, as

$1 a ton, and so forth (13). When the imposition is not

really a tax, but is compensation for the benefit of specific

improvements or services, like improved waterways,

whar\'es, or quarantine inspection, the charge may be

according to tonnage (14). Compare § 290, below.

Section 2. Interstate Commerce. General Concep-

tions.

§ 279. Commerce clause. The Constitution, Article I,

section 8, § 3, gives Congress power *'to regulate com-

merce with foreign nations, and among the several states,

and with Indian tribes."

The early decisions upon this clause were largely de-

voted to determining whether the power to regulate inter-

state and foreign commerce was exclusively with the

United States, or was a concurrent power. Later the liti-

gation was chiefly over the line to be drawn between the

exclusive and concurrent parts of the power; and more

recently the important decisions have concerned the ex-

tent to which Congress may regulate matters incidental

to commerce. It will be convenient to consider the sub-

ject roughly in this order.

§ 280. What is commerce? In the earliest great case

upon the subject, Gibbons v. Ogden (15), it was said by

Chief Justice Marshall that commerce was intercourse

—

commercial intercourse in all its branches, including navi-

gation and the carriage of passengers as well as goods.

(13) state Tonnage Tax Cases, 12 Wall., 204.

(14) Huse V. Glover. 119 U. S.. 543.

(15) 9 Wheaton, 1.

Vol. XII—20
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Fifty years later it was said "commerce is a term of the

largest import. It comprehends intercourse for the

l)urposes of trade in any and all of its forms, including

the transportation, j)urchase, sale, and exchange of com-

modities." In 1877 it was decided that the business of

sending telegraph messages was commerce (16), and

more recently it lias lx*en held that the maintenance of

a toll bridge or ferr>' for passengers crossing a river be-

tween two states is also commerce.

Usually it has been said that the intercourse must be

"commercial," or for "trade puriioses," but some re-

cent opinions omit even this qualification. In the bridge

case just referred to the court said: "The thousands

of people who daily pass and repass over this bridge may

as truly be said to be engaged in commerce as if they

were shijjping cargoes or merchandise from New York to

Liverpool" (17). Many of those persons were no doubt

crossing the bridge for non-commerciid purposes, and it

has never yet been decided whether a oommercial j^ur-

pose is essential to make the transit of persons or goods

commerce.

It has several times been decided that where inter-

course is not involved in the transaction it is not

commerce. Manufacturing, for instance, is not com-

merce; nor is agriculture, nor mining, nor fishing. An
early |>rosecution under the Federal anti-trust act, which

forbade combinations in restraint of commerce among

the states, failed when directed against a combination to

(]()) PonHnfoln Tcloe. Co. v. Wi-sKtu Tnlon Teloji. To., flf. I'. R. 1.

(17) Covlnirlnn I'.rldKc ('<>. v. Kt'iitucky. l.'.l \'. S. L'nj. Tlie ImihI-

noHH f>f n or)rr<'»<iK»n(lcnce Hcbool Is also couiniercc. iDternatlonul Co. v.

Plgg. U17 U. 8. 91.
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manufacture sugar. ''Commerce succeeds to manufac-

ture, and is not a part of it." The combination to manu-

facture was not subject to Federal control, although a

combination in soiling the manufactured article would

be (18).

i^ 281. When is commerce interstate? When is com-

merce carried on ''among the states" or "with foreign

nations" as contrasted with commerce in a single state?

Obviously the commercial power would be most ineffect-

ive if confined to commerce at the instant when it was
crossing a state line. Commerce carried on wholly within

a state is subject to state regulation only, but if it crosses

a state line the entire commercial transaction of which

the crossing is a part is within the Federal power. This

is clearly illustrated by a case decided about 1870. A
small steamer pliod upon a Michigan river between

points wholly in Michigan. It did not run in connection

with any transportation line leading to other states,

though some of the goods it carried were ultimately des-

tined for outside points. The Supreme Court held that

the carriage of any such goods made the steamer engaged

in interstate commerce and subject to the regulation of

Congress.

"So far as she was employed in transporting goods

destined for other states, or goods brought from without

the limits of Michigan and destined to places within that

state, she was engaged in commerce between the states,

and, however limited that commerce may have been, she

was, so far as it went, subject to the legislation of Con-

(18) United States v. Knight Co., 156 U. S., 1.
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gress. She was cm}>loyed as an instrument of that com-

merce; for whenoviT a i-oinmodity lias bc^m to move as

an article of trade from one state to another, commerce

in that commodity lx»tween the states has commenced.

The fact that several different and independent agencies

are employed in transporting the connnodity, some act-

ing entirely in one state, and some acting through two or

more states, does in no resi)ect affect the character of the

transaction. To tlie extent in which each agency acts in

that transportation, it is subject to the regulation of

Congress" (19).

Since then it has been said that ''the recrulation of

commerce implies as much control, as far reaching i)OW-

ers, over an artificial as over a natural highway." In

view of these statements it seems that Congress would

have power to regulate practically every jniblic highway

and public means of transportation in the United States,

including city streets and car lines; for all of these to a

certain extent are emjiloyed in transjiorting commodi-

ties or persons who arc moving on a journey into or out

of a state.

?; 282. Beginning and ending of commercial transit.

When commerce consists in traiisitortation, the jioiut of

time at which it iK'gins is when the subject of it is actually

started on a continuous journey to another state, or is

delivered to a carrier for such transjiortation. Prelim-

inary movements for tiie j)urpose of making proper ar-

rangements for its journey, or assembling it at the point

where tin- real journey is to begin are not a part of tlie

(19) The Daniel Ball, 10 Wall.. 557.
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interstate transportation. "When the journey has once

begun its continuous character is not destroyed when the

movement is temporarily halted for the purposes of the

journey, as in making railroad connections, or in caring

for driven animals, or in waiting for high water to con-

tinue the flotation of logs (20). On the other hand, if

the transit of the property is stopped, not for a i)urpose

incidental to the journey, but for some collateral busi-

ness purpose, such as a sale, or to await further orders,

its interstate journey has ceased (21).

^ 283. Trajisit across state border an essential part of

transaction. Business or commerce which does not con-

template as part of the transaction that anything (such

as goods, persons, or intelligence), shall cross a state line

is not interstate commerce. Thus, the making of an

insurance contract in one state, by a company whose

place of business is in another state, is not interstate

commerce (22) ; nor is a contract in one state to sell

property in another, no transportation between the two

states being contemplated. On the other hand, the sell-

ing of goods to be shipped out of a state, or their sale

made upon coming into the state, or the making of con-

tracts to bring them into the state are all part of inter-

state commerce (23).

^ 284. Is Federal power to regulate commerce exclu-

sive? For many years after the adoption of the Cun.stitu-

(20) Coe V. Errol, 116 U. S.. 517.

(21) General Oil Co. v. Grain, 209 U. S., 211.

(22) Paul V. Virginia. 8 W^all.. 168.

(23) Robbins v. Shelby County District, 120 U. S., 489.
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tion the members of the Supreme Court were much di-

vided over the question whether the grant of commercial

power to Congress was wholly exclusive, or whether it

could also be exercised by the states until Congress

acted inconsistently therewith. This conflict was finally

brought to an end in 1851 by an opinion of Mr. Justice

Curtis in the case of Cooley v. Board of Wardens (24),

concerning a pilotage law of the i)ort of Philadeliihia.

He said:

''The diversities of opinion, therefore, which have ex-

isted on this subject have arisen from the different views

taken of the nature of this power. But when the nature

of a power like this is spoken of, when it is said that the

nature of the power requires that it should be exercised

exclusively by Congress, it must l)e intended to refer

to the subjects of that power, and to say they are of such

a nature as to require exclusive legislation by Congress.

Now, the ix)wer to regulate commerce embraces a vast

field, containing not only many Juit exceedingly various

subjects quite unlike in their nature; some imperatively

demanding a single uniform rule, operating equally on

the commerce of the United States in every ]iort ; and

some, like the subject now in ([uestion, as imperatively

demanding that diversity which alone can meet the local

necessities of navigation.

"Either absolutely to afTinii oi- deny that the nature

of this power requires exclusive legislation ])y Congress,

is to lose sight of the nature of the subjects of this power,

and to assert eoneerning all of them what is really apjili-

(24) IL' How., 299.
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cable but to a part. Whatever subjects of this power are

in their nature national, or admit only of one uniform

system, or plan of regulation, may justly be said to be of

siicli a nature as to require exclusive legislation by

Congress."

Since then this rule has always been accepted, but nat-

urally there has been some difference of opinion as to

what commercial subjects are in their nature national

and what are local. For the next fifty years the work

of the Supreme Court in interpreting the commercial

clause consisted chiefly in deciding where this division

line lay in a number of classes of cases. This will be dis-

cussed below.

Section 3. State Legislation Discriminating Against

Interstate Commerce.

§285. Discriminatory legislation prohibited. Tiie

principal legislative powers by which interstate or for-

eign commerce may be affected are the powers of taxa-

tion and of regulation (including prohibition). It was

early settled that any state legislation discriminating

against interstate or foreign commerce in favor of domes-

tic commerce was invalid. The securing of virtual free

trade between the states was one of the prime objects of

the Constitution, and hence all discriminatory legislation

affects the subject in a national respect and thus is beyond

the power of the states under the rule laid down in the

Cooley case. This is so whether the discrimination takes

the form of taxation or regulation. No state can require

a discriminatory license fee for the sale of goods pro-
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(luced outside of it (25). It cannot require the inspec-

tion of interstate goods when olTered for sale, if it does

not require a like inspection of domestic goods; nor can

it forbid the sale of imiwrted liquor in the sta^e if it per-

mits domestic liquor to be thus sold (26).

Section 4. State Taxation Affecting Interstate

Commerce Without Discrimination.

^ 286. Taxes upon transportation. The transportation

of goods into or out of a state—an activity which is the

very essence of interstate commerce—cannot be taxed by

a state at all, even without discrimination. This was

first clearly decided in a case where Pennsylvania had

attempted to levy a small tax upon even^ ton of freight

carried in the state. As regards interstate transporta-

tion the Supreme Court held that such a tax was a re-

straint upon the right to have tlie subjects of commerce

pass freely from one state to another, and that this was

a matter national in its nature and so unlit for local regu-

lation (27). Later it was decided tliat a percentage tax

upon gross receipts from transjjortation was equally

bad as to the receipts from interstate transportation, on

the ground that these were so closely connected with the

transportation that it was in substance the same as tax-

ing the transportation. License taxes for the privilege of

engaging in iiitci-statr trnnsi)(>rtati(»n arc likewise in-

valid; and so arc taxes upon tlic business of soliciting

(25) Welton v. MIhsoutI. 91 U. S., 275.

(26) Scott V. Donalfl. 165 U. S.. 58.

(27) State Frflght Tax, 15 Wall., 232.
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interstate transportation, as was held in a case where

California attempted to tax a railroad agency in San

Francisco for soliciting passengers going east to take a

particular line between Chicago and New York (28). The

same principles have been applied to the transmission of

intelligence by telegraph.

§ 287. Taxes upon sales. A state tax upon the sale of

goods in the state at the time is valid, even though the

goods have been brought from outside and are offered for

sale in the original packages (29). If, however, the

goods to be sold are outside of the state, and the business

done in the state consists in selling or soliciting the sale

of goods aftei^wards to be shipped in to fill the order, the

state cannot tax this selling or soliciting (30). The prin-

ciple seems to be that a state may place no impediments

upon the transfer of goods from one state to another.

Such transfer comprises not only the actual transporta-

tion of the goods, but such previous activities as directly

lead to the transportation, including selling for delivery

in the state, and the soliciting of such sales or transpor-

tation. On the other hand, when the goods have arrived

at their destination, they may be taxed as property or

dealings with them may be taxed to provide revenue for

the government, in return for the protection it affords to

the property or to the business done with it. Such taxa-

tion affects interstate commerce too slightly to bo a na-

tional matter. This principle seems to be the one ujx)n

(28) McCall V. California, 136 U. S., 104.

(29) Woodruff v. Parham, 8 Wall.. 123.

(30) Robblns v. Shelby County Taxing District, 120 U. S., 489.
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which rests the well-known distinction between a staters

power to tax a pedler selling interstate goods and a

drummer selling tlieni. The i)odlcr lias bis goods with

him and may be taxed ; the drummer is taking orders for

goods to be shipped into the state, and may not be taxed.

§ 288. Taxes upon property engaged in interstate com-

merce. While goods shipped ixOiu one state to another

are actually in transit they are probably not taxable by

any state (31), but as soon as they reach their destina-

tion they are taxable in that state, even though they are

still in the "original i)ackage" (32). The prohibition

against state taxation of imports extends only to goods

from foreign countries. Goods from other states are

not imports (;$ 271, above). The fact that goods have

been brought into the state for sale and that such sales

are ])eing solicited will not prevent the goods being taxed

by the state as jjroperty, without dix-riinination.

The instruments by which commerce is carried on, like

cars and ships, may be also taxed as property in any

state wliere they have a situs for taxation. See j5 173,

above.

^ 289. Taxes as conditions precedent to engaging in

interstate commerce. State taxes ujion proi>erty or ujum

business, otherwise vali<l, may be inijiosed in such a man-

ner as to ])e an nni-onstitutioiial interference with inter-

state commerce. Snppo>e, for instance, that a telegraph

company is taxed ui)on its capital in the state, with a

proviso that if it does not pay the tax it may thereafter

(31) Coe V. Errol. IIG U. S.. 517.

(32) Brown v. Houston. Ill U. S., 622.
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do no busiuoss witliiu the slate. This manner of collect-

ing the tax is unconstitutional, as forbidding the exercise

of a right protected by the United States Constitution

from state interference—the right to do interstate com-

merce. The tax may be collected by seizing and selling

the company's property, or in any other way that does

not impose upon it a legislative prohibition to exercise

a Federal right (33). Similarly, it would not be doubted

that a state statute was invalid that attempted to deprive

persons of the right to use the post-office, for non-compli-

ance with some state regulation.

§ 290. Tolls for the use of improvements. Suppose a

state improves the condition of a wateiiivay or road over

which interstate commerce is conducted, and charges toll

for the use of the improvement. A bona fide and reason-

able toll for such a purpose is valid. It is distinguished

from a tax upon interstate transportation, upon the

ground that it is a reasonable compensation for the use of

a definite improvement made under state authority, while

a tax is simply a measure for revenue irrespective of any

specific benefit obtained therefrom (34). Upon a similar

principle are justified wharfage fees, bridge tolls, and

quarantine and inspection charges, all of which are fairly

proportional to services rendered or facilities afforded.

Compare § 278, above.

§ 291. Taxes upon franchises, and compensation for

their grant. As has been explained elsewhere in this

(3o) Western Union Telegraph Co. v. Massachusetts, 125 U. S., 530.

(34) Huse V. Glover, 119 U. S., 543.
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article (§ 180, above), a franchit^e is a privilege grant-

able by the government at its pleasure, wliicb cannot be

exercised without such a grant. The government that

grants a franchise may, in the absence of a contract to

the contrary, tax it as property at its fair value; or may

impose upon it an excise tax measured in auy reasonable

manner; or, if the franchise be revocable, it nuiy tax it

quite arbitrarily as the price of not revoking it (35). A
tax upon a corporate franchise, therefore, is not subject

to the same limitations as taxes upon property and busi-

ness. If a state measures the tax upon a coq)orate fran-

chise by the gross receipts from the business done, this

is valid, even though the receipts are from interstate

commerce. It is not a tax ui)on the commerce, but uix)n

the franchise which the state created at pleasure, and

which it may therefore tax (3(i). In so far as a corpo-

rate franchise consists merely of the ]m\vcr to do inter-

state commerce, a state cannot tax it if it lias been

granted by another state or by the United States, for

this would be the taxation, not of a paiticulnr jirivilege

created by itself, but of a privilege created by anotiicr

sovereignty and used only in tiic exercise of a Federal

right.

As a state is not obliged to grant n frnncliisc at all. it

may make sudi prcuniai'v conditions as it pleases when

the grant is made, including an exaction of a large per-

centage (209c) of the reecipts from transportation, even

(3j) California v. Central Pacific Railroad Co.. 127 U. S., 1, 40-42.

(36) Maine v. Grand Trunk Railroad Co., 142 U. S.. 217.
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though these are largely derived from interstate com-

merce (37).

§ 292. Taxes indirectly affecting commerce. Of course

any tax on property or business must be paid ultimately

out of the capital or receipts of the business, and if any

part of the business is interstate commerce this ulti-

mately bears its share of the tax, no matter upon what

it is directly imposed. Such indirect effect of taxation,

however, does not regulate interstate commerce in any

national aspect, and so is within the concurrent ix)wer of

the states. For instance, Georgia imposed a tax upon

the business of conducting an employment agency to hire

laborers to he employed beyond the limits of the state.

Of course the laborers who were hired went out of the

state, thus engaging in or becoming the subject of

interstate commerce, but the tax upon the business of

securing laborers to work elsewhere was so incidentally

connected with the actual transportation that it was not

invalid (38).

Section 5. State Regulation Apfecting Interstate

Commerce Without Discrimination.

§ 293. Regulation of transportation: Rates. The in-

creasing importance to the public of transportation has

in recent years enonnously increased the amount of leg-

islative regulation, state and Federal, which it has re-

ceived. Some of the most important cases ever decided

under the commerce clause have dealt with the question

(37) Railroad Co. v. Maryland, 21 Wall., 456.

(38) Williams v. Fears, 179 U. S.. 270.
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of the respective fields of the state and Federal govern-

ments in regulating transportation. The great case upon

state regulation of interstate railroad rates is that of the

Wabash Railway Company, decided in 1886 (39). An

Illinois statute forbade any railroad to charge as much

for hauling freight or passengers any distance within

the state as it at the same time charged for the same

service over a greater distance upon the same road. This

being interpreted by the Illinois courts to include inter-

state traffic, the law was held unconstitutional by the

United States Supreme Court. The entire interstate

journey must be treated as a unit, and to permit one state

to presenile the rate for sen'ices to be i^erformed partly

in other states, and in the price of which citizens of other

states have an equal interest, W(nil(l ho for a state to

interfere with interstate commerce in one of its national

aspects. This decision was at once followed by the estab-

lishment of the Federal Interstate Commerce Commis-

sion, by which interstate rates are now regulated.

The principle of this decision has been extended to all

cases where any part of the through journey from point

to point passes outside of a single state, even though

both ends of the journey are in one state. Thus, New

York may not regulate rates between New York and

Buffalo, when the goods pass through Pennsylvania on

the way; nor may California regulate ocean rates be-

tween California jwints, where the vessel goes upon the

high seas (40). Nor may a state require that a purely

(.3;») iiH r. s., r,r,7.

(40) Ilanley v. Kansas City, etc. Hallway Co., 1^7 C. S., (517.
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internal rate Ijc not higher than an interstate rate for

the same distance, as this puts an effective pressure upon

the amount of interstate rates. When a state regulates

its internal rates it must do so with reference only to the

earnings and expenses of internal traffic. Interstate re-

ceipts and expenses must be disregarded (41).

§ 294. Same: Services. As regards state regulation

requiring certain kinds of service from transportation

comixmies, these are upheld unless they substantially

hamper the carrier in conducting its interstate business.

Instances of the latter are: Compelling through inter-

state trains to make an unreasonable number of local

stops, making unreasonable rules about furnishing cars

for interstate shipments, regulating the delivery of tele-

graph messages in other states, and requiring separate

coaches for whites and negroes in interstate travel.

§ 295. Same: Instruments, agents, liability, etc.

These phases of interstate transportation may usually

be regulated by the states without involving any matter

of national importance. The speed of interstate trains in

the state may be regulated, their engineers may be re-

quired to be examined for color blindness, the heating of

passenger trains by stoves may be forbidden, contracts

exempting railways from liability for negligence may be

forbidden, and freight trains may not be pennitted to run

on Sunday except with perishable freight (42).

§ 296. Conditions precedent and prohibitions upon en-

gaging in interstate commerce. Just as a state may not

(41) Smythe v. Ames, 169 U. S., 466. 540 ff.

(42) Most of the cases upon the subject are cited in C. C. C.

St. Louis Railway v. Illinois, 177 U. S., 514.

See p. 307.
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make the payment of a tax a condition precedent to exer-

cising the Federal right of engaging in interstate com-

merce, neither may it make a compliance with any state

regulation a like condition precedent. Thus, though a

state may require that persons engaged in foreign com-

merce shall rei)ort various particulars about persons

brought into the country, a similar report of certain

facts about the vessel may not be required as a condition

precedent to engaging in interstate commerce; nor can

an express company be required to have a certain actual

cai)ital in order to do interstate business in a state (43).

From this it would seem clear that state legislation abso-

luteh' forbidding interstate commerce would ordinarily

be invalid. Even foreign corporations may not be for-

bidden to do interstate business in a state, either abso-

lutely or upon conditions (44), though of course a corpo-

ration may l)e made to submit to conditions as the price

of a cori)orate charter from a state, which it could not

otherwise o])tain (47)). roni]">are ^ 201, alwve.

^ 297. Same: Liquor prohibition cases. Some recent

cases in which the Supreme Court has dealt with this

question have excited extraordinary interest on account

of the important social and economic factors involved.

An Iowa statute forbade the manufacture, sale, or trans-

portation into the state of any intoxicating liquors, with

certain unimi)ortant excei)tions. The i)rohihition ujion

(43) Slnnot v. Davenport, 22 How., 227; Cnitrhrr v. Ky.. 141 U. S..

47.

(44) Tfrnblna Co. v. Pennsylvania. 125 U. S., 181, 190; Crutcher v.

Kentucky. 141 U. S., 47, 57.

(45) Ashley v. Kyan, 153 U. S., 4;i6, 440-41.
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manufacture was upheld as preceding commerce, undc-r

the principle discussed in § 280, above (4G), The jjiovi-

sion against transporting liquors into the state was licld

unconstitutional as affecting in a national aspect a legiti-

mate article of commerce in the interstate transportation

of which other states than Iowa were interested (47).

Then followed the great case of Leisy v. Hardin (48) in

1890, involving the remainder of the statute. In favor of

the prohibition of the sale in Iowa of liquor brought from

other states, it was urged that the admitted social and

economic effects of liquor selling made its regulation in

each state a local rather than a national matter. If the

public policy of a single state were opposed to liquor

selling this was primarily a matter of local self-protec-

tion rather than a matter for national consideration, and

so the law should be upheld. On the other side it was

argued that Iowa could no more compel the rest of the

countiy to cease interstate commerce with Iowa in liquor

than in any other commodity, so long as liquor was gen-

erally regarded as a legitimate subject of commerce. It

was admitted that states might exclude articles in bad

condition, like infected rags or diseased meat, but not

articles irrespective of condition or quality. The Su-

preme Court took the latter view and declared the statute

unconstitutional, holding that the Federal right to en-

gage in interstate commerce continued after the goods

had been transported into the state until they had been

(46) Kidd V. Pearson, 128 U. S., 1.

(47) Bowmnn v. C. & N. Railway Co., 125 U. S., 465.

(48) 135 U. S., 100.
Vol. XII— 21
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sold in tbeir original package, or the i>ac'kage broken, or

the contents used, applying the ''original package" doc-

trine explained in § 27-, above.

Immediately after this decision Congress passed a

law (the Wilson act) providing that li(iuors transported

into any state should, upon arrival there, be subject to

the operation of state laws (the power of Congress to

enact such a statute is discussed in § 3U1, below). The

word "arrival" in this statute has been interpreted to

mean delivery to the consignee at the ultimate destina-

tion, not merely arrival within the borders of a state

(49), so that a state still cannot forbid the shipment into

it of intoxicating liquor. But it may tax and probably

forbid the soliciting in it of sales of liquor to be shipped

into the state (50).

§298. Same: Later cases. Some years after the Leisy

case the court passed upon a Massachusetts statute for-

bidding the sale in the state of oleomargarine colored to

look like butter, even though healthful and properly

labelled. This was upheld, even as applied to interstate

oleomargarine, on the ground that it was a reasonable

means of preventing fraud (51). More recently a New

York statute forbade any one to possess dead game in

the state during the season when its killing was forbidden.

This was held by the Supreme Court validly 1o forbid

the possession in the state of game lawfully killed else-

where and shipped into New York, on account of the

(49) Rhodeg v. lown, 170 U. S., 412.

(BO) Dpiamatpr v. South Dakota. 205 U. S.. 93.

(51) Plumley v. Masaachusetts, 155 U. S., 461.



THE FEDBR.VL GOVERNMENT 301

ease with which the statute could otherwise be avoided

(52). It is difficult to see why the enforcement of its

prohibition laws is not as good a local purpose as the en-

forcement of a state game law, and if interstate com-

merce may be forbidden to enforce the latter, it would

seem at least as reasonable to do so for the fonner. The

reasoning in Leisy v. Hardin has not met with general

acceptance.

Diseased animals, or those likely to convey disease,

may be excluded from a state for a period of time rea-

sonably necessarj' to prevent danger from contagion (53).

§ 299. Regulations indirectly affecting interstate com-

merce. State regulations that affect interstate commerce

only indirectly are generally valid. For instance, a state

may obstruct navigable waters (at least where the head

of navigation is in the state) by bridges or dams in mak-

ing local internal improvements, although interstate

commerce by water is thus physically impeded (5-i) ; it

may enact quarantine, pilotage, and inspection laws; it

may regulate grain elevator rates, even though part of

the grain passing through the elevator is in interstate

commerce ; it may protect its game, by forbidding it to be

killed for shipment out of the state (55) ; rules of evi-

dence may be enacted for interstate transactions; and

corporations doing business in the state may be required

to submit to many regulations, even though they are do-

ing some interstate commerce.

(52) Silz V. Hesterberg. 211 U. S., 31.

(53) Smith v. St. Louis & S. W. Ry., 181 U. S., 248.

(54) Willamette Bridge Co. v. Hatch, 125 U. S., 1.

(55) Geer v. Connecticut, 161 U. S., 519.
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Section 6. Power of Congress Over Interstate and

Foreign Commerce.

§ 300. Power of Congress complete and paramount. It

has been said repeatedly by the Supreme Court that,

whatever may be the concurrent powers of the states

in the absence of Congressional action, when Congress

chooses to act it lias complete and paramount control

over the entire subject, and all of its incidents. Con-

gress has never chosen to enter a great part of this possi-

ble field of legislation, but what it has already done gives

a fair idea of the extent of its powers. As regards inter-

state transportation, Congress has authorized the con-

struction of interstate railways and bridges, and has reg-

ulated interstate railway rates throughout the country;

it has forbidden combinations of railroads to maintain

interstate rates, and more recently has even forbidden

the formation of a single corporation to own the stock

of two competing railways (5G) ; it has absolutely for-

bidden the transportation of lottery tickets from one

state to another (§ 253, above) ; it has condemned locks

and dams for public use in interstate commerce, and may

presumably do the same with railroads and telegraph

lines. As regards the instruments and agencies of trans-

portation Congress has regulated pilots, lighthouses, and

quarantines; it has enlarged or obstructed rivers and

harbors; it has compelled railways to use safety appli-

ances and air-brakes on interstate freight trains; it has

established qualifications for marine officers, and has

(56> Northern Securitloa Co. v. United Slates, 193 U. S., 197.
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regulated the rights, duties, and liabilities of ships, sea-

men, passengers, and shippers engaged in commerce by

water; and a law regulating the liability of interstate

railroads to their employees has been upheld in principle,

though declared invalid for including internal as well as

interstate commerce (57). It has since been repassed by

Congress, confined to interstate commerce. On tlie other

hand, it has been said that an employee's membership in

a labor union is not closely enough related to interstate

commerce to enable Congress to forbid a railroad to dis-

charge an employee solely on account of such member-

ship (58).

As regards the buying and selling of interstate goods,

the United States has enacted the meat inspection and

pure food laws, designed to exclude from interstate traflBc

unhealthful or adulterated food products; it has for-

bidden combinations of capital in restraint of interstate

trade, and also combinations of employees or la]x)r unions

to boycott interstate goods (59).

So long as Congress regulates matters directly affect-

ing interstate commerce, that is, the transportation of

goods from state to state, or the selling of goods to be

delivered in interstate trade, or the buying of goods im-

mediately after their arrival from another state, there

is no doubt that the power of Congress is complete, sub-

ject only to the general prohibitions of the Constitution

upon the exercise of all Federal powers, such as the Fifth

(57) Howard v. Illinois Central Railway Co., 207 U. S., 463.

(58) Adair v. United States, 208 U. S., 161.

(59) Addyston Pipe Co. v. United States, 175 U. S., 211; Loewe v.

Lawlor, 208 U. S., 274.
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Amendment ((!<»). The principal questions upon wliieh

courts are likely to dilTcr in the future concern tlie ex-

tent of congressional power to regulate matters that af-

fect interstate commerce only incidentally. If the con-

nection is too remote Congress cannot act, but here is

much room for difference of opinion.

? 301. Congressional power to enlarge the field of state

action. After the decision in Lcisy v. Hardin and the

passage of the Wilson act permitting the states to regu-

late interstate shipments of liquor after their arrival

in the state (§ 297, above), the constitutionality of the

Wilson act was at once attacked. It was urged with much

force that if the Constitution made the regulation of this

matter exclusively for Congress, Congress could not dele-

gate its own exclusive powers to the states. The Su-

preme Court decided that Congress's complete power

over the subject enabled it to determine what matters did

not require national regulation, and at what point state

regulation might begin, and so ui)held the act (Gl).

How far Congress might go in making such determina-

tions is unsettled. A i)Ossible distinction has been sug-

gested between ])('rmitting the states to regulate the sales

within their lj<jundaries and ])ermitting them to forbid

contracts to ship goods into the state, the latter transac-

tion necessarily taking |)la('(' in more than one state, and

HC) jtcrliaps n(»t even jicrmissible to a state by a(.'t of

Congress (Oii).

(W) MonoiiKalifla Co. v. liiltt-d Stat<'S, ItS U. S., ai2.

(•;i ( III n- UMlirtT, 140 V. X.. Trir..

(«;L') niKxh's V. luwa. 170 V. S.. ll'J. 421.
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Section 7. The M.\jritime Power.

§ 302. Extent of jurisdiction. The Constitution,

Article III, section 2, § 1, provides that the Federal judi-

cial power shall extend to all cases of admiralty and

maritime jurisdiction. In England the admiralty juris-

diction extended only so far as the tide ebbed and flowed.

England being a small island the ebb and flow of the

tide fairly measured the limits of navigability of its riv-

ers; but, when it was attempted to apply a similar test

to the great interior rivers and lakes of this country,

diflSculties at once appeared. At first the tidal test was

used, with the result of excluding Federal admiralty

jurisdiction on the great lakes and over the greater part

of our interior rivers. Later, this was overruled and the

Federal admiralty jurisdiction now extends over all navi-

gable waters of the United States (63). This does not

include, however, all water in the country that is actually

navigable. It comprehends only such navigable waters

as are accessible by water from a state other than that in

which they lie. For instance. Great Salt Lake, being in-

accessible by water from any other state than Utah, is

not a navigable water of the United States, and is not

under the Federal admiralty jurisdiction. Lake Tahoe,

on the boundary between California and Nevada, is a

Federal water, because each part of it is accessible by

water from another state. The great lakes and most

navigable rivers in this country are Federal waters, but

a part of a river may be so obstructed by falls or dams

(63) The Daniel Ball, 10 Wall., 557.
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lliiit it is inaccessible by water from other states. In

such a case it is a state water only (G4).

§ 303. Artificial waters. The Federal jurisdiction ex-

tends over artificial waters, like canals, as well as nat-

ural ones, provided only that the artilii'ial water be con-

nected with other navigable waters leading out of the

state. The Erie canal is thus subject to Federal juris-

diction (65).

^ 304. Maritime jurisdiction distinct from commercial

power. The early cases confused the maritime jurisdic-

tion of the United States with its jurisdiction over inter-

state commerce, and I'cfused to peiinit a Federal juris-

diction over the i)urely internal navigation of a state.

The later decisions have now established that the two

subjects are distinct, although to considerable extent

governing the same subject matter. Matters connected

with the navigation of navigable waters of the United

States are within the inarilime jurisdiction, even though

the commerce concerned is i)uiely internal. On the other

liand, if the commerce is interstate or foreign the Federal

jurisdiction governs traffic liy land as well as water {CA]).

§ 305. Federal jurisdiction is legislative as well as

judicial. The clause in the Constitution (|Uoted at the

beginning of this section is in the judiciary article, and

purj)orts to concern only the jurisdiction of the Federal

<'oui'ts. Oilier clauses of the same article confer upon

the Federal courts a jndici;il jurisdiction I'oi- which there

(04) Commonwealth v. King. IHO Mass.. 221.

(C5) The Robert W. Parsons, 191 t'. S.. 17.

(66) In re Garnctt. 141 U. S., 1.
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is no corresijonding legislative power. For instance, tiie

Federal courts may hear controversies between citizens

of different states over llic title to land in one state, but

Congress may not legislate concerning state land titles

in such a case. The Federal courts appear to hold that

Congress has full legislative power over maritime affairs,

in addition to the jurisdiction of the courts (67). The

source of this power has never been clearly explained.

Perhaps it is incidental to the full control the United

States has over our external relations, inasmuch as for-

eign water-borne traffic may traverse any water naviga-

ble from the sea, if local regulations permit it, and in

any event much of this traffic is upon the high seas.

Sec. 293 (continued) [Sec p. 297.] In the Minnesota Rate Cases, decided
in June, 1913, the Federal Supreme Court held that the direct recrulation

of internal rates by a state was not invalidated, at least without the action
of Congress, merely because the competitive clFect of such rates virtually
compelled carriers to make voluntarily a corresponding alteration of their
interstate rates.



CHAPTER XV.

MONEY AND BANKING.

§ 306. Constitutional provisions. The clauses of the

United States Constitution that somewhat directly con-

cern the state and national powers over money and bank-

ing are as follows:

**[Tlie Congress shall have power] to borrow money

on the credit of the United States ; . . .

"To coin money, regulate the value thereof, and of for-

eign coin.

*'Xo state shall coin money; emit bills of credit; [or]

make anything but gold and silver coin a tender in pay-

ment of debts" (1).

These provisions were agreed to in the Philadelphia

convention without serious controversy. The various ex-

periments with ]taj)or money that were tried during the

l^evolution and just afterwards by a number of the states

had produced general conviction ui)on this )>oint among

the commercial classes who exercised the priiicipai influ-

ence in favor both of the formation aiul the adoi)tion of

the Constitution.

§ 307. Bills of credit. There being no prohibition

against tlie United States government issuing bills of

(1) Art. I, Bt'c. 8, §5 2 and H; ;ipc. 10. § 1.

308
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credit it has done this freely upon various occasions.

The first was during the war of 1812.

The prohibition upon the issue by states of bills of

credit has been liberally interpreted in favor of the bor-

rowing power of the states. In only one instance has the

Federal Supreme Court held obligations issued by a

state to be void as bills of credit. In 1821 Missouri passed

a statute authorizing state loans of sums less than $200

to its citizens on personal securities. The loans were to

be made by issuing certificates in denominations between

50c and $10, which were to be receivable for all taxes

and for the salaries and fees of state officers. The faith

of the state was pledged for the redemption of these cer-

tificates, and one-tenth of them were to be retired annu-

ally. A majority of the Supreme Court held these certifi-

cates to be bills of credit (2).

On the other hand, the bills issued by state banks, which

ordinarily circulated freely as currency, are not state

bills of credit, even when the state owns all of the stock

in the bank (3). Coupons of Virginia bonds, payable to

bearer so that they could pass from hand to hand and

receivable for all state taxes, were held not to be bills

of credit (4). In a recent case Texas issued state war-

rants to pay its debts, when there was no money in the

treasury, in denominations of $1 and $5, printed on bank

note paper of ordinaiy size, payable to bearer, and by

law made receivable by public officers for all taxes and

(2) Craig v. Missouri, 4 Pet.. 410.

(3) Briscoe v Bank of Kentucky, 11 Pet., 257.,

(4) Poindexter v. Greenbow, 114 U. S.. 270.
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public duos, aud disbursable by the state as money to

j)ublio creditors who would receive them at par as money.

Papueuts due the state school fund from railroads might

also be made in these warrants by any railroad who would

receive them at par for its freight and passenger traffic.

When received by the state they were not to be reissued.

The Supreme Court held these warrants not to be bills

of credit. They were not bills of credit unless they were

"designed to circulate, in the common transactions of

business, as money"; and provisions designed to facili-

tate their receipt by the state for its dues were not sufifi-

cient to indicate any improper purpose. The court said

:

"The decisions of this court have shown great reluct-

ance, under this provision as to bills of credit, to inter-

fere with or reduce the very important and necessary

power of the states to pay their debts by delivering to

their creditors their written promises to pay them on

demand, and in the meantime to receive the paper as pay-

ment of debts due the state for taxes and other like

matters" (5).

§308. Banknotes. As intimated in the preceding sub-

section the states nuiy autiiorize state banks to issue

bills that circulate generally as currency, although not

legal tender. One of the earliest acts of the L"^nited

States government was to charter a national bank, which

issued bank notes and conducted a general banking busi-

ness, as well as aided the government in its fiscal opera-

tions. Tlie national power to create such an institution,

(5) Houston Sc Texas Railroad Co. v. Texas, 177 U. S., C6.
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after much disciission, was finally settled in the great

case of McCulloch v. Maryland (G) in 1819. The powers

of the United States to raise revenue and to disburse it

involve, by implication, the power to make such use of

its cash surpluses as to supply commercial needs for a

stable circulating medium. Other governments having

these powers and the power to borrow money find it con-

venient to exercise them through the medium of national

banks, and the United States can do the same.

During the Civil war Congress taxed state bank notes

out of existence in order that the field might be fully occu-

pied by its own treasury and national bank notes, and

this also was upheld as a further means of exercising

these powers (7).

§ 309. Legal tender. The power to prescribe what

may legally be offered by a debtor to discharge such of

his obligations as are payable in money is an important

function of government. The location of this power, in

the United States, is not specifically prescribed by the

Constitution, but it is left to inference. The United

States is given the power to "coin money, regulate the

value thereof, and of foreign coin"; and the states are

forbidden to coin money orimake anything but gold and

silver coin a tender in payment of debts (§ 306). It

appears, therefore, that the states may make gold and

silver coin a legal tender; but it does not appear ex-

pressly whether the United States may make its action in

this respect exclusive if it chooses.

(6) 4 Wheat. 316.

(7) Veazie Bank v. Fenno, 8 Wall., 533.
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It lias always hci'ii uiuhM'stood that tlio Unitrd Slates,

having the power to coin nuuicy, lias all customary inci-

deutal powers connected tlicicwitli, incliuliii.u: that of

making such coined money a legal tender (8). Can Con-

gress also declare that nothing shall be legal tender ex-

Qcpi what it prescribes? During the "free silver" con-

troversy of 1893 a law was proposed in Colorado making

Mexican silver a legal tender for Colorado debtors. Be-

fore Congress had prescribed what should be legal ten-

der, such legislation would doubtless be valid. After the

Revolution, it is said that the scarcity of American coin

caused legislation making English and Si)anish coins a

legal tender for a period. Doubtless Congress may ex-

clude all state regulation of this matter if it chooses, and

its present legislation seems designed to cover the whole

field.

Some years ago a few states passed laws forbidding

the so-called "gold contracts," by which debtors agreed

to pay in gold coin only, of a standard weight and fine-

ness. Several judges of the United States Sui)remc

Court have api)arently concurred in a dictum that such

laws are inconsistent with the act of Congress giving a

legal tender (|u;ility to ,i,^ol'' <oi!i, the reasoning being

that if Congress makes gold a legal lender a slate cannot

forbid it to be thus used, even exclusively, by jirivatc

contract (9).

^ 310. Government notes a^ legal lender. Prior to the

Civil war no attemjii was made by the United States

(8) Hepburn v. CriBwolrl. 8 WaU., 603, 615.

(9) WooflrufT V. MIbbIkbIppI. 162 U. S., 291, 306-9.
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government to make its bills of credit a legal tender for

private debts. The pressure of the war, however, and

the increasing difficulty of borrowing at reasonable rates

of interest induced Congress in 1862 to pass an act mak-

ing United States notes receivable for debts due to or

from the United States, except import duties and inter-

est on the public debt; and in addition to make them a

legal tender in payment of all debts, public and private,

within the United States, except as aforesaid.

The constitutionality of this was much doubted, but

the law was upheld in fifteen out of seventeen state courts

before which it came before a case finally reached the

Federal Supreme Court. Meanwhile it was decided that

the ordinary ''debts" did not include state taxes, which

the states could require to be paid in coin; and that it

did not include contracts by their express terms requir-

ing the payment of coin (10). It referred only to obliga-

tions payable in money generally.

Finally, in 1867, a case came before the Supreme Court

involving the constitutional question at issue. A debtor

was sued upon a promissory note given and payable be-

fore the legal tender acts were passed. After the passage

of the acts the debtor tendered United States notes in

payment of his debt, the tender was refused, and the

notes were paid into court. The highest court of Ken-

tucky declared the legal tender law unconstitutional, and,

after over two years' consideration of the case, the United

States Supreme Court affirmed the Kentucky decision by

(10) Lane County v. Oregon, 7 Wall., 71; Bronson v. Rodes, 7

Wall., 229.
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a vote of five to three. The argumoiit of the majority

was. brieOy, first, that Congress had no power to make

its bills of credit legal tender at all, especially not to

make them legal tender for debts already in existence,

l)ecause this added very little to the value of the legal

tender notes; and second, even if Congress had some

power to make its notes a legal tender, it amounted to

taking property without due process of law to make them

legal tender for previous debts. A promissory note pay-

able in money, given before 1862, was intended by both

parties to be payable in what was then money—gold and

silver coin, and a creditor could not be compelled to ac-

cept paper money of a less value. If Congress could not

require all creditors to accept 50c where $1 was due,

it equally could not require creditors to accept a 50c

paper dollar where a $1 coined one was <lne (11).

§ 311. Same (continued). Though the decision in Hep-

burn V. Griswold was, strictly speaking, applicable only

to cases like that, where the debt was in existence before

the legal tender acts were passed, yet the reasoning of

the majority seemed to deny to Congress the power to

make United States notes legal tender even for future

debts; and great uneasiness and consternation was cre-

ated in business circles, tlio vast iiuijorily of llicn (1870)

existing debts having been incurred since the legal tender

acts and in reliance upon them. It was understood that

the question was to be reargued and meanwhile business

judgment upon the matter was susjiondcd.

There was one vacancy ujxtii the Supreme Court when

(11) Ilppbnrn v. Griswold, 8 Wall., C03.
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Hepburn v. Griswokl was decided, and before the deci-

sion was announced one of the majority judges resigned,

though it did not take effect until after the announce-

ment of the decision. Two new judges nominated previ-

ously by President Grant were confirmed by the Senate

on the day Hepburn v. Griswold was decided. A case

then pending in court involved the question of the valid-

ity of the acts as applied to contracts made after their

passage, and by a vote of five to four the acts were de-

clared constitutional on grounds that applied to con-

tracts made before their passage as well as after. The

acts were upheld on the grounds that they were reason-

ably necessary to cany on the war, and so justified under

the power to make war; and also because the United

States, having the power to issue bills of credit and to

borrow money, might do those things by any means

within the usage of governments generally. This in-

cluded borrowing by means of legal tender bills of credit.

Governments generally have exercised this power in time

of need, and contracts payable in money are made sub-

ject to the power of the government to declare what shall

be money when they are paid (12).

After the war steps were taken for some time to reduce

the United States legal tender notes, the so called '' green-

backs"; but in 1878 Congress ceased this policy and

ordered their reissue as fast as the old ones were can-

celled or destroyed. At this date the act could no longer

be justified as a war measure and so its opponents once

more challenged its validity. It was finally upheld in

(12) Legal Tender Cases, 12 Wall., 457.
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1884 as the exercise ol' a i)Ower legitimately implied from

the power to borrow money and to issue bills of credit.

Just as the power to coin money gave Congress by im-

plication the power to make it a legal tender, so the

power to issue bills of credit contained a similar impli-

cation (13).

312. Present exclusive Federal control of money.

The final result of the decisions discussed in this chap-

ter has been to give the United States complete control

over the money of the country, whether in the form of

coin or paper currency, with full power to make such part

of either a legal tender as may please Congress, and with

like power to exclude the states wholly or partly from any

regulation of the subject. Legal tender United States

coin, demand certificates therefor, legal tender United

States notes, and national bank notes (which, though not

legal tender, are ordinarily accepted for most debts),

now comprise the entire monetary circulating medium of

this countr;% and there seems no present likelihood that

the states will again be pennitted to participate in the

regulation of the subject.

(13) JulUard v. Grcenman, 110 U. S., 421.



CHAPTER XVI.

VARIOUS FEDERAL POWERS.

§ 313. Scope of chapter. The more complex Federal

powers, about the nature and extent of which there has

been a considerable amount of litigation, have been

treated in separate chapters. The principal remaining

powers are dealt with briefly in this chapter.

§ 314. Federal powers of taxation. Tlie Constitution,

Article I, section 8, § 1, provides: "Congress shall have

power to lay and collect taxes, duties, imposts, and ex-

cises, to pay the debts and provide for the common de-

fense and general welfare of the United States; but all

duties, imposts, and excises shall be uniform throughout

the United States."

Section 9, §§ 4 and 5, provide: "No capitation, or

other direct tax shall be laid, unless in proportion to the

census or enumeration hereinbefore directed to be taken.

"No tax or duty shall be laid on articles exported from

any state."

Besides these express prohibitions, there is an implied

restriction upon the United States, growing out of the

nature of our dual government, which prevents Congress

from taxing the essential governn:tental functions of a

state. "Thus limited, and thus only, the Federal power

317
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of taxation reaches every siiliject and may be exercised

at discretion" (1).

§ 315. Limitations on taxation: Uniformity. Export

taxes. It is clear that the miifonnity required is a geo-

graphical uniformity, not a requirement, for instance,

that a tax shall not be progressive as the value of what

is taxed increases. Thus, a Federal i)rogressive inherit-

ance tax is valid, which taxes large bequests at a higher

rate than small ones, provided that it applies in all of

the states alike (2). (As to the meaning of the words

**L^nited States" in this clause, see § 260, above.)

Exports, under the Constitution, mean only goods go-

ing to foreign countries from a state (§ 275, above).

The only case where a Federal tax has been held to be

on exports is Fairbank v. United States (3), where a

Federal stamp tax on bills of lading for exports was held

to be virtually a tax upon exports because they were

customarily accompanied by bills of lading. An excise

tax on goods generally is not invalid merely because some

of them may be intended for export later.

§ 316. Same: Direct taxes. The provision that Fed-

eral direct taxes must be apportioned among the states

according to population was a}>])arently adopted by the

convention without any precise understanding of what

direct taxes were. Hamilton suggested that the words

meant capitation taxes, taxes on land, and general taxes

on all of the property of individuals. It was early held

(1) The Llcenee Tax Casee. 5 Wall., p. 471.

(2) Knowlton v. Moore, 178 U. S.. 41.

(3) 181 U. S., 283.
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that taxes on specific kinds of personal property and on

occupations were excise taxes, and not direct. A Federal

income tax levied during the Civil war was upheld as an

excise tax, without inquiry as to the source of income.

In 1894 Congress enacted another income tax, the valid-

ity of which was elaborately argued before the Supreme

Court. A majority of the court decided that taxes upon

real estate or personal property in the mass were direct

taxes, and that taxes on the income from such property

was within the fair scope of the prohibition (4). In 1909

the Sixteenth Amendment to the Constitution was pro-

posed to the states by Congress, permitting the govern-

ment to levy an income tax without apportionment, and
was adopted in 1913.

A Federal inheritance tax is an excise upon the priv-

ilege of succeeding to land or other property and is not

a direct tax (5).

§ 317. Same: Taxation of state governmental func-

tions. Just as a state may not tax functions of the Fed-

eral government, the Federal government may not tax

state functions. The reasons for this are given in § 347,

below. Thus, the United States may not tax the salary

of state ofiScers, nor any steps in state judicial proceed-

ings, nor the property or borrowing power of a state or

municipal corporation (including state or municipal

bonds) (6).

(4) Pollock V. Farmers Loan and Trust Co., 157 U. S.. 429; 15S
U. S., COl (ail of the previous cases on the subject are here fully

discussed).

(5) Knowlton v. Moore, 178 U. S., 41.

(G) Pollock V. Farmers Loan and Trust Co., 157 U. S., 429, 584-6.
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But the Uuited States may tax a legacy to a state or

city, and may tax the business of selling Thiuor, even

though it is carried on by a state (7). This kind of a

governmental fimction is not sufficiently vital to the state

to escape Federal taxation.

^ 318. Bankruptcy. The powers of the United States

over the subject of bankruptcy are dealt with fully in the

article on that subject in Volume X of this work.

^ 319. Weights and measures. The Constitution,

Article I, section 8, ^ 5, gives Congress power to "fix the

standards of weights and measures."

Congress has never passed any law regarding the use

of any particular standards of weights and measures in

this country, although it has made the use of the metric

system permissible. By common usage Elnglish stand-

ards have generally been used in this country, except

for scientific puri)oses, where the metric system is ordi-

narily employed. There has been some question whether,

in the absence of Congressional legislation, the states

could a^'t u]>()n the matter. Several state courts have

intimated that they could and one inferior Federal court

has suggested the contrary.

55 320. Postal powers. The plenary power of Congress

over the entire subject of the post-office has already been

noticed in another connection. See §§ 28, 253, above.

The business may be made a govcrniiiciit iiionoi)oly and

l)ii\at«' conijiclKioii nia«l<' criminal (S). Congi'ess may

classify mail matter, ajiply dilTcrcnt rates of postage to

(7) South Carolina v. rnitn.l States. 199 U. S.. 1:^7.

(8) United States v. Bromley. 12 How., 88; U. S. R. S., §§3981-93.
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difToront articles, and i)roliibit certain classes of matter

allogetlier. It may exclude from the mails matter that

is fraudulent or otherwise injurious to the public, and it

may refuse to deliver mail to persons who are using the

postal semce for improper purposes. The reasonable

administration of these rules may ]jq delegated to postal

officials (9).

§ 321. Possible extent of postal powers. Under its

power to extend the limits of mailable matter, it would

seem competent for Congress to raise the limit of weight

so as to include all the parcel business now done by ex-

press companies, which is included in the postal service

of most European governments. It is quite possible that

many articles of freight might also be included. The

United States Supreme Court has left open the question

whether telegraph lines may not be acquired by Congi'css

as part of its postal business (10). This, too, is a com-

mon practice of foreign governments. It seems likely

that the United States could construct postroads, in-

cluding railroads, for its postal service if it saw fit. An
early Kentucky case admitted the existence of this Fed-

eral ]>ower very broadly, and its existence has never been

denied by the Federal Suin-eme Court (11).

§322. Copyright and patents. The Con.stitution,

Article I, section 8, § 8, gives Congress power "to pro-

mote the progress of science and useful arts, by securing

(9) Public Clearing House v. Coyne, 104 V. S., 497.

(10) I'ensacdla Telegraph Co. v. Western I'nion Co., 9G U. S., 1.

(11) Dickey v. Maysfield Turnpike Co.. 7 Dana 113; California v.

Paciflc Railroad, 127 V. S.. 1.
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for liiiiilecl limes to authors and inventors the exclusive

riglit to tlieir respective writings and discoveries."

The principal questions conceniing copyright and

patents are fully treated in the articles ui)on these sub-

jects in Volume I\' of tliis work. Tiie ]>at('nt itself, which

is the right to exclude all others from tiic manufacture,

use, or sale of the things patented, is a Federal franchise,

and as such cannot be taxed or otherwise interfered with

by state law (12). The same is true of copyright (13).

The patented article, however, may be taxed or regu-

lated like other property by the states. The patent and

the article manufactured thereunder are thus distinct

kinds of property, the first one involving a Federal

right (14).

i; 323. Maritime offenses and offenses against the law

of nations. The Constitution, Article i, section S, $$ 10,

gives Ccjngress power "to define and })unish piracies and

felonies committed on the high seas, and offenses against

the law of nations."

The manner in which Congress may define j Piracies,

for instance, is treated in the aiiicle on ("riminal Law,

§ 4, in \''olume TTT. 'IMie latter pai't of the ( 'onslilutional

provision al>ove (pioted gives to Congress considerable

power that has never Ix'cn exercise<l. Fn(l(M' it. Con-

gress ap[)arently might enact laws to i)rotecl aliens in

this country from violence or other misconduct, which,

under the law of nations, might )K?come a ground of com-

(12) In re Shemcld. VA Fed.. 83,3.

(]'.',) Ppople V, RobertH. l-'iO N. Y.. 7r>.

(Ill WHil.rr V. VIruinln. 10.'! T'. S.. :r.4.
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plaint for foreign powers. Under this clause, it has been

held that tlie United States may punish the counterfeit-

ing in a state of securities of any foreign government,

though it could not punish the counterfeiting of a state

bank-note (15).

§ 324. Indians. "When the Constitution was adopted

there still existed many powerful Indian tribes within

the borders of the states, and in the western lands con-

trolled by the United States. These tribes, even when

in a state, ordinarily exercised a complete control over

their internal affairs, and their relations with the states

and the United States were governed by treaties made

with formalities similar to those between independent

nations. The Constitution gave the power to make

treaties to the President and senate, and withdrew it

from the states. In consequence, it was early held that

the sole external power of governing the Indians lay

with the United States (16).

The only legislative power expressly conferred upon

Congress by the Constitution in regard to the Indians is

the power to regulate commerce with the Indian tribes

(17). Prior to 1871 Federal control over the Indians

was exercised chiefly by means of treaties, but in that

year an act of Congress forbade further dealings with

them by the treaty-making power. Later Congress legis-

lated directly for the Indians, though situated in the

(15) United States v. Arjona. 120 U. S., 47'J ; Tennessee v. Davis.

100 U. S., 257, 280.

(16) Worcester v. Georgia, 6 Pet., 515.

(17) Const.. Art. I, sec. b. § 3.
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states, uiion a variety of non-commercial subjects, among

other things punishing them for crime. These laws were

ui)held, upon the ground that historically the Federal

government had liad full control over the Indian tribes

through the war and treats -making i)owers; but that

these were not exclusive methods of dealing with the

Indians, and might be supplanted by legislation (18).

Only thus, it would seem, could the prohibition of Indian

treaties be justified, for Congress doubtless could not

forbid the President and senate to make treaties with

genuinely independent nations.

When Congress has by statute permitted Indians

wholly to leave the tribal relation and to become citizens

of the United States, its special powers over the Indian

ceases, and be, is subject to the Federal jurisdiction only

as other citizens are who may reside in the various states.

But Congress may retain such partial tril)al control as

it sees fit (19).

As to the citizenship of Indians by birth see § 85,

above.

? 325. Aliens. "It is an acceiitod maxim of interna-

tional hiw, that every sovereign nation lias the power, as

inherent in sovereignty and essential to self-preservation,

to forbid the entrance of foreigners within its dominions,

or to admit tlHMU only in such cases and ni)on such condi-

tions as it may see fit to i)rescribe. In the United States

this power is vested in the national government, to which

the Constitution has wmmitted the entire control of in-

ternational relations, in ])eace as well as in war. It Ix'longs

(18) L'nltfHl Sfatf« v. Knsmmn, 118 U. S.. 375.

(19) Matter of Ilcff. I'JT U. S., 488; Tiger v. Western Co., 221

U. S.. 2SG.
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to the political department of the government, and may
be exercised either through treaties made by the Presi-

dent and senate, or through statutes enacted by Con-

gress" (20).

"The right of a nation to expel or deport foreigners,

who have not been naturalized or taken any steps towards

becoming citizens of the country, rests upon the same

grounds, and is as absolute and unqualified as the right

to prohibit and prevent their entrance into the

country" (21).

These quotations correctly state the power of the

United States respecting aliens, implied from the gov-

ernment's complete control over our international rela-

tions. The alien who has been stopped at our borders,

although physically within our boundaries, is to be re-

garded as if stopped just outside, so that he is not en-

titled to invoke those constitutional guarantees which ap-

ply to persons lawfully within the country, such as free

speech and the like (22).

The rigor of the Federal laws excluding or expelling

Asiatics are constitutionally based upon these doctrines.

The government's right to entrust the administration

of these laws entirely to executive tribunals is discussed

in § 138, above. The power to exclude or expel without

jury trial does not include the power to punish aliens by

imprisonment at hard labor for violating the exclusion

(20) Nishimura Ekiu v. I'ulted States, 142 U. S., p. 659.

(21) Foug Yue Ting v. I'liited States, 149 U. S.. G9S.

(22) Uuited States v. Williams, 194 U. S., p. 292; I'uited States v.

Ju Toy, 19S U. S.. 253, 263.
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acts. Criminal punisliinont l)y the Unilod States is sub-

ject to tlio ])r(n-isi()ns of tlio Fifth Ainendmont {2'.]).

^ 326. Federal treaty powers. Tlie Constitution,

Article II, seetidii 1, jirovides with resjtect to the Presi-

dent: "lie shall have power, l)y and with the advice and

consent of the senate, to make treaties, i)rovided two-

thirds of the senators present concur."

There are no express limitations upon the power of

tlie United States to make treaties, excei)t those prohi-

bitions, contained chiefly in Article I, section 9, and in the

amendments, which limit the exercise of Federal powers

of government generally. Doubtless the United States

hy treaty could not gain the power to tax exports or take

property without compensation, these acts being ex-

pressly forbidden. The imi)ortant question which is not

yet definitely settled is how far the United States may

control, by treaty, matters which Congress could not

control by legislation. For instance, Congress is given

li>- the Constitution no power to regnl-'itc the liolding of

l;ind in a state. If tlio United States, by treaty with

France, permits Frenehnien to hold land in the T"^nited

States, is this valid against a state ])r()hibition of local

land ownership by aliens? This has been upheld in

several instances.

"Tliat the ti-eaty i)ower of tlic T^iiHimI States extends to

all jirojx'r siilijccts of iic^otialinn hdwccn oui* govern-

ment and tlic governments of olhci' nations, is clear. It

is also clear that the i)roteeti()n which shoiiM he afforded

to the citizens of one country owning projiei ty in another.

(27.) Wong wing v. United Statea. 163 U. S.. 228.
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and tlio manner in which that property may be trans-

ferred, devised, or inherited, are fitting suljjects for such

negotiation and of regulation by mutual stipulations be-

tween the two countries. . . . The treaty power, as ex-

pressed in the Constitution, is in terms unlimited except

by those restraints which are found in tliat instrument

against the government itself and that of the states. It

would not be contended that it extends so far as to

authorize what the Constitution forbids, or a change in

the character of the government or in that of one of the

states, or a cession of any portion of the territory of the

latter, without its <?onsent. But with these exceptions,

it is not perceived that there is any limit to the questions

which can be adjusted touching any matter that is prop-

erly the subject of negotiation with a foreign country"

(24). Likewise it has been held in Massachusetts that

a Federal treaty supersedes state laws regarding the

administration of property of deceased aliens, and may

limit the jurisdiction of the state courts in suits for alien

seamen's wages (25). It has also been said that when

any rights are secured to an alien by treaty. Congress

may legislate to protect these rights, although but for

such treaty aliens would be obliged to rely upon state

laws only (26).

§327. Same: Another view. The view expressed

above is perhaps the one commonly held in this country

by students of the subject. It has been strongly urged,

(24) Geofroy v. Riggs. 133 U. S., 258, 266.

(25) Wyman. Petitioner, 191 Mass., 276.

(26) Baldwin v. Franks, 120 U. S., 678, 683.



328 CONSTITUTIONAL LAW

in oi>i)ositiou, that tlio framers of the Constitution could

hardly have intended to reserve a control of local mat-

ters in the states as against Congress, only to permit

tliem to be regulated at pleasure l)y treaties between

the United States and foreign nations. To tlic argument

that the power to make such arrangements with foreign

nations is too valuable to have been destroyed altogether

by the Constitution, and so must be with the Federal gov-

ernment, which alone can make treaties, it is pointed out

that another clause of the Constitution pennits a state,

witli the consent of Congress, to make agreements with

foreign powers (27). It is suggested that this clause

was intended to enable each state, with the consent of

Congress, to make agreements with foreign countries

respecting the reciprocal rights of their inhabitants (28).

The recent controversy over the alleged treaty rights

of Japanese children in the public schools of California

illustrates the interest and importance of the subject. It

cannot be considered as yet settled either way by the

Federal courts,

§ 328. Federal districts within a state. The Constitu-

tion, Article I, section 8, § 17, gives Congress power "to

exercise exclusive legislation in all cases whatsoever,

over such district (not exceeding ten miles square) as

may, by cession of particular states and the acceptance

of Congress, become the seat of the government of the

United States, and to exercise like author! ly over all

places purchased by the consent of the legislature of

(27) Art. I. Bcr. 10. S3.

(28) WlUlani E. Mlkcll. In 57 American Law Register, 435, 528.
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the state in wliicli the same shall be, for the erection of

forts, magazines, arsenals, dock-yards, and other needful

buildings."

The cession contemplated by this clause was made by

Virginia and Maryland and constitutes the District of

Columbia, in which are located the city of Washington

and the seat of the Federal government. In 1841 the part

of the District south of the Potomac river was ceded back

to Virginia by Congress. The casual reading of the latter

part of the clause quoted above might create the im-

pression that this was intended to take the place of the

acquisition of land by the Federal power of eminent

domain. The distinction between the Federal powers

over territory acquired in the two ways is this: The

United States has exclusive jurisdiction in all particulars

over land purchased with the consent of the state legisla-

ture. Over land taken by eminent domain the United

States has governmental powers for Federal purposes

only. Thus, if land for a post office is purchased in

Chicago without the consent of Illinois, the state retains

such jurisdiction over the property as does not interfere

with postal purposes. If Illinois consents to the acqui-

sition, it loses all jurisdiction not expressly retained (29).

§329. Military powers: Constitutional provisions.

The Constitution, Article I, section 8, §§ 11-16, gives Con-

gress power:

''To declare war, grant letters of marqne and reprisal,

and make rules concerning captures on land and water;

''To raise and supjwrt armies, but no appropriation

(29) Fort LeavwHworth Railroad Co. v. Lowe, 114 U. S., 525.
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of money to tliat iiso shall bi* for a louger torin than two

years;

"To provide and maintain a navy;

*'To make rules for the government and regulation of

the hnid and naval forces;

"To provide for calling forth the militia to execute

the laws of the Union, suppress insurrections and repel

invasions

;

"To iirovide for organizing, arming, and disciplining

the militia, and for governing such part of them as may

be employed in the service of the United States, re-

sen'ing to the states respectively the appointment of the

ofiBcers, and the authority of training the militia accord-

ing to the discipline prescribed by Congress."

Section 9, § 2, provides: "Tlie privilege of the writ of

habeas corpus shall not be suspended, unless when in

cases of rebellion or invasion the public safety may

require it."

i; 330. Same: During actual hostilities. Tliese provi-

sions give the United States all of the belligerent powers

ordinarily exercised by sovereign nations in carlying on

war, foreign or domestic. Although Congress alone may

declare war, the executive department may recognize its

existence in fact, in advance of congressional declaration,

and may take appropriate military action to meet the

situation. Thus, Ijattles between the American and Mexi-

onn troops had taken place before Congi'ess formally de-

clared the existence of the Mexican war; and imjwrtant

armed collisions took plar-c during the Civil war before
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any action on the i)art of Congress. Indeed, the exist-

ence of civil war is rarely accompanied by any public

declaration of the fact, the test of its existence being that

the regular course of justice in the courts is interrupted

by the insurrectionary proceedings (30).

When a state of war exists as a fact, the entire terri-

torial area in insurrection may be treated as hostile terri-

tory, and propertj' and persons within it may be dealt

with according to the laws of war, although in fact a

considerable number of inhabitants be loyal citizens of

the United States (31). As a part of its belligerent

powers Congress may confiscate the property of resi-

dents of the enemy's country, or of hostile territory, as

well as all property so situated as to be of use to the

enemy, no matter where the owner lives. This power

was exercised to a considerable extent by Congress dur-

ing the Civil war, and it was upheld as justified by the

war power, and not invalid either as an ex post facto law,

a punishment for crime without a jury trial, or a taking

of property without due process of law (32).

The state militia may be called into Federal sersdce for

the purposes specified in the Constitution, whenever the

proper Federal authorities may decide this to be neces-

sary. An act of Congress at present commits the de-

termination of this necessity to the President. Tlie

United States is not dependent upon state militia, but

mav raise its own armies by volunteer enlistment or by

(30) The Prize Cases, 2 Black, 635.

(31) Ibid.

(32) Miller v. United States, 11 Wallace 268,

Vol. XII—2 3
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draft or conscription, as was largHy done during tbo

Civil war (33).

Tlie i)oriod of bog-iniiinsj: and ending hostilities is fixed

by the public acts of the i>olitical departments of govern-

ment, and will be followed by the courts. These periods

differed slightly in dififerent southern states during the

Civil war (34).

Tlie iTiles of warfare proper to be obsen^ed between

belligerents, and the general conduct of hostilities under

the rules of war are discussed on the article on Interna-

tional T.aw in Volume X of this work.

ii 331. Military jurisdiction. In Ex parte Milligan

(35) it was said by one of the judges:

"There are under the Constitution three kinds of mili-

tary jurisdiction: one to be exercised both in ]")eace and

war; another to be exercised in time of foreign war with-

out the boundaries of the United States, or in time of re-

bellion and civil war within states or districts occupied

by rebels treated as belligerents; and a third to be ex-

ercised in time of invasion or insurrection within the

limits of the United States, or during rel)ellion within the

limits of states mainlaining adhesion to the national gov-

ernment, when the piililic danger iccpiires its exercise.

The first of these may be called jurisdiction under mili-

tary law, and is found in acts of Congress jM-escribing

rules and articles of war, or otherwise jiroviding for the

government of the national forces; the second may be

(33) Knocdlor v. l^nc. 4.', Pa., pp. 274-323.

(34) The- Protprtor, 12 WaUace 700.

(35) 4 Wall.. 2.
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distinguislicd as military goverumeni, superseding, as

far as may be deemed expedient, the local law, and ex-

ercised by the military commander under the direction

of the President, with the express or implied sanction of

Congress; while the third may be denominated martial

law proper, and is called into action by Congress, or

temporarily, when the action of Congress camiot be in-

vited, and in the case of justifying or excusing peril, by

the President, in times of insurrection or invasion, or of

civil 01- foreign war, witliin the districts or localities

where ordinary law no longer adequately secures public

safety and private rights."

§332. Same: Controverted questions. As regards the

first two of these military jurisdictions, military law and

military government, there is no conflict of opinion. As
regards the third there was much controversy during the

Civil war. The concrete question most frequently pre-

sented was whether the President could suspend the writ

of habeas corjous as to persons arrested by the govern-

ment in parts of the country not the scene of insurrec-

tion or hostilities, or could try them by martial law.

Where Congress has not authorized this, a presidential

suspension of the writ is apparently illegal (36) ; but a

contrary practice was common during the Civil war and

was subsequently ratified by Congress, or indemnity pro-

vided for executive officers. The Supreme Court divided

five to four in a dictum against the power of the President

or Congress to cause the trial of men by martial law

where the courts are open and not subject to hostile in-

(36) Ex parte Merryman, Taney, 246.
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terfcrencc, but it cannot be said that the question has been

definitely settled ('^7).

§ 333. Quaxtering soldiers in private houses.
'

' No

soldier shall, in time of peace be quartered in any house,

without the consent of the csvuer, nor in time of war, but

in a manner to be prescribed by law" (38).

Happily it has not been necessary for the Federal

courts to consider this provision in this country. It

doubtless does not ai)ply to territory in actual insurrec-

tion or at the scene of actual hostilities, as military opera-

tions in such places would be governed by the war ix)wer.

See § 330, above.

(37) Ex parte Mllligan. 4 Wall., 2.

(38) Const, Amend. III.
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INTERGOVERNMENTAL RELATIONS.

^ 334. States in many respects treated as foreign to

each other. Except where controlled by some provision

of the Constitution, express or implied, the states stand

in the same relation to each other as do foreign countries.

Particularly is this true with respect to their right to

exclude each other's corporations, and with reference

to their domestic laws and policies. The principal phases

of these are treated in the article on Conflict of Laws, in

Volume IX of this work. See §§ 149, 180, above.

Section 1. Interstate Pei\t:leges and Immunities of

Citizens.

§ 335. Scope of constitutional provision. The Consti-

tution, Article IV, section 2, ^ 1, provides: "The citizens

of each state shall be entitled to all privileges and im-

munities of citizens in the several states."

This clause, in substantially the same form, was in

the Articles of Confederation that preceded the Constitu-

tion. It secured a close community of interest between

the people of the several states, and secured them against

the disabilities of alienage in all parts of the Union. Of

the scope and purpose of the clause, the Supreme Court

has said

:

335
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"The constitutional provision there alhided to did not

create those rights, which it called priviU'gos aud im-

munities of citizens of the states. It threw around them

in that clause no security for the citizen of the state in

which they were claimed or exercised. Xor did it pro-

fess to control the power of the state governments over

the rights of its own citizens. Its solo purpose was to

declare to the several states, that whatever those rights,

as you grant or establish them to your own citizens, or as

you limit or qualify, or impose restrictions on their ex-

ercise, the same, neither more nor less, shall be the meas-

ure of the rights of citizens of other states within your

jurisdiction" (1).

4j 336. Enumeration of rights protected. As to what

constitute the priucii)al privileges and immunities of citi-

zens in the several states that are protected against dis-

crimination by this clause of the Constitution. ;in ciiuinor-

ation made by Mr. Justice Washington in 1825 has been

frequently (piotc^l with approval, lie said:

"The inquiry is, what are the privileges and immuni-

ties of citizens in the several states? \Vc feel no hesita-

tion in confining these exjiressions to those privileges

and immunities wliidi ai-*'. In tlicii* natiii'c, fniulaniental

;

which belong, of right, to the citizens ol" all lice govern-

ments; and wliicli have, at all times, Ix'on enjoyed by the

citizens of the several states which compose this Union,

from the time of tlieir becoming free, inde]>endent. and

sovereign. Wliat these; fundamental i)rinci|)les are, it

would perhaps be more tedious than difficult to enumerate.

(1) Slaughter Hotiae Cnspfl. If. Wall., 3G, 77.
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They may, however, be all comprehended under the fol-

lowing general heads : Protection by the government ; the

enjoyment of life and liberty, with the right to acquire

and possess property of every kind, and to pursue and

obtain happiness and safety ; subject nevertheless to such

restraints as the government may justly prescribe for

the general good of the whole. The right of a citizen of

one state to pass through, or to reside in any other state,

for purposes of trade, agriculture, professional pursuits,

or otherwise; to claim the benefit of the w^it of habeas

corpus; to institute and maintain actions of any kind

in the courts of the state; to take, hold and dispose of

property, either real or personal ; and an exemption from

higher taxes or impositions than are paid by the other

citizens of the state, may be mentioned as some of the

particular privileges and immunities of citizens, which

are clearly embraced by the general description of privi-

leges deemed to be fundamental ; to which may be added,

the elective franchise, as regulated and established by the

laws or constitution of the state in which it is to be ex-

ercised. These, and many others which might be men-

tioned, are, strictly speaking, privileges and immunities,

and the enjoyment of them by the citizens of each state,

in every other state, was manifestly calculated (to use

the expressions of the preamble of the corresponding pro-

vision in the old Articles of Confederation) 'the better to

secure and perpetuate mutual friendship and intercourse

among the people of the different states of the

Union' " (2).

(2) Corlield v. Coryell, 4 Wash. C. C. 371. 3S0. quoted In Blake v,

McCluug. 172 U. S. at 24S-49.
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v; 337. Illustrations of forbidden discriminations. A
few particular instances of invalid discrimination by a

state against the citizens of other states in favor of its

own citizens may be mentioned. Maryland attempted to

require traders, not i)ermaneut residents of the state, to

take out licenses for the sale of goods. It was held that

citizens of other states could not be prevented by this

method from selling goods in Maryland upon the same

terms as permitted to Maryland citizens (.'»). Likewise

the property of citizens of other states cannot be taxed

by a state at a higher rate or in a different manner from

that in which it taxes the property of its own citizens

(4). If a state jjermits its own citizens to hold property

as trustees, or to take certain pro])er(y l»y law, it must

extend the same privileges to citizens of other states as

to property within its borders (5). Nor may a state give

to its own citizens who are creditors a preference over the

citizens of other states, who are also creditors, in the dis-

tribution of the assets of an insolvent business located

within the state limits. All must be permitted to share on

the same terms (6).

§338. Valid discriminations: Proprietary rights. It

must not be supposed, however, that absolutely no dis-

crimination may be made bj' a state in favor of its own

citizens. Discriminations based solely ujion citizons]ii|>

are bad, but citizenshij) or j)erman('nl rc^idcui-c in a

state may be necessarily accompanied by circumstances,

(?.) Ward V. .MiiryliifHi. 12 Wall.. II'J.

(4) He StniifonrK Kstntc. 120 Cnl., 112.

(r.) Kohy V. Smith. ^?^ In<)., .'M2.

(6) Blake v. MrChiim, 172 V. S.. 239.
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or may give rise to situations, upon wliich a discrimina-

tion may be reasonably and validly based, despite tlie

fact that it is necessarily or usually associated with citi-

zenship or non-citizenship in the state. For instance, the

right to fish in the oyster beds of New Jersey, these being

the common property of the citizens of the state, was re-

served solely to New Jersey citizens by that state. This

was upheld, as being but the exercise of ordinary prop-

erty rights in excluding non-owners from the use of prop-

erty, although ownership here happened to be restricted

to New Jersey citizens (7). Similar discriminations in

regard to fish, wild game, and the running navigable

waters of a state have been sustained. Upon similar prin-

ciples may be justified the practices of most states in

charging higher fees to non-citizens than to citizens for

admission to their schools and higher educational insti-

tutions. The state owns these and administers them in a

proprietary as well as in a governmental capacity. The

citizens of a state, being the common proprietors, may

properly claim some advantages therein that are not

equally free to non-proprietors. Doubtless foreign citi-

zens could not be charged a higher fee than domestic

citizens for the use of the courts or for the protection of

the police, although the court-houses and the weapons

of the officers of the law are owned by the state, but this

is perhaps because dispensing justice and protecting

from injury are histoiically essential functions of gov-

ernment, while affording an education i>; not.

^339. Same: Procedural rights as affected by dom-

(7) Corfield v. Coryell, 4 Wash. C. C, 371.
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icil. Non-resideuce iu a state, though usually associated

with iiou-citizeuship in it, may be a just ground for dis-

crimination in a variety of situations besides those in-

volving proprietary rights. Resident defendants may

obtain the benefit of the statute of limitations, ^vhile non-

residents may not, because suit could have been begun

against residents at any time during the statutory i^eriod,

while the absence of the non-residents prevents this. An

attachment may be allowed against the property of non-

resident defendants, when not allowed against resident

defendants, for the non-residents are likely to stay out of

the state and leave the plaintiff to follow them as best

he can after getting judgment. Moreover, if a non-

resident remains out of the state altogether, Ihcre is no

way in which a resident plaintiff may secure a valid

judgment against him in the state, except by attaching

Iiis property. The United States Supreme Court has

said:

"We must not be understood as saying that a citizen of

one state is entitled to enjoy in another state every privi-

lege that may be given in the latter to its own citizens.

Tliere are privileges that may Ix? accorded by a state to

its own people in which citizens of other states may not

particij)ate except in conformity to such reasonable regu-

lations as may Ix' established by the state. For instance,

a state cannot forbid citizens of other states from suing

in its courts, that right being enjoyed by its own people;

but it may require a non-resident, although a citizen of

another state, to give bonds for costs, although such bond

be not required of a resident. Sudi a regulation of the
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internal affairs of a state cannot reasonably be character-

ized as hostile to the fundamental rights of citizens of

other states. So, a state may, by a rule uniform in its

operation as to citizens of the several states, require

residence within its limits for a given time before a citi-

zen of another state, who becomes a resident thereof,

shall exercise the right of suffrage or become eligible to

office. It has never been supposed that regulations of

that character materially interfered with the enjoyment

by citizens of each state of the privileges and immunities

secured by the Constitution to citizens of the several

states. The Constitution forbids only such legislation

affecting citizens of the respective states as will sub-

stantially or practically put a citizen of one state in a

condition of alienage when he is within or when he re-

moves to another state, or when asserting in another state

the rights that commonly appertain to those who are jiart

of the political community known as the people of the

United States, by and for whom the government of the

Union was ordained and established" (8).

^ 340. Same : Occupational qualifications as affected

by domicil. Wherever citizenship or residence in a state,

or such citizenship or residence for a certain period, may

be thought better to qualify a person for some occupa-

tion or profession to be followed in the state, this may

be required. Lawyers are very commonly required to

be citizens of the state in which they practice, as they are

officers of the courts. The same requirement is some-

times made of retail liquor dealers, one couii saying:

(8) Blake v. McClung, 172 U. S., 239, 256-257.
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"It is not an unreasonable requirement that a person

who desires to avail himself of a license to retail intoxi-

cating liquors shall submit himself to the jurisdiction

of the state, by becoming an inhabitant thereof, to the

end that he may be readily apprehended and punished

for any violation of the law in connection with his busi-

ness" (9). In many states a certain number of years'

practice in the state is accepted in lieu of an examination

for a license to practice medicine. A similar amount of

practice outside of a state is not accepted. This dis-

crimination has been sustained on the ground that the

local practitioner is likely to have a better knowledge of

local diseases, and also proof of his character and ex-

perience are more easily obtainable (10). A requirement

that barbers be citizens of the state where they pursue

their occupation is invalid (11).

Section 2. Other Interstate Relations.

^ 341. Interstate recognition of public acts, records,

and judicial proceedings. ''Full faith and credit shall

be given in each stale to the ])ublic acts, records, and

judicial proceedings of every other state, and the Con-

gress may by general laws prescribe the manner in which

such acts, records and jjroceedings shall be proved, and

the effect thereof" (12).

The effect of this constitutional provision is discussed

(9) Welsh V. suite, 126 Ind., p. 78.

(10) Ex parte Rplnnoy, 10 Nev., 323.

(11) Templar v. Michigan Board of ExamincrB. 131 Mich., 254.

(12) Const., Art. IV, sec, 1.
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in the article on Conflict of Laws in Volume IX of

this work.

§ 342. Interstate extradition and rendition. ' *A per-

son charged in any state with treason, felony, or other

crime, who shall flee from justice and be found in an-

other state, shall, on demand of the executive authority

of the state from which he fled, be delivered up to be re-

moved to the state having jurisdiction of the crime" (13).

This provision is discussed in the article on Criminal

Procedure, .§.§35-40, in Volume III of this work.

* * No person held to service or labor in one state, under

the laws thereof, escaping into another, shall, in conse-

quence of any law or regulation therein, be discharged

from such service or labor, but shall Ido delivered up on

claim of the party to whom such service or labor may be

due" (14).

This clause referred especially to fui^itive slaves, and

is now obsolete, unless perhaps it might apply to some

form of service like that of a sailor, which may be spe-

cifically enforced without violation of the Thirteenth

Amendment against slaveri\ See § 102, above.

§343. Agreements between states. "No state shall,

without the consent of Congress . . . enter into any agree-

ment or compact with another state" (15).

The required consent of Congress to interstate agree-

ments need not be given expressly nor with any par-

ticular formalities. It is sufficient if Congress by some

(13) Const.. Art. IV, sec. 2, §2,

(14) Const, Art. IV, sec. 2, §3.

(15) Art. I, sec. 10, § 3.
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positive act signify its np})rov;il (»r nssml. For in-

stance, the admission by Congress of Kentucky as a state

amounted to an assent to an agreement between Ken-

tucky and Virginia by which the former was detached

from the territory of the hitter (IG). Kecently it has

been decided that this j)rohibition ui)on state agreements

aj)plies only to agreements having a substantial tendency

to increase the political power or influence of one or more

of the states affected. It applies to an agreement by

which the territory of one state is substantially increased,

but not to an agreement in good faith to settle a disputed

boundary line (17). Uniform legislation by states re-

specting railroads or waters connecting them is also valid.

Section 3. Kelations Between the United States

AND THE States.

? 344. Nature of the Union. ''The Constitution, in all

its provisions, looks to an indestructible Union, composed

of indestructible states." This political theory was fi-

nally settled by the Civil war. So far as the Supreme

Court has di.scussed the status of the southern states dur-

ing that war, it api>ears that territorially speaking the

insurgent states wove never out <>1' the rnion. iu»r were

tlK'ir Fe<lera] obligations and those of tiieir citizens sus-

pended (luring the struggle. The illegal conduct of the

state governments and of their jieople susjjcnded their

rights as members and citizens of the Union, and those

rights were later restored by various acts of Congress.

(16) Orron v, DUldlo, 8 Wheaton, pp. 85-87.

(17) Virginia v. Tennessee, 148 U. S., 520.
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If a state chose to elect no Federal senators and repre-

sentatives or temporarily to suspend the operations of

its state government it would also meanwhile lose its

corresponding Federal rights (18).

§ 345. Participation of the states in the Federal gov-

ernment. Certain state action at regular intervals is by

the Constitution necessary to the continued existence of

the Federal government. Each state prescribes the qual-

ifications for electors of United States senators and of

representatives in Congress; and each state chooses, as

its legislature directs, its quota of electors to choose the

President of the United States (19).

^346. State interference with Federal functions: Con-

flicting laws. "This Constitution, and the laws of the

United States which shall be made in pursuance thereof

;

and all treaties made, or which shall be made, under the

authority of the United States, shall be the supreme law

of the land ; and the judges in even,- state shall be bound

thereby, anything in the Constitution or laws of any

state to the contrary notwithstanding" (20).

In view of the nature of the Federal government, prob-

ably its laws and treaties would have been superior to

conflicting state laws, even without this clause of the

Constitution. This pro\nsion, however, has placed the

matter bevond doubt Direct conflicts between state and

(18) Texas v. White, 7 Wall.. 700.

(19) Const.. Art. I. sec. 2. §1; Amend. XVII; Art II, sec. 1, §2.

(20) Art. VI. §2.
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Federal laws arc thus readily disposed of in constitu-

tional theory. Indirect interferences by the states with

Federal laws or functions offer more difficulty.

§ 347. Same: State taxation of Federal agencies or

property. After the establishment of the second United

States bank Marjiand imposed a tax upon the issue of

bank notes by the institution. This was declared invalid

by the Supreme Court ui)on the ground that it interfered

with the operation of an agency created by the Federal

government in the exercise of its powers (21). Likewise

a state may not tax United States bonds owned and kept

within its borders. Such a tax directly increases the rate

of interest that the United States must pay to purchasers

of these bonds, and so means a tax upon the borrowing

power of the government (22). Nor may a state levy an

income tax upon the salary of Federal officers. Similarly

a state may not tax any franchise granted by the Federal

government, such as a railroad cliartcr, or a jvitent (23).

Of course property owned by the Federal government

may not be taxed (24).

§ 348. Same: Taxation of property of Federal agents.

Taxation remotely affecting Federal functions. Trop-

erty owned by i)rivate individuals or corporations may

be taxed by the states where it is located, altliough it is

employed in the Federal sen'ice, as, for instance, the

(21) McCuUorh T. Maryland. 4 "Wheat., 31f).

(22) Weston v. Charlrston, 2 Pet., 440.

(23) California v. Cpntral Pacific R. R. Co.. 127 V. 3.. 1; People

V. ABBfiBorB. \T,f, N. Y.. 417.

(21) Van Iiro(klln v. TennesBce, 117 U. S., 151.
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property of a Federal railroad corporation or that of a

Federal contractor (25).

If state taxation affects Federal functions remotely in-

stead of substantially it is not invalid, at least unless ex-

pressly forbidden by Congress. For instance, a state may

tax the transfer of private property at the death of the

owner, including Federal bonds and legacies left to the

United States (2G).

^ 349. State interference with private exercise of Fed-

eral rights. A state may not interfere with any private

right derived expressly or impliedly from the Federal

Constitution, laws or treaties. The principal express pro-

hibitions upon such state interferences, such as those

against ex post facto laws, impairing the obligation of

contracts, taking property or liberty without due process

of law, or denying the equal protection of the laws, have

been discussed at length in other parts of this article.

Private Federal rights under the commerce clause are

discussed in Chapter XIV, §§ 279-99. Implied rights are

entitled to the same protection. Thus, the right to in-

form Federal officers of the commission of a crime against

the United States is an implied Federal right of every

citizen, and may not be interfered with either by states

or individuals (27). The right of a witness to testify in

the Federal courts may not be restrained by a state prose-

cution for alleged perjury therein (28).

(25) Railroad Co. v. Peuistou, IS Wallace 5.

(2G) riuiumer v. Coler, 178 U. S., 115.

(27) In re Quarles. 15S U. S.. 532.

(28) In re honey, 134 V. S., 372.
Vol. XII—2 4



348 COXSTITITIOXAL LAW

§ 350. Federal interference with state functions. Tlio

property of the states, and their essential governmental

functions are i)rotected from Federal interference to sub-

stantially the same extent as Federal functions are pro-

tected from state interferences (20). Some iUustrations

of this as regards Federal taxation are mentioned in

§ 317, above.

(29) United States v. Railroad Co., 17 Wallace 322; Collector v.

Day, 11 Wallace, 113.



CHAPTER XVITT.

JURISDICTION OF THE FEDERAL COURTS.

Section 1. In General.

§ 351. Classification of Federal judicial powers. The

Constitution, Article III, section 2, § 1, provides: "Tlie

judicial power shall extend to all cases, in law and equity,

arising under this Constitution, the laws of the United

States, and treaties made, or which shall be made, under

their authority; to all cases affecting ambassadors, other

public ministers and consuls; to all cases of admiralty

and maritime jurisdiction; to controversies to which the

United States shall be a party ; to controversies between

two or more states; between a state and citizens of an-

other state; between citizens of different states; between

citizens of the same state claiming lands under grants of

different states; and between a state or the citizens

thereof, and foreign states, citizens or subjects,"

It will be noticed that practically the whole of this

grant of judicial power falls into two great classes:

(1) cases dependent upon the character of the question

litigated; (2) cases dependent upon the character of the

parties to the litigation.

The Federal courts are given jurisdiction of all cases

involving the following questions, no matter who are the

349
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parties to tlio suit: (a) cases in hiw and Cijuity arising

under the Federal Constitution, laws, or treaties; (b)

cases of admiralty or maritime jurisdiction.

Likewise, the Federal courts are given jurisdiction of

cases having the following parties, no matter what the

suit may be about: (a) when ambassadors, public minis-

ters, or consuls are parties; (b) when the United States

is a party; (c) when two or more states are antagonistic

parties; (d) when a state and citizens of another state are

antagonistic i)arties; (e) when citizens of different states

are antagonistic parties
;
(f) when a state or its citizens on

one side and foreign states or aliens on the other are an-

tagonistic parties.

§ 352. Objects of the various judicial powers. The

necessity of securing a uniform and autlioritative con-

struction of the Federal Constitution, laws, and treaties

was a sufficient reason for giving the Federal courts juris-

diction of (]uestions involving the construction or enforce-

ment of the.se. Such questions are usually called ** Fed-

eral questions" and will hereafter be referred to shortly

by that name. Obviou.sly, too, suits to which the United

States is a party should be in its courts. The national

government alone has dealings with foreign nations, and

so it is appropriate that its courts should deal with cases

affecting the rej^resentatives of foreign nations; and, as

admiralty matters are largely concerned with interna-

tional intercourse an<l with tran-actions on the high seas,

where vessels are under the flag of the nation rather than

that of a state, similar considerations made it advisable

to give tlie Federal courts jurisdiction of such matters.
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Before the territory west of the Alleghanies was ceded

to the United States, there had been conflicting claims

to portions of it on behalf of different states, and in some

cases bloodshed had occurred between rival groups of

settlers claiming the same land under conflicting grants.

To secure an impartial tribunal for the settlement of such

claims the Federal courts were given jurisdiction of them.

As the states may not go to war or make treaties with

each other or with foreign nations, it was necessary that

the Federal courts should be given jurisdiction of dis-

putes that might arise between such parties; and to pre-

vent the possibilities of local prejudice in the state courts,

the provisions were added which gave the Federal courts

jurisdiction of suits between a state or its citizens on one

side, and citizens of different states or aliens on the other.

^ 353. Power of Congress in organization of Federal

courts. The Constitution, Article III, section 1, provides:

"The judicial power of the United States, shall be vested

in one Supreme Court, and in such inferior courts as the

Congress may from time to time ordain and establish.

The judges, both of the Supreme and inferior courts,

shall hold their offices during good behavior, and shall, at

stated times, receive for their services, a compensation,

which shall not be diminished during their continuance

in office."

The power of Congi'ess over the organization of the

Federal courts is very great. "While it may not directly

abolish the Supreme Court it may increase or diminish

the number of its judges at pleasure, subject to the quali-

fication that no sitting supreme court judge can be re-
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moved from the court diirinp: •2:oo(l beliavior. Tlio inferior

Federal courts may bo established and abrogated at

the will of Congress, though it would seem that the judges

of such inferior courts would be entith'd to their salaries

during good behavior, even though their court were abol-

ished. The contrary practice was pursued, however,

when a number of newly created Federal courts and

judgeships were abolished by the Jeffersonian Republi-

cans in 1801.

§ 354. Present Federal courts. The organization of

the Federal courts with jurisdiction in tlie states under

the present acts of Congress is as follows:

(a) The United States district courts. Each state is

divided into from one to four Federal judicial districts,

in each of whieli tliere is a district court held by one or

more district judges appointed for that district.

(b) United States circuit courts of appeals. The ju-

dicial districts of the United States are divided by groups

of states into nine circuits, each of wliich luis from two

to four circuit judges antl to each is assigned one supreme

court justice. In each of the nine circuits there is a court

of appeals, composed of three of tliese judges, which

hears appeals from the decisions of tlie district courts in

its respective circuit. District judges may also be as-

signed to this court when necessary.

(c) Court of claims, court of customs appeals, and

commerce court. These courts, composed of li\c judges

each, have jurisdiction over six-cial classes of l-'ederal

cases.

(d) United States Supreme Court. This is composed
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of nine judges, almost all of whose work consists in hear-

ing appeals from the lower Federal courts and from the

highest state courts.

§ 355. Original and appellate jurisdiction. Tlie Con-

stitution, Article III, section 2, §2, provides: "In all

cases affecting ambassadors, other public ministers, and

consuls, and those in which a state shall be a party, the

Supreme Court shall have original jurisdiction. In all

other cases before mentioned, the Supreme Court shall

have aj)pellate jurisdiction, both as to law and fact, with

such exceptions, and under such regulations as the Con-

gress shall make."

Just as in the organization of the Federal courts. Con-

gress has very extensive powers over their jurisdiction.

In only two classes of cases is the Supreme Court given

original jurisdiction by the Constitution (original juris-

diction is the jurisdiction of a suit at its beginning: ap-

pellate jurisdiction is jurisdiction over it on an appeal

from the decision of some other tribunal). Congress can-

not enlarge the original jurisdiction of the Supreme

Court, but it can give other courts a jurisdiction con-

current with it upon the subjects of its original

jurisdiction.

The entire api>ellate jurisdiction of the Supreme Court

being placed under the control of Congress, it can take

away that court's appellate jurisdiction in any class of

cases even after the appeal has been taken and argued

in the Supreme Court (1). Congi'ess may of course pro-

CD Ex parte McCardle, 7 Wall., 506.
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vide that certain classes of cases shall be finally decided

by Federal courts inferior to the Supreme Court, and in

several important classes of cases it has conferred the

power of final decision upon the circuit courts of appeal.

§ 356. Exclusive and concurrent jurisdiction. The

Constitution gives to the FedcMal courts no exclusive

jurisdiction of any matters whatever. For anything that

appears in the Constitution the state courts may exercise

jurisdiction concurrently over all matters specified in the

judiciary article. The regulation of this is entirely in

the hands of Congress, which may distribute the subjects

of possible Federal jurisdiction as it pleases. Under

present statutes Federal courts have exclusive jurisdic-

tion of all Federal crimes, penalties and seizures, of all

admiralty, patent right, copyright, and bankruptcy cases,

of all suits to which the United States is a party, and of

all suits })etween a state on one side and another state or

<" foreign nation on the other side (2). Most other possi-

ble subjects of Federal jurisdiction may be sued upon

either in the state or Federal courts as the parties to the

suit may prefer (concurrent jurisdiction) ; but in a few

instances Congress has left the jurisdiction wholly with

the state courts. For instance, suits between citizens of

flifforont states, where no Federal (luostion and less than

$0,000 are involved, may not be brought into the Federal

courts at all, eitluT originally, or by removal (§ 357), or

by writ of error to state courts (§ 358).

§ 357. Transfer of cases from state to Federal courts:

Before trial. If a suit between A and B, citizens of Illi-

nois, turned in part upon a Federal question within the

(2) U. S. R. S.. 5 711.
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concurrent jurisdiction of the state and Federal courts,

the plaintiff A miglit at his option bring suit against B
in either the state or Federal courts in Illinois. Like-

wise, if A lives in Indiana and B in Illinois A may sue

B in a state or Federal court of Illinois upon the ground
of diversity of citizenship, no matter what the

question at issue ; or, if A can find B in Indiana he may
sue him in the Indiana state courts. In the first case

above put, if B is sued in the state courts, he may have

the case removed, in its entirety, to the Federal courts

for trial. The defendant is as much entitled to the bene-

fits of the Federal courts upon Federal questions as is the

plaintiff. In the second case put above, if A sues B in

the Illinois state courts, B cannot have the case removed
to a Federal court. B is being sued in the courts of his

own state, and if A is willing to take the chances of local

prejudice B cannot complain. If, however, A sues B in

the state courts of Indiana, B may have the case removed
to the Indiana Federal courts, because he, a citizen of

Illinois, is entitled to be protected from the possibility

of local prejudice in favor of the Indiana plaintiff in

the state courts (2a).

Often more than one question is involved in a case.

Suppose there are a dozen questions in a particular case,

only one of which is a Federal question, both parties be-

ing citizens of New York. Owing to the difficulty and ex-

pense of dividing a case for separate trials in different

courts, the entire case with all of its questions, state and

Federal, is removed to the Federal courts or may be

brought there originally, if a single question in it is a

(2a) At present (1913) no suits may be removed from state to
Federal courts unless over $3,000 is involved.
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Federal question. The Federal court will decide the other

questions in the case according to state law as best it

can, but the whole case goes to the Federal courts (3).

^358. Same: After trial. When no Federal question

is involved in a case, and both i)arties permit it to go to

trial in a state court, neither can thereafter take the case

to a Federal court at any later stage of the proceedings.

It being a question of state law only, and neither party

having complained of local prejudice, there is no reason

for carrying the matter farther. When a case involves

r Federal question, however, even though both parties

are satisfied to conduct it in the first instance in a state

court, yet it is important for the sake of uniformity and

for the security of Federal rights that an ultimate author-

itative decision be given by a Federal court. The stat-

utes therefore provide that if the highest state court to

v.'hich the matter can be carried decides cujainst some

claim of a Federal right set up in the case, it may be

carried to the Supreme Court for decision. No part of

the case is carried there excei»t that involving the Fed-

eral question, and, if this has been properly decided by

the state couil, it makes no dilTcrcncc how jtoorly the

other (piestions in the cjise may Ii.inc been dcall with by

the state court. If the decision of the state court is in

favor of the Fe(leral right claimed there is no aj^iieal to

the Federal courts, even though the decision Ik? erroneous.

The Federal government is interested in securing for its

laws at least as much effect as they are entitled to; if a

(3) Tennessee v. Davis, 100 U. S., 257.
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state court cTioosos to give them more than tlii;?, that is

not a matter for national solicitude.

^ 359. Federal questions. A case arising under the

Constitution, the laws of the United States, and treaties

made under their authority exists, not only when the

operation or effect of some written clause of the Consti-

tution, an act of Congress, or a treaty is in controversy,

but also when there is a question concerning the existence

or exercise of any power, right, or duty arising under the

government of the United States. Thus, the right of a

citizen unhindered to inform Federal officers of the vio-

lation of Federal revenue laws is a right arising under

the Constitution and laws of the United States, although

there is nothing in the Constitution or any acts of Con-

gress directly bearing upon this (4).

On the other hand a case does not involve a Federal

question, so as to give the Federal courts jurisdiction,

merely because rights claimed in the case are based upon

a Federal law, provided there be no controversy as to the

operation or effect of this law. For instance, the title

to land may be derived from a United States grant. If,

in a suit, the validity of some subsequent deed of this

land is in issue, there is no Federal question, although

the original Federal grant is part of the alleged title of

both parties. If the Federal grant itself was at issue

there would be a Federal question (5).

Cor]:)orations created by the United States to aid in its

governmental functions, like banks or railways, may sue

(4) In re Quarles. 158 U. S.. 532.

(5) BlacVburn v. Portland Mining Co., 175 U. S.. 571.
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or be sued in the Federal courts, even though the ques-

tion in controversy does not concern tho operation or

effect of their corporate charters (G). Perhaps the best

reason for this is that the exercise of Federal governs

mental functions, even by a private corporation, is neces^

sarily the exercise of a povrer under the United States

government, whatever the precise question at issue con-

cerning it.

§ 360. Habeas corpus proceedings. The Federal

courts are given by statute the right to grant writs of

habeas corpus, within their respective jurisdictions, tQ

inquire why any person is restrained of his liberty (7).

"Within their jurisdictions" means that the writ can be

used by the Federal courts only whore the restraint

is connected with some subject matter to which the juris-

diction of the Federal courts extends. Thus, a father

may not secure from a Federal court a writ of habeas

corpus to restore to him his children, detained by citi-

zens of his own state. The relation of father and child

is governed by state and not by Federal law and so the

application must be made to the state courts (8).

On the other hand, where a Federal marslial was in

the custody of state authorities, charged with homicide

while acting in defence of a Federal judge, the Federal

courts released the marshal absolutely from state custody

on the ground that what the marshal had done was in

furtherance of a dntv owed to the United States. The

(6) Pacific Railroad Removal Cases. 115 U. S., 1.

(7) U. S. R. S.. §9 751-60.

(8) In re BurruH, UG U. S.. 5SC.
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Federal courts, however, are reluctant to interfere thus

summarily with the administration of justice in the state

courts, and state prisoners will not be released before

trial by the Federal courts unless it is perfectly clear

that important constitutional rights are being violated

or that the prisoner's act was justifiably done on behalf

of the United States or some foreign nation (9).

§ 361. Suits between states. Without its consent, a

sovereign state can not be sued, but must be proceeded

against by another state, if at all, through diplomatic

or military channels. The powers of diplomacy and war

being taken from the American states by the Constitu-

tion, the settlement of international difficulties between

them is consequently relegated to the Federal courts.

The jurisdiction has been upheld in a considerable vari-

ety of cases, and apparently extends to all matters that

would be proper subjects for an international tribunal.

Among them may be mentioned boundary disputes (10) ;

the controversy over the right of Illinois to empty the

Chicago drainage canal into Missouri waters (11) ; the

dispute between Kansas and Colorado regarding their

respective rights to use the Arkansas river for irriga-

tion (12) ; the suit by South Dakota against North Caro-

lina upon the latter 's bonds (13) ; and the recent bill

brought by Virginia against "West Virginia to compel the

(9) Rogers v. Peck, 109 U. S., 425; V. S. R. S., § 753.

(10) Rhode Island v. Massaehusetts. 12 Pet., 657.

(11) Missouri v. Illinois. ISO U. S.. 20S.

(12) Kansas v. Colorado. 185 V. S.. 12.".

(13) South Dakota v. North Carolina, 102 U. S., 2S6.
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assumption of a fair share of Virginia's debt before the

state was divided (14).

§ 362. Suits between states and the United States. The

judiciary article expressly provides for suits between

btates, but there is no express provision for suits be-

tween states and tlie United States. General jurisdic-

tion is given, however, of the cases to which the United

States is a party, and this is held to include cases whore

the I'nited States is a plaintiff and a state an unwilling

defendant (15). The Unitetl States, being a paramount

sovereignty, is not subject to the general rule of public

law forbidding one sovereignty to sue another without

the latter 's consent (§ 368, below). A state as a subordi-

nate sovereignty may not sue the Ignited States without

the latter 's consent (16).

§ 363. Diverse citizenship. Tlie jurisdiction of the

P'ederal courts extends to suits between citizens of dif-

ferent states, and between citizens and aliens. It will

be noticed that three considerable classes of persons

are wholly omitted from this enumeration: (1) Citizens

of the District of Columbia. {'2) Citizens of the territories

of the United States. {'A) All corporations. As regards

classes (1) and (2) it was early held that they were out-

side of this constitutional i)rovision. A citizen of Kentucky

who wishes to sue an Ohio defendant may do so in the

Ohio Federal courts in order to escape local prejudice;

but a citizen of Washington, 1). C., or of Arizona, must

(14) Virginia v. West Virginia. 20C U. S., 290.

(15) United SUtes v. Texas, 143 U. S., 621.

(16) Kansas v. United States, 204 U. S., 331.



THE FEDERAL GOVERX.MEXT 361

take what the local state courts will give him when he

sues in Ohio or other states.

Class (3) has had a different fate. There were few cor-

porations when the Constitution was adopted and prob-

ably they were overlooked or regarded as unimportant

when the jurisdictional section was drafted. AVhen cases

with corporations as plaintiffs or defendants became

more frequent, the Supreme Court first held that, if all

the stockholders of a corporation were citizens of the

state where it was incorporated, the suit could be treated

as virtually a suit by the citizens of that state, and if the

other party was a citizen of another state, the necessary

diverse citizenship existed to give the Federal courts

jurisdiction. Later the court decided that all of the stock-

holders of a corporation would be conclusively presumed

to be citizens of the state in which it was incorporated,

for the purposes of Federal jurisdiction (17). This vir-

tually makes a corjooration a citizen of the state of its

creation, though this is so for the purposes of Federal

jurisdiction only.

§ 364. Law applied by Federal courts: No Federal

common law. All transactions that occur in the United

States, where not governed by some written law (consti-

tution, statute, or treaty), are governed by the unwritten

common law. This is not precisely alike in anj^ two of

the states, and in a few states it is quite divergent from

the ordinary type, due to its basis upon a different sys-

tem of law (as in Louisiana), or to local peculiarities of

climate or custom (as in arid states). When the Con-

(17) Ohio & Mississippi Railroad Co. v. Wheeler, 1 Black, 286.
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stitiition was adopted, each of the original states had its

owu body of common law governing its people in all

particulars not covered by written law. It might have

been held that so much of this common law as concerned

subjects delegated to the United States by the Consti-

tution became, upon the adoption of the Constitution,

Federal common law, and the rest remained state law.

It was early said, however, that this was not so ; and the

Federal courts have consistently hold that the common

law of each state, even uix)n national subjects, is state

law until changed by an act of Congress. Thus, although

Congress alone can by statute regulate interstate com-

merce rates, yet, until Congress acts, the common law of

each state respecting interstate rates is enforced, requir-

ing, for instance, that they be not unreasonable nor dis-

criminatory (18). For similar reasons, there can be no

common law crimes against the United States. They

exist against state laws only, while Congress must enact

statutes to create Federal crimes (10).

§365. Same: Questions of local common law. Al-

though there is no Federal common law, the Federal

courts must frequently interpret and enforce state com-

mon law. A suit l)etween citizens of New York and Indi-

ana regarding land in New York can be brought in the

Federal courts on account of the diverse citizenship of

the parties, but the only law involved is the loc.-il land

law of New York. If similar questions have Ix^en previ-

ously decided by the New York courts, establishing the

(18) WPBtern Union Co. v. Call Publishing Co.. 181 U. S.. 92.

(10 J United States v. Hudson, 7 Cranch 32.
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New York law upon the point at issue, the Federal courts

in New York will follow the decision of the New York

courts, whether they think them right or not. It is enough

that they appear to establish the law in New York (20).

The same will be done with respect to any legal matter

that is purely local to New York.

§ 366. Same: Questions of general or commercial com-

mon law. Suppose instead of being a question of land

law it is one of commercial paper. The New York courts,

for instance, have decided that the purchaser of a prom-

issory note under certain circumstances cannot enforce

it, although in most places outside of New York it would

be enforceable. If an Indiana citizen sues in the Federal

courts of New York in such a case, the Federal com*ts

will refuse to follow the decisions of the New York

courts if they think the New York view is wrong and

opposed to the rules of commercial law generally (21).

Assuming that the state and Federal courts in New York

will remain unconvinced by each other, it results that

there are virtually two different laws in New York upon

this point—one law administered between New York citi-

zens in the state courts, and the other administered be-

tween New York citizens and outsiders in the Federal

courts. The situation is unfortunate, and in addition it

is diflScult to know what questions will be considered

those of general law and which of local law. Commercial

paper and insurance contracts, contracts exempting car-

riers from negligence, and the oi>eration of the fellow^

(20) Suydam v. Williamson. 24 How., 427.

(21) Swift V. Tyson, 16 Pet., 1.
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servaut rule in Mgeiicy have been held to \xi matters of

general law. Laud laws, Sunday laws, and questions of

local public policy are held to be matters of local law.

>i 367. Same: State statutes. Every state statute is

treated as a local law, and the Federal courts will follow

the decisions of the state courts in construing state

statutes, no matter how unusual the construction

may be (22).

If conflicting constructions of a statute have been made

by a state court the Federal courts will follow the latest

decision of the highest state court, subject to the qualifi-

cation mentioned below.

Suppose a state statute purports to authorize a state

to issue bonds. The bonds are issued and in a suit in the

state court the statute is held valid and the bonds de-

clared good. Other bonds are bought ujion the faith of

this decision, but later the state court reverses its former

decision, holding the statute invalid and the bonds bad.

This involves no Federal question, as it depends wholly

uj)on the constmction of a state statute, so citizens of the

same state as the city issuing the bonds are remediless.

Citizens of nthcr states, however, may sue the city in

the Federal courts on the ground of diverse citizenshij).

and, with respect to contract or property rights acquired

on the faith of the first state decision, the Federal courts

will follow the first decision and hold tlio statute valid.

As to the contracts made after the second state decision,

the Federal courts will follow thr second decision (2."^).

(22) Ivefflngwell v. Warren, 2 Blafk, r)99.

(23) Douglass v. Pike County. 101 U. S. 677.
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This is the only exception to the rule that the Federal

courts will follow the interpretation of state statutes

made by state courts.

Section 2. Suits Against States. Eleventh Amend-

ment.

§ 368. Political sovereignty not accountable to in-

dividuals. According to the rules of public law it is one

of the attributes of sovereignty not to be accountable to

individuals against the sovereign's will. The rule has

sometimes been expressed in the raaxim "The king

can do no wrong." Literally, of course, this is far from

true, but, inasmuch as the king cannot be sued in his own

courts without his consent, the real truth is that he cannot

be made responsible for his wrong-doing. "Whether the

sovereign is an individual ruler, or democracy itself, the

rule is the same. Also, by rules of public international

law a sovereign may not be sued against his consent in

the courts of any other country than his own, unless

some statute there in force applicable to the case permits

it. A somewhat amusing illustration of this occurred a

few years ago in England. The Sultan of Johore, a small

independent state in the Malay Peninsula, with which

Great Britain was in alliance, came to England and took

up a residence there, under the assumed name of Baker.

He promised to marry a woman living in England, and

later was sued by her in the English courts for breach

of promise of marriage. He denied the jurisdiction of

the English courts, and it was held that as lawful sover-

eign of the State of Johore he was entitled to immunity

from suit in the courts of other countries, unless he
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chose to waive this immunity, or it was taken away from

him by express statute wliere he was sued (24).

§ 369. Chisholm v. Georgia. Eleventh Amendment.

One of the clauses of the judiciary article provides that

the judicial power of the United States shall extend "to

controversies between a state and citizens of another

state." In 1792 a creditor of Georgia living in another

state brought suit in the Supreme Court against Georgia

for non-payment of the debt. The state argued that the

Constitution was to be interpreted in the light of well-

known rules of public law, and that therefore this clause

applied only to cases where a state should sue a citizen

of another state, and not to cases where a state itself was

defendant. The court decided by a vote of four to one

that the Constitution covered the case of a suit against

a state by a citizen of another state (25).

At the first meeting of Congress, thereafter, the Elev-

enth Amendment to the Constitution was proposed and a

few years later became a i>art of the Constitution in the

following language: "The judicial power of the United

States shall not be construed to extend to any suit in law

or equity, commenced or prosecuted against one of the

Ignited States by citizens of another state, or by citizens

or subjects of any foreign slate."

§370. Repudiation of state debts. The Eleventh

Amendment has enabled a number of American states

to repudiate their debts, in whole or in ])art, nt various

periods in our history. During the hard times after the

(24) MlgheU v. Sultan of Johoro. (1894) 1 Q. B. 140.

(25) ChlBholm v. Georgia, 2 Dall., 419.
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panic of 1837 uine or ten middle, western, and southern

states defaulted in state debts incurred largely for in-

ternal improvements. After the Civil war there was an-

other i>eriod of repudiation. Most of the southern states,

with much justification, refused to pay debts corruptly

or extravagantly incurred by their reconstruction gov-

ermnents, and one or two western states repudiated debts

during the *' Granger" excitement of the 1870 's. Louisi-

ana has repudiated some part of its state debt at four

different periods.

Even when a state has expressly consented to be sued

and suit has been begun against it and is in process of

decision, the state may at any time withdraw its consent

to further proceedings, and the Eleventh Amendment at

once applies to shield the state (26).

§ S71. Suits between states upon bond debts. Deci-

sions interpreting the Eleventh Amendment have been

numerous. It was early held that this amendment did

not affect suits between states themselves, which the

Federal courts are authorized to entertain by another

clause of the judiciary article. When Louisiana repudi-

ated her state debt for the last time, the legislature of

New Hampshire passed an act permitting its citizens to

assign their claims against Louisiana to the state, and
directed the attorney-general to sue Louisiana in the

name of New Hampshire upon such claims. The assign-

ing creditors were to pay the costs of the suit, and to

have the net proceeds of any recovery. Suit was begun
against Louisiana under this act by New Hampshire, but

(26) Beers v. Arkansas, 20 How., 527.
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was dismissed by the Supreme Court on the ground that

the real parties in interest were citizens of the state, not

the state itself, and therefore such suits fell within the

substance of the Eleventh Amendment (27).

Recently the owners of some repudiated North Carolina

bonds donated them outright to the state of South Da-

kota. South Dakota accepted the bonds and at once be-

gun suit against North Carolina upon them in the

Supreme Court. Its action was upheld as not within the

prohibition of the Eleventh Amendment, inasmuch as

South Dakota was the only party having an interest in

the subject matter of the suit, so that this action was not

a mere cover for other interested individuals, as was true

in the New Hampshire case (28). These particular bonds

were secured by mortgage on some railroad stocl:, so

that the judgment could be collected merely ])y selling

the stock, witliout the necessity of a personal judgment

acrainst the state. The court admitted that jtroperty held

by a state for public governmental purposes could not

be seized to pay a judgment, and that a court could not

comi)el a state to levy taxes to pay a judgment. Tliis

procedure, therefore, is not likely to be effectively used

against a defaulting state, save in the exceptional case

where some security has been given that may be sold to

satisfy a judgment.

See further, respecting suits brought against a state

by anotlier state or the United States, §§ 361, 362, above.

§ 372. Suits against municipal corporations. Set-off

against state. Tlie Klevcntli Amcndnicnt ai)i)lies only to

suits brought against the state itself, or where the relief

(27) New Hampshire v. Ix)ulBlana. 108 U. S.. 76.

(28) South Dakota v. North Carolina, 192 U. S., 286.
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really sought is against the state sovereignty. It does not

apply to suits brought against coiporations, public or

private, created by the state, nor to municipal subdi-

visions of the state, although created by the latter for

governmental purposes (29). It is the state sovereignty

itself that is protected, not any lesser creations of the

state.

Nor does the prohibition cover the case of a set-off

which the state has previously created when used as a

defense in a suit brought by the state itself. Virginia

issued certain bonds, the interest coupons of which it

agreed should be receivable for all taxes and other debts

due the state. Virginia repudiated the bonds and re-

fused to receive the interest coupons for taxes. Persons

who tendered the coupons for taxes were sued by the

state for the amount of their taxes, and their property

was seized in satisfaction thereof. It was held that Vir-

ginia had contracted to permit these interest coupons to

be used as a set-off against taxes due the state, and that

making this defense against the state's attempt to collect

taxes was not a suit against the state, but merely an

answer to the state's suit against individuals (30).

§ 373. Suits against state by its own citizens. The
Eleventh Amendment in terms forbids only suits brought

against a state by citizens of another state, or by aliens.

It does not include suits brought against a state by its

own citizens. The latter suits have, however, been held

(29) Lincoln Co. v. Lunlng. 133 U. S.. 529.

(30) Virginia Ck)upon Cases, 114 U. S., 269.
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to be forbidden by the rule of public law referred to in

§ 368, above (31).

§ 374. Suits a^inst state officers: (a) For illegal offi-

cial act. AMien the state is named as a defendant in an

action brought by an individual to obtain some relief

there is of course no doubt that it is a suit against a state.

Suppose, however, that the suit is brought against some

state officer, either (a), to obtain redress for some act

done for the state in his official capacity; or (b), to pre-

vent his doing some official act for the state; or (c), to

compel the doing of some official act for the state. Are

any of these suits against a state within the meaning of

the Eleventh Amendment?

As regards the first of these classes the matter is clear.

For instance, a state, by a law invalid under the United

States Constitution, purports to authorize its officers on

its behalf, to seize certain proi)erty owned by a United

States national l>ank. Acting under this authority, the

officers seize the property, and are sued as individual

trespassers by the bank. On the one side it is argued that

they have acted only for the state, wliidi can act only by

human agents, and that therefore the suit is really against

the state. On the other side, it is urged that under our

law not only the person who authorizes a wrong is liable,

liut also the agent who carries out the authority and actu-

ally commits the wrong; and that in this case the suit

against the officers is for tlie wrong committed by them

personally in executing an invalid authority. The officer,

(31) Hans v I>oulBlaua, 134 U. S., 1.
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being sued, is liable as an individual unless he can show

that his act is protected by a vaUd governmental author-

ity. Being able to show only an invalid (unconstitu-

tional) autliority, he cannot justify his act and hence is

personally liable. This roasoniug prevailed in an early

case upon the facts stated, and it has been universally

followed since (32).

§ 375. Same: (b) To prevent illegal official act. Of

course if a state officer can be personally sued for wrong-

fully taking private property, even though he purports

to act for the state, he can clearly be prevented in ad-

vance from doing the illegal act, if it is the kind of an act

that courts would prevent if it were threatened by a pri-

vate individual. This is true even where the unlawful act

threatened by state officers is not a physical interference

with the person or property of an individual.

The plaintiff had acquired the title to certain land

formerly belonging to the state of Oregon. A dispute

arose between the plaintiff and the state regarding the

land, and a statute was passed requiring the state land

commission to cancel plaintiff's title and resell the land.

The plaintiff obtained an injunction against the doing

of this by the land commissioners, the Supreme Court

holding that his suit was against them as individuals to

prevent the perpetration of a wrong that would cloud the

plaintiff's title to his land. If the state did not really

own the land it could not lawfully authorize its officers

to sell it, and without lawful authority their acts could

(32) Osborne v. United States Bank, 9 Wheaton, 738, 842-4.
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be prevented just like the wrougful acts of any

individuals (33).

§ 376. Same: (c) To compel official act. AMiere the

obligation of the state, however, requires affirmative ac-

tion on the part of an official acting in its behalf, a suit

to compel such action cannot be maintained under the

Eleventh Amendment.

For instance, Louisiana contracted with its creditors

to apply the revenue derived from a certain tax to dis-

charge their claims. Later the state repudiated this and

its creditors sued to compel the state officers to ai)ply the

funds already collected to the payment of the agreed

debts. It was argued for the creditors that this was

really a suit against the officers individually to prevent a

wrongful omission of their duties, for the second state

law, being an impairment of the state's contract with its

creditors, was invalid and ought to be disregarded by the

state officers. The Supreme Court denied this, ])ointing

out that the relief was really against the state itself,

which owed the money, and that the state officers as indi-

viduals, apart from their official character, owed no duties

to the creditors and hence could not be sued as individ-

uals. "The officers owe duty to the state alone, and have

no contract relations with llic l)ondliolders. Tliey can

only act as the state directs Ihciii to act, and hold as the

state allows them to hold. . . . They can be moved

through the state, but not tlic state tlirou,<i:li tlicMii" (;U).

§ 377. General principle involved. (Jcncrally spoak-

(.33) Pennoycr v. Mc-ConnanKliy, 110 r. S.. 1.

(.",1) I>ouisiana v. .Tmiicl. 107 W S.. 711.



THE FEDERAL GOVERNMENT 373

ing, the principle to be gathered from the foregoing de-

cisions and otliers of like tenor appears to be this : If

state officers, claiming to act under the authority of the

state are doing or threatening acts which if done by pri-

vate persons would be actionable wrongs, the officers may
be made individually liable if the state authority under

which they act is really invalid. On the other hand, if

state officers owe no duties as individuals which they are

violating by action or inaction, a suit to compel the dis-

charge of purely official duties owed on behalf of the

state, is a suit against the state.

§ 378. Enjoining suit on behalf of state. One class of

cases is not readily explained by the application of the

above rule, and has occasioned doubt and uncertainty not

yet dispelled. These are cases where a state has passed

a law alleged to be invalid, and has by statute authorized

certain state officials to enforce the law in the courts or

tribunals of the state.

The state of Minnesota, through orders of its railway

commission and by statutes, required the railway com-

panies in the state to establish certain schedules of rates.

The Northern Pacific Railway asked the Federal circuit

court to enjoin the railway commission from enforcing

these rates as too low to permit a fair profit, and also

asked that Young, the state attorney-general, be re-

strained from proceeding against the company by man-

damus, or by criminal proceedings to enforce the penal-

ties of the statute. A temporary injunction was issued

against the new rates until a judicial investigation had

been made, and Young was also enjoined from taking any
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action in the matter meanwhile. He disobeyed the injunc-

tion and asked for a mandamus in the state courts to put

into effect the controverted rates. Tlie Federal circuit

court then imprisoned Young for contempt in disobeying

its orders, and the Supreme Court adjudged the imprison-

ment legal. It was urged that it was a suit against the

state because what the Federal court had enjoined was

not such an action as Young might take as an individual,

but only such action as he might take in behalf of the

state of Minnesota. The court said:

**The act to be enforced is alleged to be unconstitu-

tional, and if it be so, the use of the name of the state to

enforce an unconstitutional act to the injury of com-

plainants is a proceeding without the authority of and

one which does not affect the state in its sovereign or gov-

ernmental capacity. It is simply an illegal act upon the

part of the state to enforce a legislative enactment which

is void because unconstitutional. If the act which the

state attorney-general seeks to enforce be a violation of

the Federal Constitution, the officer in proceeding under

8uch enactment comes into conflict with the superior au-

thority of that Constitution, and he is in that case

stripped of liis official or representative character and is

subjected in his person to the consequence of his indi-

vidual conduct" (35).

^Ir. Justice Harlan dissented on the ground that where

the very question at issue was the constitutionality of a

statute tlio attorney-general of a state could not be an

individual wrongdoer in bringing suit on behalf of the

(35) Ex parte Young. 209 U. S.. 123, 159-60.
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state in its own courts to test the statute. If the decision

of the state court should be wrong in the matter it could

be finally corrected by carrying the case to the United

States Supreme Court. If the attorney-general was do-

ing no individual wrong in bringing suit on behalf of his

state, then an attempt to control his purely oificial acts

on behalf of the state was really an effort to prevent the

state from acting, that is, to prevent the state from secur-

ing a determination of the validity of its own statutes in

its own courts in the first instance.
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CONSTITUTION OF THE UNITED STATES.

We, the people of the United States, in order to form a more

perfect union, establish justice, insure domestic tranquillity, pro-

vide for the common defense, promote the general welfare, and

secure the blessings of liberty to ourselves and our posterity, do or-

dain and establish this Constitution for the United States of America.

ARTICLE I.

Section 1.

All legislative powers herein granted shall be vested in a Con-

gress of the United States, which shall consist of a Senate and

House of Representatives.

Section 2.

§1. The House of Representatives sliall be composed of mem-

bers chosen ever}' second year by the people of the several states,

and the electors in each state shall have the qualifications requisite

for electors of the ni(tst niuiicrcus braiicli of the state legislature.

§ 2. No person shall be a representative who shall not have at-

tained the age of twenty-five years, and been seven years a citizen

of the United States, and who shall not, when elected, be an in-

habitant of that state in which he shall be chosen.

§3. Representatives and direct taxes shall be apportioned among

the several states which may be included within this Union, ac-

cording to their respective numbers, which shall be determined by

adding to the whole number of free persons, including those bound

to service for a term of years, and excluding Indians not taxed,

three-fifths of all other persons. The actual enumeration shall be

made within three yeare after the first meeting of the Congress of

the United States, and within every subsequent tenn of ten yeai-s,

in such manner as they shall by law direct. The !uunber of repre-

sentatives shall not exceed one for every thirty thousand, l)Mt each

state shall have at least one representative; and until such enumei-a-

376
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tion shall be made, the state of New Ilampshire shall be entitled

to choose three, Massachusetts eight, Rhode Island and Providence
Plantations one, Connecticut five, New York six, New Jersey four,

Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North
Carolina five, South Carolina five, and Georgia three.

§ 4. When vacancies happen in the representation from any
state, the executive authority thereof shall issue writs of election

to fill such vacancies.

§ 5. The House of Representatives shall choose their speaker
and other officers, and shall have the sole power of impeachment.

Section 3.

§ 1. The Senate of the United States shall be composed of two
senators from each state, chosen by the legislature thereof, for six

years, and each senator shall have one vote.

§ 2. Immediately after they shall be assembled in consequence

of the first election they shall be divided as equally as may be into

three classes. The seats of the senators of the first class shall be

vacated at the expiration of the second year; of the second class,

at the expiration of the fourth year, and of the third class, at the

expiration of the sixth year, so that one-third may be chosen every

second year, and if vacancies happen by resignation or otherwise

during the recess of the legislature of any state, the executive there-

of may make temporary appointments until the next meeting of the

legislature, which shall then fill such vacancies.

§ 3. No person shall be a senator who shall not have attained

to the age of thirty years, and been nine years a citizen of the

United States, and who shall not, when elected, be an inhabitant of

that state for which he shall be chosen.

§ 4. The Vice-President of the United States shall be President

of the Senate, but shall have no vote, unless they be equally divided.

§ 5. The Senate shall choose their other officers, and also a

President pro tempore in the absence of the Vice-President, or when
he shall exercise the office of President of the United States.

§ 6. The Senate shall have the sole power to try all impeach-

ments. When sitting for that pui-pose they shall be on oath or af-

firmation. When the President of the United States is tried the

Chief Justice shall preside; and no person shall be convicted with-

out the concurrence of two-thirds of the members present.

§ 7. Judgment in cases of impeachment shall not extend further

than to removal from office and disqualification to hold and enjoy

any office of honor, trust or profit under the United States; but
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the party convicted shall, nevertheless, be liable and subject to in-

dictmeut, trial, judgment, and punishment, according to law.

Section 4.

§ 1. The times, places, and manner of holding elections for sen-

ators and representatives shall be prescribed in each state by the

legislature thereof; but the Congress may at any time by law make
or alter such regulations, except as to the places of choosing senators.

§ 2. The Congress shall assemble at least once in every year,

and such meeting shall be on the first Monday in December, un-

less they shall by law appoint a different day.

Section 5.

§ 1. Each house shall be the judge of the elections, returns, and
qualifications of its own members, and a majority of each shall

constitute a quorum to do business; but a small number may adjouni

from day to day, and may be authorized to compel the attendance

of absent members, in such manner, and under such penalties aa

each house maj' provide.

§ 2. Each house may determine the rules of its proceedings, pun-

ish its members for disorderly behavior, and with the concurrence

of two-thirds cxjiel a member.

§ 3. Each house shall keep a journal of its proceedings, and
from time to time publish the same, excepting such parts as may
in their judgment require secrecy, and the yeas and nays of the

members of either house on any question sliall, at the desire of one-

fifth of those present, be entered on the journal.

§ 4. Neither house during the session of Congress shall, with-

out the consent of the other, adjourn for more than three days, nor

to any other place than that in wiiioh the two houses shall be sitting.

Section 6.

§1. The senators and representatives shall receive a compen-

sation for their services, to be ascertained by law and paid out of

the Treasury of the United States. They shall in all cases except

treason, felony, and brfarh of the peace, be privileged from arrest

during their ut tendance at the session of their respective houses,

and in going to and returning from flio same; and for any speech

or debate in either house they shall not be (juestioned in any other

place.

8 2. No senator or representative shall, during the time for

which be was elected, be appointed to any civil office under the

authority of the United States, which shall have been created, or
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the emoluments ivliercof sliall have been increased (lurin<^ such time;

and no person holding: any office under the United States shall be

a member of either house during his continuance in office.

Section 7.

§ 1. All bills for raising revenue shall originate in the House
of Representatives; but the Senate may propose or concur with

amendments as on other bills.

§ 2. Every bill Avhich shaJl have passed the House of Repre-

sentatives and the Senate shall, before it become a law, be presented

to the President of the United States. If he approve he shall sign

it, but if not he shall return it, with his objections, to that house

in which it shall have originated, who shall enter the objections at

large on their journal and proceed to reconsider it. If after such

reconsideration two-thirds of that house shall agree to pass the bill,

it shall be sent, together with the objections, to the other house,

by which it shall likewise be reconsidered, and if approved by two-

thirds of that house it shall become a law. But in all such cases

the votes of both houses shall be determined by yeas and nays,

and the names of the persons voting for and against the bill shall

be entered on the journal of each house, respectively. If any bill

shall not be returned by the President within ten days (Sundays

excepted) after it shall have been presented to him, the same shall

be a law, in like manner as if he had signed it, unless the Congress

by their adjournment prevent its return, in which case it shall not

be a law.

§3. Every order, resolution, or vote to which the concurrence

of the Senate and House of Representatives may be necessaiy (ex-

cept on a question of adjouniment) shall be presented to the Presi-

dent of the United States; and before the same shall take effect

shall be approved by him, or, being disapproved by him, shall be

repassed by two-thirds of the Senate and House of Representatives,

according to the rules and limitations prescribed in the case of a

bill.

Section 8.

§ 1. The Congress shall have power to lay and collect taxes, duties,

imposts, and excises, to pay the debts and provide for the common
defense and general welfare of the United States; but all duties,

imposts, and excises shall be uniform throughout the United States;

§ 2. To borrow money on the credit of the United States

;

§ 3. To regulate commerce with foreign nations, and among the

several states, and with the Indian tribes;
Vol 12-26.
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§4. To establisli an unifomi nile of naturalization, and uni-

form laws on the suliject of bankruptcies throupliout the United

States;

§ 5. To coin money, rep:ulatc the value thereof, and of foreign

coin, and fix the standard of weights and measures;

§ 6. To provide for the punishment of counterfeiting the sc-

cnrities and current coin of the United States;

§7. To establish postoffices and postroads;

§ 8. To promote the progress of science and useful arts by

securing for limited times to authors and inventors the exclusive right

to their respective writings and discoveries;

§ 9. To constitute tribunals inferior to the Supreme Court

;

§ 10. To define and punish piracies and felonies committed on

the high seas and offenses against the law of nations;

§ 11. To declare war, grant letters of marque and reprisal, and

make rules concerning captures on land and water;

§ 12. To raise and support armies, but no appropriation of

money to that use shall be for a longer term than two years;

§13. To provide and maintain a navy;

^ 14. To make rules for the government and regulation of the

land and naval forces;

§15. To provide for calling forth the militia to execute the laws

of the Union, suppress insurrections, and rc'i>el invasions;

§ 16. To provide for organizing, arming, and disciplining the

militia, and for governing such pai-t of them as may be employed

in the service of the United States, reserving to the states respec-

tively the appointment of the olficers, and the authority of training

the militia according to the discipline i)rcscribcd by Congress;

§ 17. To exercise exclusive legislation in all cases whatsoever

over such district (not exceeding ten miles square) as may, by ces-

sion of particular states and the acceptance of Congress, become

the seat of the Government of the United States, and to exercise like

authority over all places purcha.'^ed by the consent of the legisla-

ture of the state in wiiich the same siiall be, for tlie erection of

forts, magazines, arsenals, dockyards, and other needful buildings;

and

§18. To make all laws which shall be necessary- and proper for

carrying into execution the foregoinir i)owers, and all other powers

vested by this Constitution in the Government of the United States,

or in any department or officer thereof.
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Section 9.

§ 1. The migration or importation of such persons as any of

the states now existing shall think proper to admit shall not be

prohibited by the Congress prior to the year one thousand eight

hundred and eight, but a tax or duty may be imposed on such im-

portation, not exceeding ten dollars for each person.

§ 2. The privilege of the writ of habeas corpus shall not be

suspended, unless when in cases of rebellion or invasion the public

safety may require it.

§ 3. No bill of attainder or ex post facto law shall be passed.

§ 4. No capitation or other direct tax shall be laid, unless in

proportion to the census or enumeration hereinbefore directed to

be taken.

§ 5. No tax or duty shall be laid on articles exported from any

state.

§ 6. No preference shall be given by any regulation of commerce
or revenue to the ports of one state over those of another; nor

shall vessels bound to or from one state be obliged to enter, clear,

or pay duties in another.

§ 7. No money shall be drawn from the Treasury, but in con-

sequence of appropriations made by law, and a regular statement

and account of the receipts and expenditures of all public money
shall be published from time to time.

§8. No title of nobility shall be granted by the United States;

and no person holding any office of profit or trust under them shall,

without the consent of the Congress, accept of any present, emolu-

ment, office, or title of any kind whatever from any king, prince

or foreign state.

Section 10.

§ 1. No state shall enter into any treat.y, alliance, or confed-

eration, grant letters of marque and reprisal, coin money, emit bills

of credit, make anything but gold and silver coin a tender in pay-

ment of debts, pass any bill of attainder, ex post facto law, or law

impairing the obligation of contracts, or grant any title of nobility.

§ 2. No state shall, without the consent of Congress, lay any

imposts or duties on imports or exports, except what may be ab-

solutely necessary for executing its inspection laws; and the net

produce of all duties and imposts laid by any state on imports or

exports shall be for the use of the Treasury of the United States;

and all such laws shall be subject to the revision and control of

the Congi'ess.
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§ 3. No state sliall, without the consent of Congress, lay any

duty of tonnagre, keep troops or ships of war in time of peace,

enter into any agreement or compact with another state or with

a foreign power, or engage in war, unless actually invaded or in

such imminent danger as will not admit of delay.

ARTICLE II.

Section 1.

§ 1. The executive power shall be vested in a President of the

United States of America. He shall hold his office during the term

of four years, and, together with the Vice-President, chosen for the

same term, be elected as follows:

§ 2. Each state shall appoint, in such manner as the legisla-

ture thereof may direct, a number of electors, equal to the whole

number of senators and representatives to which the state may be

entitled in the Congress; but no senator or representative, or per-

son holding an office of trust or profit under the United States, shall

be appointed an elector.

§3. The electoi-s shall meet in their respective states and vote

by ballot for two persons, of whom one at least shall not be an in-

habitant of the same state with themselves. And they shall make

a list of all the persons voted for, and of the number of votes for

each, which list they shall sign and certify, and transmit sealed to

the seat of government of the United States, directed to the Presi-

dent of the Senate. The President of the Senate shall, in the

presence of the Senate and House of Representatives, open all the

certificates, and the votes shall then be counted. The person hav-

ing the greatest number of votes shall be the President, if such

number be a majority of the whole number of electors appointed;

and if there be more than one who have such majority, and have

an equal number of votes, then the House of Representatives shall

immediately choose by ballot one of them for President; and if

no person have a majority, then from the five highest on the list

the said House shall in like manner choose the President. But in

choosing the President the votes shall be taken by states, the rep-

resentation from each state ha\'ing one vote. A quorum for this

purpose shall consist of a member or members from two-thirds of

the States, and a majority of all the states shall bo necessary to

a choice. In every case, after the choice of the President, the per-

son having the greatest number of votes of the electors shall be

the Vice-President. But if there should remain two or more who
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have equal votes, the Senate shall choose from them by ballot the

Vice-President. [This paragraph superseded by Amendment XII.]

§ 4. The Congiess may detennine the time of choosing the elec-

tors and the day on which they shall give their votes, which day

shall be the same throughout the United States.

§ 5. No person except a natural-born citizen, or a citizen of

the United States at the time of the adoption of this Constitution,

shall be eligible to the office of President; neither shall any person

be eligible to that office who shall not have attained to the age of

thirty-five years, and been fourteen yeai-s a resident within the

United States.

§ 6. In case of the removal of the President from office, or of

his death, resignation, or inability to discharge the powers and

duties of the said office, the same shall devolve on the Vice-Presi-

dent, and the Congress may by law provide for the case of removal,

death, resignation, or inability, both of the President and Vice-

President, declaring what officer shall then act as President, and

such officer shall act accordingly until the disability be removed

or a President shall be elected.

§ 7. The President shall, at stated times, receive for his services

a compensation, which shall neither be increased nor diminished

during the period for which he may have been elected, and he shall

not receive within that period any other emolument from the United

States or any of them.

§ 8. Before he enter on the execution of his ofl&ce he shall take

the following oath or affirmation:

"I do solemnly swear (or affirm) that I will faithfully execute

the office of President of the United States, and will to the best

of my ability presei-ve, protect, and defend the Constitution of the

United States."

Section 2.

§ 1. The President shall be Commander-in-Chief of the Army

and Navy of the United States, and of the militia of the several

states when called into the actual sen-ice of the United States. He

may require the opinion in writing of the principal officer in each

of the executive departments upon any subject relating to the

duties of their respective offices, and he shall have power to grant

reprieves and pardons for offenses against the United States, ex-

cept in cases of impeachment.

§ 2. He shalL have power, by and with the advice and consent

of the Senate, to make treaties, provided two-thirds of the sena-
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tors present concur; and he shall nominate, and, by and with

the advice and consent of the Senate, shall appoint ambassa-

ilors, other public ministei"s and consuls, judtjes of the Supreme

Court, and all other oliicei-s of the United States, whose appoint-

ments are not herein otherwise provided for, and which shall be

established by law; but the Con2:ress may by law vest the ap-

pointment of such inferior olHcers as they think proper in the Presi-

dent alone, in the courts of law, or in the heads of departments.

§ 3. The President shall have power to fill up all vacancies that

may happen during the recess of the Senate by granting commis-

sions which shall expire at the end of their next session.

Section 3.

He shall from time to time give to the Congress information

of the state of the Union, and recommend to their consideration

such measures as he shall judge necessary and expedient. He may,

on extraordinary occasions, convene both houses, or either of them,

and in case of disagreement between them with respect to the time

of adjournment, he may adjourn them to such time as he shall

think proper; he shall receive ambassadors and other public min-

isters; he shall take care that the laws be faitlifully executed, and

shall commission all the officers of the United States.

Section 4.

The President, Vice-President, and all civil officers of the United

States shall be removed from office on imiieaohment for and con-

viction of treason, bribery, or other high crimes and misdemeanors.

ARTICLE III.

Section 1.

The judicial power of the United States shall be vested in one

Supreme Court, and in such inferior courts as the Congress may
from time to time ordain and establish. The judges, both of the

supreme and inferior courts, shall hold their offices during good

behavior, and shall, at stated times, receive for their services a

compensation which shall not be diminished during their continu-

ance in office.

Section 2.

§ 1. The judicial power shall extend to all cases, in law and

equity, arising under this Constitution, the laws of the United

States, and treaties made, or which shall be n)ade, under their

authority
J to ail cases affecting ambassadors, other public min-
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isters, and consuls; to all cases of admiralty and maritime juris-

diction; to controversies to which the United States shall be a party;

to controversies between two or more states; between a state and

citizens of another state; between citizens of different states; be-

tween citizens of the same state claiming lands under grrants of

different states, and between a state, or the citizens thereof, and

foreign states, citizens, or subjects.

§ 2. In all cases affecting ambassadors, other public ministers

and consuls, and those in which a state shall be a party, the Su-

preme Court shall have original jurisdiction. In all the other cases

before mentioned the Supreme Court shall have appellate juris-

diction, both as to law and fact, with such exceptions and under

such regulations as the Congress shall make.

§ 3, The trial of all crimes, except in cases of impeachment,

shall be by jury; and such trial shall be held in the state where

the said crimes shall have been committed; but when not committed

within any state, the trial shall be at such place or places as the

Congress may by law have directed.

Section 3.

§ 1. Treason against the United States shall consist only in levy-

ing war against them, or in adhering to their enemies, giving them

aid and comfort. No person shall be convicted of treason unless

on the testimony of two witnesses to the same overt act, or on con-

fession in open court.

§ 2. The Congress shall have power to declare the punishment

of treason, but no attainder of treason shall work corruption of

blood or forfeiture except during the life of the person attainted.

ARTICLE IV.

Section 1.

Full faith and credit shall be given in each state to the public

acts, records, and judicial proceedings of every other state. And
the Congress may by general laws prescribe the manner in which

such acts, records, and proceedings shall be proved, and the effect

thereof.

Section 2.

§ 1. The citizens of each state shall be entitled to all privileges

and immunities of citizens in the several states.

§ 2. A person charged in any state with treason, felonj', or other

crime, who shall flee from justice and be found in another state,

shall, on demand of the executive authority of the state from which
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he fled, bo dclivorotl up, to be removed to the state having juris-

diction of the crime.

§ 3. No person held to sen-ice or labor in one state, under the

laws thereof, escaping into another, shall, in consequence of any

law or regulation therein, be discharged from such service or la-

bor, but shall be delivered up on claim of the party to whom such

service or labor may be due.

Section 3.

§1. New states may be admitted by the Congress into this

Union; but no new states shall be formed or erected within the

jurisdiction of any other state; nor any state be formed by the

junction of two or more states or parts of states, without the con-

sent of the legislatures of the states concerned, as well as of the

Congress.

§ 2. The Congress shall have power to dispose of and make
all needful rules and regulations respecting the territory or other

property belonging to the United States; and nothing in this Con-

stitution shall be so constructed as to prejudice any claims of the

United States or of any particular state.

Section 4.

The United States shall guarantee to every state in this Unioa

a republican form of government, and shall protect each of them

against invasion, and on application of the legislature, or of the

executive (when the legislature cannot be convened), against domestic

violence.

ARTICLE V.

The Congress, whenever two-thirds of both houses shall deem

it necessary, shall propose amendments to this Constitution, or,

on tlie application of the legislature of two-thirds of the several

states, shall call a convention for proposing amendments, which in

either case shall be valid to all intents and jiurposes as ]iart of

this Constitution, when ratified by the legislatures of three-fourths

of the several states, or by conventions in three-fourths thereof,

as the one or the other mode of ratification may be proposed by

the Congress, provided that no amendments which may be made

prior to the year one thousand eight hundred and eight shall in

any manner afTeot the first and fourth clauses in the ninth sec-

tion of the first article; and that no state, without its consent,

shall be deprived of its equal suffrage in the Senate,
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ARTICLE YI.

§ 1. All debts contracted and engagements entered into before

the adoption of this Constitution shall be as valid against the United

States under this Constitution as under the Confederation.

§ 2. This Constitution, and the laws of the United States which

shall be made in pursuance thereof, and all treaties made, or which

shall be made, under the authority of the United States, shall be the

supreme law of the land; and the judges in every state shall be

bound thereby, anything in the constitution or laws of any state

to the contrary notwithstanding.

§ 3. The senators and representatives before mentioned, and

the members of the several state legislatures, and all executive and

judicial oftlcers, both of the United States and of the several states,

shall be bound by oath or affirmation to support this Constitution;

but no religious test shall ever be required as a qualification to

any oflSce or public trust under the United States.

ARTICLE \ai.

The ratification of the conventions of nine states shall be suf-

ficient for the establishment of this Constitution between the states

so ratifying the same (1).

Done in convention by the unanimous consent of the states

present, the seventeenth day of September, in the year of

our Lord, one thousand seven hundred and eighty-seven, and

of the independence of the United States of America the

twelfth. In witness whereof, we have hereunto subscribed

our names.

George Washington, President and Deputy- from Virginia.

New Hampshire—John Langdon, Nicholas Oilman.

Massachusetts—Nathaniel Gorham, Rufus King.

Connecticut—William Samuel Johnson, Roger Sherman.

New York—Alexander Hamilton,

New Jersey—William Livingston, Daxad Brearly, William Patterson,

Jonathan Dayton.

(1) The Constitution became operative March 4, 1789. Owlngs v. Speed,
5 Wheat. 420.

The States ratified the Constitution in the following order

:

Delaware December 7, 1787 South Carolina May 23, 1788
Pennsylvania December 12, 1787 New Hampshire June 21, 1788
New Jersey December 18, 1787 Virginia June 25, 1788
Georgia January 2, 17S8 New York July 26, 1788
Connecticut January 9, 1788 North Carolina. .. .November 21. 1789
Massachusetts February 6, 1788 Rhode Island May 29, 1790
Maryland April 28, 1788
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Pennsylvania—Benjamin Franklin, Thomas Mifflin, Robert Morris,

Gcorgfe Clymer, Thomas Fitz Simons, Jared Ingcrsoll, James

Wilson, Gouvemeur Moms.
Delaware—George Read, Gunning Bedford, Jr., John Dickinson,

Richard Bassett, Jacob Broom.

Maryland—James McIIenr}', Daniel of St. Thomas Jenifer, Daniel

Carroll.

Virginia—John Blair, James Madison, Jr.

Korth Carolina—William Blount, Richard Dobbs Spaight, Hugh Wil-

liamson.

South Carolina—John Rutlcdge, Charles Cotesworth Pinekney,

Charles Pinekney, Pierce Butler.

Georgia—William Few, Abraham Baldwin.

Attest: William Jackson, Secretary.

AMENDMENTS.

ARTICLE I.

Congress shall make no law respecting an establishment of re-

ligion, or prohibiting the free exercise thereof; or abridging the

freedom of speech or of the press; or the right of the people peace-

ably to assemble, and to petition the government for a redress of

grievances.

ARTICLE IL

A well-regulated militia being necessai-y to the security of a free

state, the right of the people to keep and bear anns shall not be

infringed.

ARTICLE III.

No soldier phall, in time of peace, be quartered in any house

without the consent of the owner, nor in time uf war, but in a man-

ner to be prescribed by law,

ARTICLE IV.

The right of the people to be secure in their persons, houses,

papers, and clTectH, against unreasonable searches and seizures shall

not be violated, and no warrants sliall issue l)ut ujion probable cause,

supported by oath or aflirmation, and particularly describing the

place to be searched, and the person or things to be seized.

ARTICLE V.

No person shall be held to answer for a capital or otherwise
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infamous crime, unless on a presentment or indictment of a grand

jury, except in cases arising in the land or naval forces, or in the

militia, when in actual service in time of war or public danj^er;

nor shall any person be subject for the same offense to be twice

put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of

life, liberty, or property, without due process of law; nor shall

private property be taken for public use without just compensation.

ARTICLE VI.

In all criminal prosecutions the accused shall enjoy the right to

a speedy and public trial, by an impartial jury of the state and dis-

trict wherein the crime shall have been committed, which district shall

have been previously ascertained by law, and to be informed of the

nature and cause of the accusation; to be confrontd with the wit-

nesses against him; to have compulsoi-y process for obtaining wit-

nesses in his favor, and to have the assistance of counsel for his de-

fense.

ARTICLE VIL

In suits at common law, where the value in controversy shall ex-

ceed twenty dollars, the right of trial by jury shall be preserved,

and no fact tried by a jury shall be otherwise re-examined in any

court of the United States, than according to the rules of the com-

mon law.

ARTICLE Vni.

Excessive bail shall not be required, nor excessive fines imposed,

nor cruel and unusual punishments indicted.

ARTICLE IX.

The enumeration in the Constitution of certain rights shall not

be construed to deny or disparage others retained by the people.

ARTICLE X.

The powers not delegated to the United States by the Constitu-

tion, nor prohibited by it to the states, are reserved to the states

respectively or to the people (2).

ARTICLE XL
The judicial power of the United States shall not be construed to

extend to any suit in law or equity, commenced or prosecuted against

(2) Amendments I to X were in force Nov. 3, 1791.
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one of (he United States by citizens of another state, or by citizens

or subjects of any foreign state (3).

ARTICLE XII.

Tlie electors shall meet in their respective states and vote by

ballot for President and Vice-President, one of whom, at least, shall

not be an inhabitant of the same state with themselves; they shall

name in their ballot the pei-son voted for as President, and in dis-

tinct ballots the person voted for as Vice-President, and they shall

make distinct lists of all persons voted for as President and of all

persons voted for as Vice-President, and of the number of votes for

each; which lists they shall sign and certify, and transmit sealed to

the seat of the government of the United States, directed to the

President of the Senate. The President of the Senate shall, in the

presence of the Senate and House of Representatives, open all the

certificates and the votes shall then be counted. The person having

the greatest number of votes for President shall be the President, if

such number be a majority of the whole number of electors appointed;

and if no person have such majority, then from the persons having

the highest numbers, not exceeding three on the list of those voted

for as President, the House of Representatives shall choose im-

mediately, by ballot, the President. But in choosing the President

the votes shall be taken by states, the representation from each state

having one vote; a quorum for this purpose shall consist of a mem-
ber or membci-s from two-thirds of the states, and a majority of all

the states shall be necessary' to a choice. And if the House of

Representatives shall not choose a President whenever the right of

choice shall devolve upon them, before the fourth day of March next

following, then the Vice-President shall act as President, as in the

case of the death or other constitutional disability of the President.

The person having the greatest number of votes as Vice-President

shall be the Vice-President, if such number be a majority of the whole

number of electors appointed; and if no pers()n have a majority,

then from the two highest numbers on the list the Senate shall

choose the Vice-President; a quorum for the purj^ose shall consist

of two-thirds of the whole number of Senators, and a majority of

the whole number shall be necessary to a choice. But no person con-

stitutionally ineligible to the ofTico of President shall be eligible to

that of Vice-President of the United States (4).

(3) In fornp Jan. 8. 170R.

(4> Id torce Sept. 25. 1804.
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ARTICLE XIII.

Section 1. Neither slavery nor involuntary servitude, except as

a punishment for crime whereof the party shall have been duly con-

victed, shall exist within the United States or any place subject to

their jurisdiction.

Section 2. Congi-ess shall have power to enforce this article by

appropriate legislation (5).

ARTICLE XIV.

Section 1. All persons bom or naturalized in the United States,

and subject to the jurisdiction thereof, ai-e citizens of the United

States and of the state wherein they reside. No state shall make
or enforce any law which shall abridge the privileges or immunities

of citizens of the United States; nor shall any state deprive any

person of life, liberty, or property, without due process of law; nor

deny to any person within its jurisdiction the equal protection of the

laws.

Section 2. Representatives shall be apportioned among the sev-

eral states according to their respective numbers, counting the whole

number of persons in each state, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for

President and Vice-President of the United States, Representatives

in Congress, the executive and judicial officers of a state, or the mem-
bers of the legislature thereof, is denied to any of the male inhabitants

of such state, being twenty-one years of age, and citizens of the

United States, or in any way abridged, except for participation in

rebellion, or other crime, the basis of representation therein shall be

reduced in the proportion which the number of such male citizens

shall bear to the whole number of male citizens twenty-one years of

age in such state.

Section 3. No person shall be a Senator or Representative in

Congress, or elector of President and Vice-President, or hold any

office, civil or military, under the United States or under any state,

who, haWng previously taken an oath as a member of Congress, or

as an officer of the United States, or as a member of any state

legislature, or as an executive or judicial officer of anj- state, to suj>-

port the Constitution of the United States, shall have engaged in

insurrection or rebellion against the same, or given aid or comfort to

the enemies thereof. But Congress may, by a vote of two-thirds of

each house, remove such disability.

(5) In force Dec. IS, 1S65.
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Section 4. Tho vnlidity of tlio pnlilip debt of tbp T'nited States,

authorized by law, including debts Incurred for payment of pensions

and lK)unties for services in suppressing insurrection or rebellion,

shall not be questioned. But neither the I'liited States nor any state

shall assume or jiay any dolit or obligation incurred in aid of in-

surrection or rebellion against the I'liited Slates, or any claim for

the loss or emancipation of any slave; but all such debts, obligations,

and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appro-

priate legislation, the provisions of this article (G).

ARTICLE XV.

Section 1. The right of citizens of the United States to vote shall

not be denied or abridged by the Unitetl States or by any state on

account of race, color, or previous condition of servitude.

Section 2. The Congress shall have power to enforce this article

by appropriate legislation (7).

ARTICLE XVI.

The Congress shall have iKtwer to lay and collect taxes on incomes

from whatever source derived, without apportionment among the sev-

eral states, and without regard to any census or enumeration (8).

ARTICLE XVII.

The Senate of the United States shall be comi)ose<l of two senators

from each state, elected by the people tliercHjf, for six years; and
each senator shall have one vote. The electors in each state shall have
the qualifications requisite for electors of the most numerous branch
of the state legislature.

When vacancies happen in the representation of any .state In the

Senate, the executive authority of such state shall issue writs of

elcMtion to fill such vacancies, i)rovided tliiit the legislature of any
state may em[)ower the executive thereof to make temporary appoint-

ments until the i)eople fill the vacancies by eltvtiou as the legislature

may direct (9).

(6) In force July 2R, 1868.

(7) In forco Mar. .10. 1R70.

(8) In force Feb. 26. 1913.

(9) In force.
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QUESTIONS— CONSTITUTIONAL LAW.

§ 2. Is it legally possible to have a constitution unless it is

in writing?

§ 5. What are the various functions of the constitution of the

American States?

§8. What state has the oldest constitution?

§ 10. Did the Constitution of the United States become effective

as soon as passed by the constitutional convention?

§ 12. If a constitution contains no provision providing for its

amendment how may it be amended?

may it be amended in other ways not specified?

§ 13. If a constitution provides one specific way of amendment,

§ 18. If a court should decide in favor of a corporation could

the legislature or Congress by unanimous vote constitutionally set

aside the judgment?

Could it constitutionally do so if the act was affirmed by the gov-

ernor or President?

§ 20. Would a statute providing that where an act of the legis-

lature had been vetoed by the governor it might nevertheless become

a law if assented to by a majority of the Supreme Court judges be

constitutional?

§ 21. Could a statute constitutionally deprive a court of its power

to punish summarily a person who was guilty of contempt in the

presence of the court ?

§ 23. Would a statute giving the county court power to assess

and collect the county taxes be constitutional?

§ 27. If the Constitution of the United States neither expressly

nor by implication confers power upon Congress to pass certain

kinds of statutes, but on the other hand neither expressly nor by

implication denies it that power, may Congress pass such statutes?

§ 28. The constitution of the United States gives Congress the

power to regulate commerce with foreign nations; there is nothing

393
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in the constitution saying that states may not also do so. May a

state pass a statute regulating commerce with a foreign nation?

§ 32. Have the English courts power to declare an act of Parlia-

ment unconstitutional 7

§ 33. WTiat are the historical reasons for the American doctrine

of Constitutional Law that the courts may declare acts of the legis-

lative branch unconstitutional?

§36. What are the objections to the arguments for the doctrine

that the courts may declare an act of Congress unconstitutional?

§37. Has the court constitutional power to notify Congress that

an act which is about to pass or has passed is unconstitutional?

§ 38. A legislature passed an act providing that women should

not work over 9 hours a day. The members of the Supreme Court

are of the opinion that such legislation is ill-advised, and that a

woman may, without injury to herself, work more than 9 hours a day.

Should the court therefore declare the act unconstitutional?

§ 41. A statute of the United States declared all the waters with-

in 1,000 miles of the coast of Alaska to be American waters and

forbade any foreigner to fish or seal there. May the court declare

such an act unconstitutional for the reason that such waters clearly

do not politically belong to the United States?

§42. Suppose the constitution of a state requires the governor

to either approve or veto every act of the legislature submitted to

him and the governor refuses to do either. Ma}' he be compelled by

the court to do one or the other?

§ 43. Suppose a statute created an unnecessarily large number

of ollicers and gave tliem unreasonably large salaries so that the

whole scheme was obviously one to plunder the state. Could the act

be declared unconstitutional for this reason?

§ 44. A statute forbade naturally competing railroads to agree

as to rates. A suit was brought by a stockholder against his rail-

road to enjoin it from making an agreement as to rates with a com-

peting road. The suit was brought to test the act and both the stock-

holder and the railroad wanted it declared unconstitutional. If this

fact was brought to the attention of the court could it decline to

hear the case?

What condition might it require before it would hear it?

§45. A statute was passed authorizing constables to attach prop-

erty without warrants, A constable attached the property of Jones

under this statute. It was later declarecl unconstitutional. Has

Jones a right of action against the constable?
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§ 46. Suppose the statute in the above case had also provided

in another part for the arrest of persons upon warrants duly sworn

out. Would the fact that the first part was declared unconstitu-

tional necessarily render this latter part also bad?

§ 47. Are there any states in which the court may legally give

its opinion on the constitutionality of statutes not in litigation f

§ § 62, 65. What is the difference in the nature of the legal

rights created and the scope and purpose of the following constitu-

tional provisions:—that regulating the qualifications of members of

Congress; that providing that no state may coin money; that pro-

viding that no person shall be deprived of life, liberty, or property

without due process of law; that providing that if the governor vetoes

an act of the legislature he must give his reason for so doing?

§ 67. A state passes a statute doing away with jury trials where

the amount involved is less than $30. Is such a statute in conflict

with the seventh amendment to the Constitution of the United States'!

§ 68. What are the more important provisions of the original

Constitution of the United States that limit the powers of the state

governments?

§ 72. A hotel keeper refused admission to a negro citizen of

the United States solely for the reason that he was a negro. Was
his action in violation of the fourteenth amendment?

Would it have made any difference if there had been an act of

Congress forbidding keepers of hotels to exclude citizens of the United

States solely on account of their color?

§ 73. Would it have made any difference in the above case if

the statute had included the registrar of deeds and a negro citizen

had been excluded from the offices of a registrar of deeds solely be-

cause he was a negro?

§ 74. Would a state statute requiring all barbers to be licensed

be in violation of that part of the fourteenth amendment to the Con-

stitution of the United States which forbids a state to abridge the

privileges and immunities of the citizens of the United States?

Would a state statute that forbade a person to send out of the

state any manufactured product not made wholly in the state be in

violation of the above mentioned amendment?

§ 77. Is a Chinese child born in this country a citizen of the

United States?

§79. Might it make any difference in the above case according

as the child was born in New Mexico or the Philippines?
Vol. 12-2 7.
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§ 81. Would the child of the British Ambassador, if born in

Washington, be a citizen of the United States?

§ 82. Would a child born of French parents on a French war-

ship while lying in New York harbor be a citizen of the United States?

§ 86. Is it possible for a person bom of Indian parents to be a

citizen of the United States?

§ 87. Is a corporation chartered in any of the states a citizen of

the United States?

§ 88. Which of the following persons could be naturalized, as-

suming in each case that he could show the necessary length of res-

idence in one of the United States: a Japanese, a Mexican, a Sam-

can, a Filipino?

§ 90. Would a child of American parents born in France be a

citizen of the United States?

§ 92. Could Congress constitutionally provide when and how the

members of the House of Representatives should be chosen in the

different states?

Could a state constitutionally provide that its presidential electors

should bo appointed by the governor of the state?

§ § 93, 94. Could a state constitutionally limit the suffrage to per-

sons having an income of $10,000 a year or more?

§ 95. Does a citizen of the United States have as such a right to

vote?

§98. Would an act of Congress forbidding the sending of in-

decent matter through the mails be in violation of the provision that

"Congress shall make no law abridging the freedom of speech or

of the press?"

§100. Would a statute that forbade a person to own or carry

firearms unless he had a license, be a violation of the constitutional

provision that "the right of the people to bear arms shall not be

infringf'd?"

§ 102. A sailor who deserted his vessel was arrested and brought

back under a statute covering the case. Was this a violation of the

thirteenth amendment against involuntary servitude except as a pun-

ishment for crime?

§ 103. Wnul<l the same principle apply to the case of a person

who agreed to work on a farm for six months and left before that

time and wan forcibly brought back under a statute and compelled

to work ?

§104. Would a statute forbidding religious meetings in the

crowded streets of a city be in violation of the clause that "Con-
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gress shall make no laws respecting an establishment of religion or

prohibit the free exercise thereof?"

§ 106. TVhat are the historical orig-ins of the provisions of the

Constitution protecting the rights of a person accused of crime?

§ 107. What is a bill of attainder?

§ 108. Is a statute that gives a right of appeal in cases where

it did not formerly exist ex post facto as to cases already tried?

§ 109. Would a statute that allowed a three-fourths verdict in

criminal cases be ex post facto as to crimes already committed?

§ 110. Would a statute that changed the punishment of a wife-

beater from imprisonment to whipping be ex post facto as to offenses

committed before it was passed?

§ 111. Would a statute that increased the number of challenges

on the part of both the accused and the state be ex post facto as

to previous offenses?

§ 113. A state passed a statute requiring all chauffeurs to be

licensed and provided that no person Avho had ever been convicted

of a criminal offense could obtain a license. Is such a statute un-

constitutional ?

§ 114. Alexander Jones was accused of murder and denied that

he was the man wanted. On his trial he was compelled to turn up

his shirt sleeve and show the name "Alexander Jones" tattooed on

his arm. Was this a violation of any constitutional right?

§ 115. A corporation known as the United Flour Company was
indicted for criminally receiving rebates in violation of a United

States statute. The president was called as a witness and com-

pelled to admit that the company had received such rebates. Was
this a violation of the constitutional privilege against self-incrimi-

nation and if so whose right had been violated?

§ 117. Suppose the testimony given in the last case had been

of a kind that rendered the president of the company personally

liable to criminal indictment, would the protection of the constitu-

tion of the United States forbid an indictment against him in a

state court based upon the evidence given in the first case?

§ 118. Suppose that a United States statute proAnded that where

any person brought an action to recover goods alleged to be in the

possession of another person, the house of the latter might at any

time be searched by an officer without a warrant and the property

so claimed recovered. Would such a statute be a violation of the

constitutional provision that "the right of the people to be secure

in their houses shall not be violated"?
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§ 119. If the langiiafre of the statute authorizing the action is

clear, may a letter in the mails be opened upon order of the Post-

master General for the purpose of obtaining evidence against persons

suspected of crimes?

§ 121. May Congress by appropriate legislation provide that a

verdict of three-fourths of a jury shall be sufilcient?

§ 123. A defendant was indicted in a federal court for a mis-

demeanor. He asked for and was refused a trial by jury. Is this a

violation of the constitutional provision that "in all criminal prose-

cutions the accused shall enjoy the right to a trial by

a jur\-?"

§ 125. Suppose in the above case that the punishment for the

misdemeanor was a fine of not more than $10, would the fact that

the defendant was tried without having been indicted by a grand

jury be a violation of his constitutional rights?

§ 128. A statute pro\-ided that any saloonkeeper who should keep

his saloon open beyond the legal closing hour should be punished by

a fine of not less than $5.00 nor more than $10.00 for each hour

the saloon was so kept open. Smith, a saloonkeeper, for two months

kept his saloon open five hours a night later than the regular

closing time. He Avas indicted under the above statute and it being

proved that he had illegally kept open a total of 300 hours, the court

fined him $3,000. lie appealed on the ground that this was a vio-

lation of the constitutional provision against cruel and unusual pun-

ishments. Is his contention sound?

§ 132. A state statute provided that if courts were so busy that

they were behind in tlioir work they might refer cases where the

amount in dispute was less than $100 to any disinterested lawyer,

who should give proper notice to the parties and then proceed to

try the case without a jury. Is such a statute in violation of the

fourteenth amendment providing for "due process of law?"

§ 134. A statute authorized the boards of health of cities and

towns to summarily seize and destroy any decayed vegetables or

meat that should be offered for sale. Was this statute unconsti-

tutional?

§137. A United States statute provided that if any Mongolian

laborer without a passport should be found in the United States he

should be ordered deported by the Commissioner of Immigration. A
Chinese laborer found in the United States without a passport, on

being ordered by the Commissioner of Immigration to be deported,

swore out a writ of habeas corpus on the ground that the statute
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violated that part of the Constitution which provides that "no per-

son should be deprived of liberty without duo process of

law." Is his contention sound?

§ 138. Would it make any difference if the Chinaman had been

born in the United States and was therefore a citizen thereof?

§ 143. The law of a state provided that no woman should be

eligible to sit on a jury. A woman was being tried for some crime

and claimed that the statute in effect was in violation of that part

of the fourteenth amendment that forbids states to deny to per-

sons the equal protection of the laws. Is the claim sound?

§ 146. "Would a state statute be constitutional that provided that

no resident of the state should make any contract or engage in bus-

iness with a person not a resident of the state?

§ 148. A state statute provided that all motormen must undergo

a state examination and receive a state license before they could

act as motormen in cities of more than 25,000 inhabitants. Is this

law open to the objection of class legislation because it does not

apply to chauffeurs and locomotive engineers; or because it does not

apply to cities of less than 25,000?

§ 149. A state increased the requirements as to amount of re-

serve, protection of policy holders, etc., in the insurance business

and provided that all insurance companies not conforming thereto

should not do business in the state. Is this statute unconstitutional

as to insurance companies already doing business in the state?

§ 153. John Doe owned a house in a respectable though not

wealthy part of Chicago. The legislature passed an act authorizing

city councils to set off parts of their respective cities as quarters

in which prostitutes should be confined. The council of Chicago set

off that part of the city in which Doe lived as a section for prosti-

tutes. As a result his property was greatly depreciated in value.

He claims that the statute is unconstitutional as being a depriva-

tion of property without due process of law. Is his contention

sound?

§ 156. Would a statute be constitutional that required all boot

blacks to go before an examining board to take out a license?

§ § 159, 160. Which of the following statutes would be held un-

constitutional today: a statute forbidding the giving of trading

stamps: one forbidding the discharge of an employee because he

belonged to a labor union; one forbidding the collection of debts by

threatening to get the debtor's employer to discharge him if he

did not pay?
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§ 161. Why would a statute fixing the i*atos at which sellers of

automobiles should sell their machines be held unconstitutional while

a statute fixinc: the rates at which railroad companies should carry

passengers and freight might be held constitutional?

§ 163. Would a statute forbidding the growers of private forests

to cut them in such a way as to waste the lumber be constitutional?

§ 165. Could a state constitutionally require street railway

companies to equip their cars with fenders at their own expense?

§ 167. In 1902 John Brown took up a homestead on state lands.

In 1005 he received his deed from the state; and six months later

conveyed the land to James White. At that time a state law re-

quired that all persons selling homesteaded lands within one year

after they got the title thereto should acknowledge the deed before

the judge of the county court. Brown did not so acknowledge so

that the title to the property still remained in him. In 1907 the state

passed a statute validating all conveyances of homesteaded land

made since 1900. Under this statute White laid claim to the land.

Brown claimed that the statute was unconstitutional (1) because it

was ex post facto; (2) because it deprived him of his property with-

out due process of law. Is either contention sound?

§175. The T. H. &U. R.R., an Illinois corporation, running from

Chicago, 111., through Iowa, and Nebraska to Denver, Colo., had

rolling stock, rails, etc., worth $3,000,000. Its terminal in Chicago

was worth $3,000,000, and in Denver $100,000. Its other stations,

etc., were worth $400,000 divided equally between the four states.

Its total corporate assets, tangible and intangible, were $50,500,000.

The amount of business done in the four states was Illinois, 4-12;

Iowa, 3-12; Nebraska, 3-12; Colorado, 2-12. "Upon what anioimt may
the railroad be taxed in Iowa?

§179. Suppose that 100 shares of the above railroad are owned

by Peter Abbott, a resident of New York. May he be taxed on

those shares in New York?

Suppose the shares are kept in a safety deposit vault in Phila-

delp^'a, may he be taxed on them by the state of Pennsylvania?

May he be taxed on them by the state of Illinois?

§§181-85. John Smith was a citizen and resident of New York.

Ho died leaving the following property:

1. 500 acres of land in New York.

2. 1000 acres of land in Montana.

3. A claim for $10,000 against William Conway, a citizen of

Illinois.
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4. 100 shares of stock in a Maine corporation, the stock certi-

ficate being kept in Boston, Mass.

5. 10 bonds of a New Jersey corporation payable to bearer and

kept in New York.

Assuming that each state wishes to collect all possible inheri-

tance taxes, what states can tax with respect to the above proper-

ties?

§ 186. Could Congress constitutionally impose a tax to raise

money to establish a central bank under government supervision?

§ 192. During a fire which burnt most of a city, five citizens

voluntarily advanced a large amount of money to the authorities to

buy food, clothing, etc., for the fire sufferers. May the state properly

appropriate money to recompense the citizens making this contribu-

tion?

§ 196. May a city raise money by a tax levied on all real

property in the city and then use the money to build public golf

links in one extreme comer of the municipality where it was prac-

tically inaccessible to most of the inhabitants?

§§ 199, 200. A city ordered a certain street to be asphalted and

provided that the cost of asphalting should be borne by the abutters

in proportion to their frontage on the street. One of the abutters

objected to the assessment on the ground that his lot was not used

by him; a second objected on the ground that his house faced on

another street and his sole driveway was from that other side; a

third objected on the ground that his land was a high knoll, rocky,

and impossible of access from the street asphalted; a fourth objected

on the ground that no provision was made for a proportionate assess-

ment upon neighboring abutters on intersecting streets who were also

benefitted. Which if any of the above objections are sound?

§ 205. "Would a graduated tax of 1% on real estate worth less

than $75 an acre to 20% on real estate worth more than $100,000 an

acre be constitutional?

§ 209. May the state take by eminent domain the house and

land of a private citizen for the purpose of converting it into a home
for disabled firemen?

§ 211. May the state of New York condemn the power plants

and other factories using Niagara Falls in order to presence the

natural beauty of the falls?

§ 213. A state made a contract with John Dale giving him the

exclusive right for 5 years to supply coal to the state institutions at

$3.00 a ton. The constitution of the state forbade the state to pass
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any law impairing: the oblicration of a contract. Is there any way

in which the state may terminate the contract with Dale?

§215. Abbott owned a piece of waste land; he conveyed to Smith

the right to dump ashes on the land for ten years. Three years later

the 11. & N. R. K. Co. condemned the land for a station site. The
company paid Abbott for his interest in the property. Smith claimed

that he was also entitled to be recompensed for his right. Is his

claim sound ?

§216. Immediately below Abbott's lot in the above mentioned

case was a lot belonging to Brown. The railroad company began to

fill in the Abbott lot. Brown's lot was so much lower that the filling

material kept working down onto his lot and finally encroached on

it for a width of about twenty feet. Brown claimed that this

amounted to a taking of his property. The railroad claimed it did

not because Brown could have kept off the gi*avel by a wall. Which

is right ?

§ 217. Suppose Brown had a house on this lot and the clanging

of tlie engine bells, and the whistle and the noise of the trains so

seriously disturbed the quiet of the neighborhood that his tenants

left and he could not rent his house. Would this amount to a

taking of property by the railroad?

§ 219. Jones lived on First street and Smith on Maple avenue

which crossed First street at right angles, A street railway com-

pany obtained a franchise to raise the grade of First street and did

so. Opposite Jones' house the grade was raised about 15 feet, thus

putting Jones' lot in a much poorer position. To keep Maple avenue

on the same grade, the city raised it; and at a point opposite Smith's

house it was 15 feet above the old level. lias cither Jones or Smith

a right of action for deprivation of property rights and if so, what

are the rights of which they are deprived?

§ 220. Suppose the grades of First street and Maple avenue in

the last case had not been touched but street car lines had been put

on each. Would Jones or Smith have had a cause of action?

§222. A farmer had two tracts of land, one on cither side of

the highway. The tract to the west of the road was fann land and

Lis house and bam were there. Tlie tract to the east was 50 acres

of woodland. A railroad condemned a strip one hundred feet wide

through the woodland near the highway. The value of the land

actually taken was $100; the railroad put in a road to the rest of

the woodland that bettered it to the extent of $25. The noise and
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nuisance of the passage of the trains aear the lot on the west side

damaged it $200. How much may be recovered from the railroad f

§ 225. Suppose the railroad in the last case had begim to grade

their right of way through the woodland before they had secured

the title thereto. What remedy would the owner have hadf

Would he be entitled under the Constitution, in the event of

condemnation proceedings, to have the value of the land determined

by the verdict of a jury?

§ 227. A state supreme court decided that by the law of the

state, interest up to 10% was not illegal under the usury statute.

On the strength of that decision. Smith loaned Jones money at 10%
interest. Later Smith sued Jones on the contract. The supreme

court said that the old decision was wrong and that the state law

properly interpreted forbade over 7% interest. Smith claimed that

the decision was unconstitutional because it violated the obligation

of his contract made on the strength of the old decision. Is his

contention right?

§ 228. Herbert Smith and Alice Hall were married in 1880. At
that time the law of the state allowed divorce only for adultery and

desertion. In 1890 the law was changed by allowing divorce for in-

compatibility of temperament and Herbert attempted to get a di-

vorce from Alice on that ground. She contended that so far as the

statute related to marriage contracts made before 1890 it was uncon-

stutional as impairing the obligation of a contract. Is she right t

§ 230. Could the state constitutionally revoke the charter of a

street railway company which contained no clause authorizing the

state so to revoke?

§ 231. Could a state constitutionally pass a bankruptcy act in

1890 providing that an insolvent debtor could surrender all his

property to a trustee for his creditors and thereby discharge the

debts and make the statute cover a debt contracted in 1887?

§233. The city of Salt Springs issued $1,000,000 of bonds to

build a sewer system. At that time the law of the state provided

that all real and personal property in the city could be taxed and that

the tax rate might be as high as 5% of the assessed valuation.

Just before the bonds matured, the law was changed allowing tax-

ation only on personal property and limiting it to 1-2% of the

assessed valuation. Is this law constitutional as to the bondholders?

§ 234. Suppose in an attempt to evade the payment of the

bonds in the last case, the city of Salt Springs had been abolished
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by the legislature and its territory annexed to three adjacent cities.

What relief, if any, would the bondholders have had?

§ 235. Suppose in the last mentioned bond case, at the time the

bonds were issued an action to enforce them could be brought at

any time within seven years after they matured, but that when the

bonds matured the time had been cut to five years, would this change

be unconstitutional?

§ 236. May special privileges given to a corporation in its char-

ter, such as fixing the rate of taxation, freedom from supervision,

etc., be afterward revoked by the legislature?

§ 239. The Bayside corporation had a clause in its charter that

it should never be taxed at over 1% of its assessed valuation. The

Riverview corporation had a clause in its charter exempting it from

all taxation. A special act of the legislature authorized the two cor-

porations to convey all their "property, franchises and rights" to a

new corporation, the Bayview Co. They did so. The general rate of

taxation in the state is 2%. At what rate may the property of the

Bayview Co. be taxed?

§ 241. The charter of the P. L. & T. R. R. Co. provided that the

kinds of passengers it should carry should not be subject to control

by the state. Later during an epidemic of smallpox the state for-

bade all railroads to carry smallpox patients or corpses on their

trains. Was this statute operative as to the P. L. & T. R. R.?

§ 243. Koch, the owner of a distillery in Kansas, made a con-

tract with Hill whereby Hill agreed to act, and Koch to hire him, as

selling agent for Koch for five years in the state. The following

year Kansas passed a law forbidding the sale of liquor in the state.

Hill contended that the law was unconstitutional as impairing his

contract with Koch. Is his contention sound?

Would the result be the same if the state had, subsequent to the

contract, provided that all contracts for more than two years em-

ployment should be void unless attested and this contract was not

attested?

§246. Jones, a citizen of Illinois, while in New York executed

his promissory note to Peters, a citizen of New York. The note was

payable in New York. Jones returned to Illinois before the note

was due, and went through bankruptcy under the Illinois bank-

ruptcy law which was in force when he made the note and obtained

his discharge in bankruptcy. Would this discharge bar Peters* claim

on the note?
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Would it make any difference if the note had been made and

was payable in Illinois?

§248. Hill gave his note to Lynch for "$10,000 with interest"

but the rate was not specified. The legal rate was at that time 6%.
Subsequently the legislature increased the rate to 8% and made it

applicable to all then existing notes. Is the law void as to Hill as

impairing the obligation of the contract?

§252. Which of the following acts (1) may be done by the

states only if Congress has not acted (2) even though Congress

has acted (3) not done by the states even though Congress has not

acted?

(1) Provide for the coinage of money.

(2) Make treaties with foreign powers.

(3) Provide for the naturalization of foreigners.

(4) Regulate the speed at which interstate trains may run in

towns.

(6) Provide for discharges in bankruptcy.

(7) Provide for quarantining against infectious diseases.

§ 255. May Congress pass a statute forbidding the sale or stor-

ing of gunpowder in large cities?

§ 257. Under what clause of the constitution did Congress have

the right to acquire the Philippines?

Suppose the President and Senate execute a ti'caty with Nicara-

gua declaring it to be United States territory, could it be shown in

an action at law involving this question that in fact it was not

United States territoi-y?

§ 261. Into what classes may the territory over which the United

States government may exercise authority be divided?

§ 262. Could a person be constitutionally convicted of a crime

by less than a unanimous jury in the teri-itorj' of Alaska?

Could federal judges be appointed for less than life in that ter-

ritory ?

§ 264. Could Congress in the Philippines

:

(1) Establish a state religion and prohibit any othert

(2) Provide for trials by a jury of less than 12 men?

(3) Levy import duties different from those prevailing in the

United States?

(4) Provide for punishment of crimes by burning at the stake?

§ 265. If the United States should go to war with Mexico and

temporarily occupy part of its territory, which of the acts men-
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tioncil in the last question could be constitutionally provided for by

Congress ?

§ 276. Suppose that the United States government levied an ex-

cise tax upon liquor of a certain description and the only liquor of

that kind in the country was made for the purpose of exportation,

would this be unconstitutional as a tax on exports?

§ 277. Could the state of Texas constitutionally provide for a

tax of ten cents a head on all cattle driven in from Mexico in order

to provide a fund to pay for the examination of such cattle to see

that they were not diseased?

§ 280. Could Congress, under the power to regulate interstate

commerce, forbid the employment of women in factories where arti-

cles were manufactured for interstate trade?

§ 281. A manufacturer in Chicago hired a local expressman to

take a load of machinery to a Chicago freight station to be carried

to St. Louis. Was the expressman engaged in interstate commerce 1

§282. Were the employees in the manufacturer's factory in the

last case who brought the goods from the different parts of the

factory to the shipping room engaged in interstate commerce?

§ 282. Suppose the goods above mentioned had been put on the

train and started for St. Louis, and had then been stopped by the

consignor and the car side-tracked. Would the car while so side-

tracked be engaged in interstate commerce?

§ 286. May a state impose a tax of one cent a message upon

all telegraph messages sent in the state?

§ 290. May a state impose a tax per pole upon all telegraph and

telephone poles placed on public highways ?

§ 293. How far may a state regulate freight and passenger rates?

§ 295. ]May a state require that interstate trains be heated to a

certain fixed temperature while in the state?

§§297, 298. To what extent may a state forbid the importation

and sale of intoxicating liquor?

§300. Would an act of Congress providing for tlic condemna-

tion and nationalization of all the existing railroad and telegraph

lines be constitutional?

§ 301. How far may Congress permit a state to determine for

itself what articles of interstate coranieroc it will allow to be brought

in the state?

§302. A power company built a dam on the Wisconsin river,

making a long lake above the dam: the Wisconsin river flows into

the Mississippi and is navigable below the dam. Would a steamer
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navigating above the dam be within tlic maritime jurisdiction of the

United States?

§ 303. Would it make any difference if in the last case there was

a canal around the dam?

§ 307. Could a state constitutionally issue bonds whose coupons

were payable to bearer and receivable at their face value for all

state taxes?

§309. Could a state constitutionally pass a law making void

contracts that called for payment in gold?

§ 315. Would a Federal income tax that increased as the in-

comes taxed grew larger be in violation of the provision that all

taxes "shall be uniform?"

§ 321. Could Congress constitutionally provide as a part of its

postal system for the carrying of all articles weighing not over 2,000

pounds ?

§ § 326, 327. Suppose that the United States made a treaty with

Great Britain by which it was provided (1) that the eastern half of

Maine should be regarded as British territory, (2) that citizens of

Great Britain might acquire land in any of the United States, and

that the state of Maine had statutes (1) that defined the boundaries

of the state (2) that forbade foreigners to acquire land. Would

either of these be affected by the treaty?

§ 330. Could Congress in time of war constitutionally declare

confiscated all property found within the territory of the enemy even

though the property belonged to citizens of the United States?

§ 332. Can the President in time of war constitutionally suspend

the writ of habeas corpus in a part of the country where the reg-

ular courts are still open?

§ 337. A state bankruptcy statute provided that the property of

an insolvent debtor should be used first in the payment of the claims

of local creditors and only the balance, if any, should be devoted to

the pajTnent of creditors from other states. Is the statute consti-

tutional ?

§ 339. Suppose the statute last mentioned also provided that if

a non-resident creditor wished to present his claim he must file a

bond to pay costs in case the claim was rejected, no such require-

ment being made as to local creditors. Would such a provision be

constitutional?

§ 343. The states of New York and Connecticut having a dis-

pute as to their boundaries made an agreement as to where they

should be fixed. By this agreement the land of Jones, who had al-
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ways claimed to be a resident of Connecticut was allotted to New
York. He claimed that New York had no jurisdiction over him be-

cause Cong'ress had not consented to the agreement and the Consti-

tution provides that *'no state shall, witliout consent of Congress

. . . enter into any agreement witli another state." Is his con-

tention sound?

§ 347. May a state levy an income tax which would cover the

salary of a Federal officer?

§ 348. May it collect an inheritance tax ui^on the property of a

deceased Federal officer?

§ 351. Into what two classes may the judicial powers of the

Federal Constitution be divided ?

§ 354. How are the vai-ious Federal courts at present organized ?

§ 357. If a lawsuit between two citizens of the same state involves

several questions, only one of which is a Federal question, how much
of the case will be decided by the Federal court?

§ 358. Suppose the case has already been decided in the state

Supreme court and it is then removed to the Federal court, what
questions may bo reviewed by the latter court ?

§ § 365, 366, 367. In what cases will the Federal courts follow

the decisions of the state courts as to what the local law is and in

what cases will they refuse so to do?

§ 378. A state passed a law requiring its insurance commission-

ers to exclude from the state certain insurance companies that had

not complied with the state statute as to rates of premiums. The
insurance companies alleged that the state rates were unconstitu-

tional and asked a Federal court to enjoin (he insurance commis-

sioners from taking steps to exclude them from the state. Should

the injunction be refused on the ground that it is a suit against the

state and so forbidden by the constitution?




