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TO

CHARLES G. LORING, ESQ.

MY DEAR FRIEND,

LET me dedicate this work to you. The arduous and honora-
ble office you now hold has taken you from your high position
at the Bar, where you had all the success and distinction our
profession could give. But the mercantile community (as you
know, to your cost I should say, if you were not one of those
who love labor) will not consent to lose the advantage of your
experience, your learning, and your sagacity. And if any of
the questions submitted to you lead you to open these vol-
umes of mine, qnd you find there some of the cases in which,
in the olden time, we met,—as opponents, but not as ene-
mies, — you will be willing, I think, to remember how long
our friendship has lasted; and you will pardon me for saying,
that I have always regarded it as contributing to the honor

and the happiness of my life.
THEOPHILUS PARSONS.






PREFACE.

Berore I came to Cambridge, and while still engaged
in the business of my profession, I had become convinced
that the books in the different departments of maritime
law, excellent as some of them were, were still open to
the objection, that they treated severally and disconnect-
edly, topics which in themselves were closely connected
and needed the mutual illustration they could give each
other. It seemed to me that the Law of Shipping and
the Law of Marine Insurance, for example, could not be
learned fully and accurately excepting in their connec-
tion. How these subjects intermingle in some of their
subdivisions, is obvious. Thus, no work on Shipping
would leave the subject of General Average untouched ;
and certainly no work on Insurance could do so. But
does this topic belong more properly to Shipping or to
Insurance ? It belongs to both; and equally to both;
and connects the two together. Aad to go beyond this,
it may be said that there is no topic of either of these
systems of law, which can be treated of with any ful-
ness, without a frequent reference, more or less direct,
to the same topic as it stands in the other of those sys-
tems.

Moreover, the appropriate and specific law of remedy
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vi PREFACE.

or enforcement for all maritime matters, is the Law of
Admiralty. And, waiving for the present, the question
whether a policy of insurance is within the jurisdic-
tion of American Admiralty, Salvage, which is equally
important in Shipping and in Insurance, and is another
of those links which unite them, belongs almost exclu-
sively to,Admiralty. And the whole subject of maritime
liens, as distinct from common law liens, is, in a good
degree, and ought to be, I think, in a far greater degree,
committed to the charge of Admiralty, and governed by
the principles and enforced by the processes of Admiralty
courts. . )

But without attempting to illustrate, by further details,
my reasons for believing that these topics are interde-
pendent branches from one great stem — the science of
Maritime Law —it is enough to say that eight years ago
I began this book, for these reasons; and that it ought
to be, as a whole, and in all its parts, an illustration of
them. .

I am not, however, willing to admit that the faults of
this work indicate a mistake in my theory. Great diffi-
culties in the execution of my purpose arose from the
fact, that these topics had been heretofore regarded as in
so great a degree isolated and independent. And I can-
not but think that there are important defects and mis-
chievous uncertainties in the maritime law of England
and of this country, at this day, which would never have
existed, had the various relations, rights, obligations, and
remedies which belong to it, been usually regarded as
parts of one whole. For example, the law of the sale
of distant ships and cargoes and the law of abandonment
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would not, I think, and the law of lien on ships and car-
goes would not, I am certain, have been in that case,
what they are now.

I add, that by adhering to my plan of putting very few
cases in the text, but making that, as far as I could, a
connected and logical statement of all the principles
and rules of the law, and placing in the notes the au-
thorities on which they rest with such citations as seem to
afford needed illustration, or due qualification, I have suc-
ceeded in compressing my work within these two vol-
umes.

Long ago I had become satisfied, that the boundless
affluence of existing legal authority, and the rapid increase
of the reports of English and American courts, and of
other repositories of the law, made it with every passing
year, more difficult for a lawyer to possess the means of a
thorough investigation, and impossible for him to give
the time and labor necessary for such investigation, to the
many questions which arise in practice. I was further
convinced, that books might be made in which this labor
of investigation should be so thoroughly performed, and
the results so given in the text, and the authorization and
illustration so put forth in the notes, as in most cases to
render further research unnecessary, and to make it much
easier when necessary. It is this book that I have en-
deavored to make. The difficulty of accomplishing such
a work was obvious; but it did not seem impossible. I

ew that it could not be made without the command of
a completed library, and that I have here ; and an accu-
mulation and consolidation of the results of a very large
amount of intelligent labor, and for this purpose I have
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added to my own efforts the resources of skilful and
zealous industry within my reach. But while I believe .
that none of the sources of our law have been left unex-
plored, I dare not hope that I have found every thing of
value. The materials thus gathered by me and for me,
I have worked over, again and yet again, with unfail-
ing patience at least, whether with success or not. For it
has been my single purpose, by the most careful and vigi-
lant elaboration of text and notes, to make as useful a
book as I could; that is, one which should be, on the one
hand, complete, and on the other trustworthy. I now
give this book to the profession, lamenting its defects, and
fearing that it has faults which I do not discern; but
believing that I have a right to think that they are not
caused by any want of earnest and unremitting endeavor
on my own part, to make every page, and every part of
every page, as good as I am able to make it.

Of those who aided me most about my previous works,
I have spoken in the prefaces to them. I have received
valuable assistance in the present work from many per-
sons. I must indulge myself with mentioning particu-
larly, John Lathrop, Esq., of Boston, whose learning and
intelligence and faithful industry, and capacity for ex-
haustive investigation, must soon give him a high place in
his profession.

In the Appendix to the first volume will be found a
complete collection of all the mercantile statutes and
statutory provisions of the United States, together with
the pilotage laws of New York and Boston (which may at
least serve as a sample of all), and the rules for the navi-
gation of steamers prepared by the Commissioners of the
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United States. If I may judge at all by my own wants
in years past, such a collection may be of great use to the
practical lawyer.

In the Appendix to the second volume, will be found
such forms, whether of contract or of practice, as seemed

to me most desirable.
T. P.

Harvarp Uxiversiry; DaxNe Law Scroor. [
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ON THE LAW OF SHIPPING.






Yat Baype, &7
O tn s B 45, B5

A TREATISE

on.THE

- e o

LAW OF MARITIME PROPER'i:Y,KH‘_D‘)‘CONTRACTS.

L

CHAPTER I. Ter e
ON THE HISTORY AND ORIGIN OF THE LAW OF SHIPPING. *

SECTION L

OF THE PRINCIPAL FOREIGN CODES AND WRITERS WHICH TREAT OF
THIS LAW.

‘WHILE the common law of England was acquiring form and
authority, the commerce of England was much less than that of
some other of the states of Europe; and, in comparison with
that of the same country in recent times, was slight and unim-
portant. Hence the principles of the common law are not ade-
quate nor always applicable to the present exigencies of com-
merce.

There are occasional intimations, in even the oldest books of
the law, that England had then -shipping and merchants, and
that questions in relation to ships came sometimes before the
courts. Even in those ages, the usage of merchants was evi-
dently — and sometimes expressly — referred to as a guide, if not
a maater, in cases of this kind. As, with the growing commerce
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of England, these questions grew more frequent, more diversified,
and more important, this usage was referred to more and more
constantly, and perhaps with increasing deference, until, out of
this usage, or rather in conformity with it, but yet importantly
modified by those rules of law with which the courts were most
familiar, the law merchant of England gradually acquired force
and authority. Sometimes it is said to have grown up along-
side of the common law. But, ln.-ﬁact, it was adopted step by
step, as an integral part of thb ‘cammon law; and the flexi-
bility of that system, and the 'titdl force with whlch as a living
thmg, it yielded to tha-,mayv “influences and supplied the new
wants presented by sueqéss:ve changes in the condition of the
people, are well, mmated by the way in which the law mer-
chant became, td.tt'yery great extent, a part of the common law,
and as sugh, came over to this country, and is our law as it is
that of Enéhhd

As, fhis. mercantile law was formed under the modifying,
though hot controlling, influence of the common law, so, on the

. qther hand, it exerted a reciprocal influence upon the common
law, through nearly all branches of the law of contracts. Thus
the rules respecting sales, agency, parties, consideration, assent,
and construction generally, all exhibit the clearest indications that
the customs of merchants have produced important modifications
of them. But the law of shipping, the law of marine insurance,
and the law of negotiable paper, may be regarded as the princi-
pal topics which belong in an especial manner to the law mer-
chant. They may be said to have had no other origin than the
custom of merchants. The common law yielded somewhat
slowly and reluctantly to their demands; and even when it
adopted them, insisted upon the application of its own princi-
ples. In some instances these were retained and enforced, when
they were incongruous, and incompatible with those customs;
and sometimes the law merchant has suffered detriment from
this cause, which has not, perhaps, wholly ceased to operate in
England, or even in this country.

By the custom of merchants, which is thus regarded as the
parent of the law merchant, is not meant merely the custom of
English merchants at the time the English courts first took
cognizance of them; and not merely the custom of English or
American merchants at different periods from the beginning of
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the law merchant of England to the present day. For, if this
were the case, we should have no other sources of authority for
this custom, or for the rules derivable from it, especially in its
earliest periods, than the brief and unfrequent cases in the
early English reports in which questions of this kind are con-
sidered.

The common law has its old books of authority ; and they are
numerous and excellent ; Statham, Fitzherbert, Glanville, Brooke,
in the sixteenth century, and in the next, Bracton, Fleta, Britton,
Rolle, Sheppard, and — at the head, perhaps, of all — Coke, give
not only to the antiquarian, but to the student, for present and
practical purposes, needed and trustworthy information. To
these we may add the reports of adjudged cases, which exhibit
with the utmost clearness the history of the law for six centuries.
Bat; in the treatises and digests above enumerated, we find little
that can indicate more than the existence of a law merchant, or
of the custom of merchants. And, although the earlier reports
are not quite so barren in this respect, the notices they give of
the law merchant are scanty, and of comparatively little value.

We are not, however, destitute of authority and precedent for
the earlier, and, as they may well be called, the fundamental
rules, of this great branch of the law. Indeed, this authority
ascends to a far remoter antiquity ; and the books, to which we
must refer for it, have two other important advantages over their
brethren of the common law. One of them is, that they give us
the rules, not of one people or country, but of the commercial
world, and therefore they are more free from local and partial
causes of error or limitation. The other is, that, founded as they
were upon the experience, the necessities, and the usages of the
merchants generally of the then civilized world, they are charac-
terized by a profound rationality and an exact justice, which
are seldom, if ever, materially affected by the rights or prejudices
of caste or class, or by that devotion to, and perpetual considera-
tion of war with, one’s neighbors, which was the soul of the
feudal system, and, through that system, necessarily influenced
and injured the whole body of municipal law in all feudal
nations.

These books retain at this day their utility, if not their authority.
And no lawyer should consider himself safe in bis knowledge of
the law merchant, who has not studied them, at the very least,

1 L
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enough to enable him to make use of them when profes-
sional exigencies require him to do so. These books are, those
of the Roman civil law, the Consolato del Mare, the Laws of
Oleron, the Laws of Wisbuy, Le Guidon, the Marine Ordon-
nance of Louis XIV,, with the Commentaries of Valin, and
the principal treatises on this branch of the law by Pothier and
other eminent writers of continental Europe.

It is true that neither the civil law nor either of these earlier
codes treats of negotiable paper ;! for that'was a later invention.
Bat it is also true, that the laws of continental Europe in rela-
tion to bills and notes are of much and growing importance and
utility in the investigation of the questions presented under our
own law in reference to those instruments; and these European
systems are based upon the civil law, and qualified by it, at least
as much as our own law is by the common law.

A similar remark may be made of insurance; excepting that,
as the law of marine insurance is obviously dependent upon the
law of shipping, as, for example, in questions of wreck, jettison,
average, and contribution, and maritime contracts generally, we
may learn much that is now useful, not to say indispensable,
for the understanding and application of the existing rules of
insurance law from those earliest sources.

‘When we come to the law of shipping itself, we find at once
that the present rules and principles, some even of those which
might seem to be most peculiar, ascend to a higher antiquity
than any thing in the common law, or in any other existing sys-
tem of law. Even the Roman civil law, in the rubric de lege
Rhodia de jactu, (Dig. 14, 2,) quotes and confirms the law of
Rhodes concerning jettison. It would seem that this island pos-
sessed a flourishing commerce, at least a thousand years before the
Christian era; that a system of law was there in force, which
won a general acceptance in those ages, and was itself probably
founded upon their established usages. Of this system ‘we have
preserved, certainly, only the fragment contained in the above
cited rubric; for the collection of maritime laws which may be
found in the commentary of Vinnius, under the name of the
Rhodian Laws, is undoubtedly a later compilation. But in this
fragment we have the modern law of jettison, average, and con-

1 But see on this subject, Domat, Cushing’s edition, sect. 1200.
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tribution, as distinctly stated as in any recent text-book. It is in
these words: “ Lege Rhodia cavetur, ut si levandee navis gratia
jactus mercium factus est, omnium -contributione sarciatur
quod pro omnibns datum est.” And the whole title of the
Digest about this rule is wise and instructive.

There are, however, many other rubrics of the civil law which
relate to shipping, and are not traceable to any earlier origin.
The rubric immediately preceding that just quoted, is, ¢ De Ex-
ercitoria actione,” of which the general purpose is to make the
ship-owner responsible for the acts of the master of the ship.

The rubric, “ Naute, caupones, stabularii, ut recepta restitu-
ant,” (Dig. 4, 9,) provides that mariners, (limited, however, in the
title to the master of the ship,) and the keepers of inns and sta-
bles, should be responsible for property committed to their
charge. And this is confirmed in the rubric, ¢ Furti adversus
nautas, caupones, stabularios.” Dig. 47, 5.

The rubric, “ De nautico feenore,” (Dig. 22, 2, Code, 4, 33,)
gives us the present rules which regulate loans on bottomry and
respondentia.

In the rubric “ de Incendio, ruina, naufragio, rate, nave expug-
nata,” (Dig. 47, 9,) it is provided that fourfold damages should
be paid by the plunderer of a vessel in distress.

In these rubrics there are provisions applicable especially to
ships, and to those who own or navigate ships. And it should
be added also, that, upon some other topics of deep interest in
the law merchant, as payment, and imputation (or, as we term
it, appropriation) of payment, carriage of goods, novation, loans,
and hiring of money, pledge, partnership, and finally the great

, topic of sales, the civil law is full of most profitable instruction.

It is perhaps to be regretted that the study of this system of
law, which certainly deserves, if ever any system of law did, the
proud title of “ratio scripta,” is not more extensively pursued in
this country. In England there was, formerly at least, a posi-
tive hostility to it; and it lingers there still, and may have come
over to this country, and still exert some influence. If this were
the proper place, it might not be difficult to show that it is at
least questionable whether the common law doctrine of sales, —
which, upon the central question, when and how the property or

.ownership in the thing sold passes from the seller fo the buyer,

is in direct antagonism with the civil law,—is quite so well



8 ON THE LAW OF SHIPPING. [Book 1.

adapted to mercantile purposes ; and whether, even now, 2 more
extensive use of the civil law distinction between the jus ad rem
and the jus in re would not assist in determining questions
which must still be regarded as unsettled. If we do not mis-
take, there are some indications that the courts and the profes-
sion are beginning to find" that the common law, which is ours
by inheritance, may be usefully illastrated at least, and, possibly,
qualified, by principles drawn from the Roman civil law.

Students are often deterred from any examination of the
civil law, by a belief that useful knowledge of it cannot be
acquired, without the expenditure of a vast amount of time and
labor. But this is a mistake. A thorough knowledge of all its
principles cannot be acquired by less than a life of labor. This,
however, is not necessary; and the orderly arrangement of this
law, the exactness and clearness of its phraseology, the complete
and well adapted apparatus for its study, which now exist, and
the excellent introductions to it, which have been published in
our language, enable a student in his hours of collateral study
alone, to learn much of its history and general character, and of
the order in which its topics are presented, and of the manner in
which the principal books of reference to this law are con-
structed. Having learnt this, be will find no difficulty in
afterwards examining fully any question which may arise in his
study or practice; and we are persuaded that no lawyer who
shall pursue this course will afterwards find reason to believe
that the hours thus employed were wasted. “It is most cer-
tain,” says Dr. Straban, in his preface to his translation of Domat,
“that it is in the body of the civil law that we have the most
complete, if not the only collection, of the rules of natural
reason and equity, which are to govern the actions of mankind.”
This is bhigh praise; but even if it be deserved, the advice of
Chancellor D’ Aguesseaun to his son may.not be the less neces-
sary. He wishes him “to distinguish for himself that which
belongs to natural and immutable justice from that which is
only the work of a positive and arbitrary will; to avoid being
dazzled by the subtilties which are frequently diffused in the
Roman jurisconsults ; and to draw with safety from their treas-
ury of reason and common sense.”

The Consolato del Mare is a code of maritime law of great
antiquity and equal celebrity. But it is not open to the English
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student, as no translation into our language, excepting of a few
chapters, has ever been published. The origin of this code is
not certainly known ; neither the names of its authors, nor the
time nor the place of its earliest promulgation, can now be ascer-
tained. It was first printed, however, somewhere in the four-
teentb century, but is supposed to have been in force and in
general use for a considerable time before. And, indeed, we
consider the most reasonable theory of its origin to be that
which regards it as a gradual collection, or digest of all the prin-
cipal rules and usages established among commercial nations
from the twelfth to the fourteenth century. Very many topics
of maritime law are treated of in it, and various commercial
regulations have been added in the editions which have appeared,
from time to time, in Europe. It may be referred to profitably,
in relation to the ownership of ships, and the rights and the
obligations thereto; to the rights and responsibilities of master
and seaman; to the law of freight, of equipment and supply, of
jettison and average, of salvage, of ransom, and especially to
the law of prize, in regard to which it has of late years exercised
an important authority. The best edition by far, and by com-
mon consent, is that of Pardessus, in his Collection of Mari-
time Laws. We are in hopes that an English translation
from this edition will soon be made and published in this
country.

Next to the Consolato in time, or, perhaps, — for this is dis-
puted, — before it, come the Laws of Oleron. We know that
these were collected, or at all events promulgated and published,
as the rules then in force for the regulation of shipping, in the
small island of Oleron, off the coast of France. The French
claim that Queen Eleanor, who was Duchess of the province of
Guienne, near which Oleron lies, authorized and caused their
publication ; the English say that her son, Richard I, did this.
The only thing certain is, that no one knows who their author
was; but they were undoubtedly first established somewhere in
the twelfth century. This code has been repeatedly published
in English, and is most accessible to American students in the
Appendix to the first volume of Peters’ Admiralty Reports.
Their value to the student of the law of shipping may be
inferred from an enumeration of the principal topics. These are
the navigation and sale of a ship, the duties and the rights of
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master and mariners, wreck, freight, salvage, jettison, injuries to
cargo, quarrels on board ships, collision, anchorage, supplies and
repairs, the intentional stranding of a ship, pilots, partnership in
vessels, and goods taken from wrecked ships.

The next code of which we shall speak is that known as
“The Laws of Wisbuy.” The exact date of these also is
uncertain ; and by some they are supposed to be older than the
Laws of Oleron. The weight of authority is, however, that they
were founded upon the Laws of Oleron, and were only modified
so far as to make them better adapted to the usages or the
wants of the commercial states or cities of northern Europe;
and that the code was published about the twelfth or thirteenth
century, immediately after the Laws of Oleron. Wisbuy was
a convenient port on the north-western coast of Gott-land, an
island in the Baltic, about equally distant from Sweden, Russia,
and Germany. These laws, its former celebrity, and the works
of art and luxury now found among its ruins, indicate that this
city was the emporium of a great trade ; although there is noth-
ing in its position, and nothing preserved in its history, which
explains either this or the rapid and total decay of its prosperity.
Some historians, however, attribute its decline and destruction
to dissensions and conflicts among its own citizens ; and if they
existed and endured, they would have been, indeed, a sufficient
cause for swift and utter ruin. .

This code covered a wide ground, embracing most of the top-
ics of the law of shipping; but it is concise and sententious |,
and very brief, occupying but a few pages in the Appendix to
Peters’ Admiralty Reports; and a cursory examination shows a
coincidence with the Laws of Oleron quite too uniform to be
casual.

The sixty-sixth section of the laws of Wisbuy has given rise
to a curious question. It is in these words: « If the merchant
obliges the master to insure the ship, the merchant shall be
obliged to insure the master’s life against the hazards of the sea.”
Here is a distinct recognition of the contract of insurance; and
in terms which imply that it was familiarly known to mercantile
persons. It follows, therefore, either that the Laws of Wisbuy
are a much later work than is commonly supposed,— and
against this theory the internal as well as the external evidence
is very strong, — or that this section is an interpolation of later
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date, which is perhaps the prevailing opinion;— or that ma-
rine insurance and life insurance existed, and were common, cen-
taries earlier than is commonly supposed. It is not the place
bere to go into a critical examination of this question; but we
confess a strong disposition to adopt this last view, which
seems {0 us supported by facts as well as arguments, and for
which we have the bigh authority of Emerigon.

Sometime in the sixteenth century, there was published a
French work, commonly known by the name of % Le Guidon,”
of which the whole title is “ Le guidon utile et necessaire pour
ceux qui font merchandise et qui mettent a la mer.” This work
was highly praised, as well as published and illustrated, by
Cleirac, about a century after its first appearance, and is not un-
frequently cited by writers on maritime law. But it relates
mainly to bottomry and insurance, and, though there is some
reference to other topics of the law of shipping, they are not pre-
sented with much fulness, and the work is of less value than
those previously mentioned.

At length we reach the Ordonnance de la Marine of Louis
XIV., published in 1681. Our own Kent calls this “a monu-
ment of the wisdom of his reign, far more durable and more
glorious than all the military trophies won by the valor of his
armies.” It covers the whole ground of maritime law, includ-
ing insurance; enacting with clearness and perspicuity all the
provisions then in force, whether derived from the sources above
. enumerated, from a more general tradition, from previous enact-
ments, or from usage. These it arranges in an excellent order ;
and displays a learning and ability in those who prepared it
which forbids the supposition that they were mere compilers.
But, strange to say, the authors of this ordinance are wholly
unknown. This, also, is inserted in the Appendix to Peters’
Admiralty Reports.

Almost a century after this ordinance appeared, Valin pub-
lished his Commentary upon it. This admirable work acquired
at once celebrity and authority, and is now oftener referred to in
this country than any foreign work on maritime law. It was
not, like Coke’s Commentary on Littleton, a vast and ill-
arranged mass of learning, that utterly submerged the treatise
which it proposed to illustrate. But, while doing full justice to
the ordinance, not only admitting its excellence in general, but ,
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exhibiting it clearly in detail, it is itself a work of the greatest
utility, and of the highest authority.

‘We might now enumerate a long list of commentators and ju-
risconsults who have written, in some instances, for the purpose
of illustrating the above-mentioned codes or laws, but more fre-
quently, independent works of their own. The catalogue of
names would, however, be of little use, unless we could present
at least a general view of the particular merits of each one; and
this would require far more space and far more labor than we
could give to it. It may, however, be of some assistance to the
student, if we mention the names of a few of the most important,
and describe their writings briefly.

‘We begin with Cleirac, a French author, who published, in
1647, at Bordeaux, a volume entitled « Us et coutumes de la mer”
— (Usages and Customs of the Sea). It is divided into three
parts, which upon the title-page are called, 1st. Of navigation.
2d. Of naval commerce and maritime contracts. 3d. Of the
jurisdiction of the marine. In fact, however, the first part, con-

" taining 212 pages, consists of the Laws of Oleron, the Laws of
‘Wisbuy, and the Ordinances of the Hanse towns, determined
at Lubeck in 1597. The second part contains Le Guidon, in
twenty chapters, of which we have already spoken. To this are
added certain formularies or rules upon some of these subjects,
which were in force in Antwerp and Amsterdam. The third
consists of various ordinances of the governments of France,
Spain, and the Netherlands, concerning the jurisdiction of the
admiralty. All of these, however, and especially Le Guidon in
the second part, are accompanied by very valuable notes and
comments, making the whole book a complete and most trust-
worthy exhibition of the whole maritime law of that age.

In 1655, Roccus, a Neapolitan jurisconsult and lawyer, pub-
lished a large work on maritime law, from which was taken and
compiled a smaller work, published in Amsterdam in 1708,
entitled ¢ De Navibus et Naulo, item de assecurationibus, nota-
bilia” (of ships and freight, and of insurance). This is a
learned, very able, and, at this day, very useful work. It does
not purport, like Cleirac’s volume, to be a reprint or compilation
of any previously existing works. But it gives the whole law
merchant of that day, as it was known to a lawyer of full prac-
tice and high authority. The orderly arrangement of the topics,
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and the directness and simplicity with which they are treated,
make a reference to this book, and the use of it, very easy.
Each of the “ Notabilia ” contains a distinct statement of some
rule or principle, followed by citations of authorities. Most of
them are -very brief, few covering so much as a page. An
excellent summary at the beginning of the first part, of ships
and freight, and another at the beginning of the second part,
assurance, enables a student to turn readily to the precise thing
he wishes to see. To these two parts are added select answers
and arguments of Roccus in actual cases. We find this work
more frequently referred to than the former; they are, however,
very different, and neither supersedes the other.

Passing over a century, we come to another Italian legist,
Casaregis; who, after many years of full practice in mercantile
cases, received the appointment of judge in the high courts of
Tuscany, and held it for twenty years. His works were pub-
lished after his death in four volumes, folio. The first two of
these consist of two hundred and twenty-six ¢ Discursus Le-
gales,” which cover the whole ground of commercial law, in-
cluding insurance, the law of shipping, partnership, and exchange.

. The third volume contains an edition of the Consolato del Mare,
with an ample commentary. The fourth volume is usually
bound up with the third, both together being only about as large
as eitber of the others. This last volume does not treat of com-
mercial law, but of successions, and other analogous topics.
Casaregis is a far more voluminous author than either of the
preceding; and his matter is not so well arranged ; certainly not
so well for ‘the mere convenience of the student. But his vol-
umes contain a treasury of the law merchant. .Scarcely any
topic is omitted ; and many curious questions seem to have been
anticipated, and are illustrated with the combined light of learn-
ing and genius. Story said of him, “I cannot say much about
this book from my own knowledge, for I have only referred to it
occasionally. But rarely have I looked into his works upon. anfy
contested question, without being instructed and enlightened by
the perusal.” And Valin has declared emphatically, that Casa-
regis is incontestably the best of all maritime authors.

We close this list with the name of Pothier; in some respects
the greatest name of all. Born in 1699; at the age of fifty, after
be had acquired the highest reputation as a jurisconsult, he

2



14 ON THE LAW OF SHIPPING. [BooOK I.

accepted the office of Professor of Law in the University of
Orleans, to which he was appointed by D’Aguesseau. A year
before, he had begun the publication of the Pandects. In the
two centuries which have followed, there have been celebrated
civilians, whose almost boundless knowledge may have sur-
passed Pothier. But the common consent of those of the Eng-
lish and American judges and lawyers, who have sought the aid
of the civil law in deciding questions of the present day, has
given to Pothier the credit of being the most useful and the
most trustworthy of civilians.

He was for some years employed in completing his edition of
the Pandects. And then he poured forth in rapid succession a
series of treatises upon a great variety of subjects, in which the
student will find all that the most complete acquaintance with
the civil law could give, but qualified, illustrated, and made
thoroughly practical by an equal knowledge of the actunal law of
his time, and, yet more, by the clearest view of the great and
abiding principles of truth and justice and order, of which the
rules of law must be the exponents, or be erroneous and perish-
able. Of these treatises, those which refer especially to com-
mercial law, are, on obligations, in 1761; of the contracts of .
sale, in 1762; of bills of exchange, in 1763; of hiring, in 1764
with a supplement to this latter, in 1765, which treats of mari-
time hiring, and of partnership. Of the treatise on obligations,
an English translation by Martin was published in 1802, and a
better one by Evans, in 1806 ; this last has been republished in
this country several times. The treatise on maritime hiring
has been translated by Caleb Cushing, in 1821, and that on the
contract of sale, by L. S. Cushing, in 1839. Both of these
translations are excellent, and the books are in common use.

Sir William Jones, in a passage in which he claims the credit
of introducing Pothier to the acquaintance of his countrymen,
and regards this alone as discharging his debt to the profession,
says: “I seize with pleasure an opportunity of recommending
Pothier's admirable treatises on all the different species of express
or implied contracts to the English lawyer; exhorting him to
read them again and again.”1

1 Seo Jones on Bailments, p. 29. In the case of Hoare v. Cazenove, 16 East, 398,
Lord Ellenborough, in a décision in which he cites several continental writers who are
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It is undoubtedly true, that the books above mentioned are
wholly unknown to the great body of the professxon in this
country, and to many of those who stand in its from ranks.
But it is quite as certain that some of those who have attained
the very highest position, and who have been most useful, and
have done for the law of their country a good, a great, and a
permanent work, have studied these books, and from these an-
cient and abounding sources have drawn the principles and
arguments, the rules and the reason, which have enabled them
to strengthen the foundations of the jurisprudence of their coun-
tries, or incorporate in the superstructure that which will never
be taken away.

To speak only of the dead, and of two only of them. In 1756,
Mansfield took his place upon the bench of England. Then,
her commercial jurisprudence began to acquire form and regu-
larity. He had the sagacity to see that the technical rules, and
indeed the principles, of the common law, were not sufficient for
the growing exigencies of British commerce. And he had the
greatness to leave his own peculiar ground, and go where he
could find the resources which he needed.

He brought to the commercial law of England three distinct

in conflict with each other, coincides with Pothier, and says that he is “a most
learned and eminent writer upon every subject connected with the law of contracts, and
intimately acquainted with the law merchant in particular.” In the case of Cox v.
Troy, 5 B. & Ald. 474, relating to the law of bills of exchange, Abbott, C. J., and
_ Holroyd, J., speak of Pothier as of very high authority, and Best, J., says, “ The
authority of Pothier is expressly in point. That is as high as can be had, next to the
decision of a court of justice in this country.” And closes additional remarks in his
praise, by saying, “ His writings have becn constantly referred to by the courts.”
“ We canmot, therefore, have a better gnide than Pothier on this subject.” Byles, in
the preface to his excellent work on bills and notes, says that Pothier “evinces a pro-
found acquaintance with the principles of jurisprudence, and extraordinary acumen and
sagacity in their application ; the result of the laborious exercise of his talents on the
Roman law.” He adds, “ There cannot be a greater proof of the surpassing merit of
his works, than that, after the lapse of more than half a century, and a stupendous
revolution in all the institutions of his country, many parts of his writings have been
incorporated, word for word, in the new Code of France. The Trait¢ du Contrat de
Change is often cited in the English courts of law.” For the estimation in ‘which
he is held in this country, I can only refer to the very frequent reference to him, not
only in numerous cases, but by all our writers who look at all to civilians and writers
of continental Europe. In some of Story’s works, for example, we find note after note
repeating Pothier’s name, through many successive pages ; and frequently with expres-
sions of the highest commendation.
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elements. One of these was his own accurate and profound
knowledge of the common law. Another was the usage of mer-
chants; which he openly adopted as a guide, and endeavored to
ascertain, as well by personal inquiries among them, as by spe-
cial juries composed of them, and by examination of merchants
as witnesses. But he added also yet a third, and it was a dili-
gent study and a ‘careful consideration of those old codes and
writers that we have enumerated. In Scotland, the civil law
is the basis of the municipal law, as the common law is in Eng-
land. Murray, afterwards Lord Mansfield, was a Scotchman,
and received a Scotch education, and thus became an excellent
civilian. And the use he made of this knowledge was never
obtruded, but never concealed. In one case, Luke v. Lyde, 2
Burr. 882, where the important question of freight pro rata was
for the first time fully considered in an English court, he cited,
from the Pandects, the laws of Rhodes, — calling them * the
ancientest laws in the world,” — the Consolato del Mare, the
Laws of Oleron, from Cleirac’s Us et Coustumes de la mer,
the Laws of Wisbuy, and Roccus de Navibus et naulo, and the
Ordinance of the Marine of Louis XIV. Thus, in this one case,
referring to nearly all those works which we have enumerated.
Marshall, in his book on insurance, exhibits Mansfield as almost
the creator of the law of insurance for England, and supposes
him to have drawn much of his knowledge on this subject from
the ordinance of Louis, and the commentary of Valin.

I have already mentioned the name of our own Story. Placed
in early life upon the bench of the supreme court of the nation,
it was his fortune to be called upon to exercise the judicial func-
tions in the infancy of our national jurisprudence. One great
question met him at the beginning: what is the admiralty juris-
diction secured to the courts of the United States by the consti-
tution. Many, and probably a great majority, of the lawyers of
this country, had no other idea of it than that which the shat-
tered and fettered admiralty of England could give them. And,
judging from all human probability, we have some right to say,
that, if Story had not at that time held that place of high author-
ity, the present admiralty jurisdiction of England would have
been ours at this moment.

None can deny that it was he who settled this question; and
he was obliged to maintain his ground against obloquy and
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reproach which might well have shaken any man. But the great
and admitted utility of the free and wide admiralty jurisdiction,
actually established among us, may induce an opinion that if
Story had not taken that ground, and if, at his day, and at the
beginning, this question had been decided otherwise, this same
jurisdiction would have vindicated itself, and by some other
instramentality been restored to the fair proportions of which it
was cartailed in England in a succession of ages, by the attacks
of rival and victorious courts. The answer is, that it was only
by the greatest effort and the greatest firmness that the difficult
work of restoring the admiralty system to its original extent and
vigor was then accomplished. If it had been delayed, this work
would have been with every added year more difficult, until it °
became impossible. And it is to be remembered that the pro-
fession would not then have had the opportunity of judging by
experience of the utility and safety of this jurisdiction.

Story could not find all the true and original principles of
admiralty, or of the law of shipping, in English law. He fol-
lowed the lead of Mansfield, and went where they could be
found; went to continental Europe; to the successive codes
which in successive ages have defined that jurisdiction and built
up that law, and to the many learned men who have illustrated
both. But he went with a freer step than Mansfield, and a still
wider research brought to him, on every point of the law mer-
chant, still greater and more constant assistance. Story’s fame
does not need exaggeration nor concealment. If it be admitted
that his vast and various official duties and personal under-
takings, and the very extent of his inquiries, necessarily resulted
in moch knowledge that was only superficial, and some opinions
that were erroneous, it will still always remain true, that to his
sagacity, his firmngss, his industry, his learning, and though last,
not perhaps least, to the beautiful amenity and charming cour-
tesy of his per®dnal demeéanor and the universal kindness which
helped him so much in the many conflicts he was obliged to
sustain, this country is very largely indebted for its admirable
system of commercial law and commercial jurisprudence.

2 L]
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SECTION IL

OF THE ENGLISH ADJUDICATION WHICH CREATED OR DEFINED THIS
LAW.

It has been already intimated that the common law has wel-
comed and adopted the law merchant; at least, to a certain
extent. It is instructive to observe the successive steps of this
progress. Indeed, at the beginning, or in the early ages of the
common law, the “ customs of merchants” appear to have had
almost a greater respect paid to them, and a more positive
authority allowed them, than in later times. And this, if it be a
fact, may be explained in part by the want of that power and
that rigidity in the common law which came with age, and its
accumulation of precedents, and its observance of technicalities ;
and in part by the infrequency of questions of a commercial
nature, and the apparent absence of danger, even if the few
which came up were permitted to be decided by a law of their
own. In Magna Charta itself (1215), the forty-seventh section ?
runs thus, ¢ All merchants shall have safe and secure conduct to
go out of and to come into England and to stay there, and to
pass as well by land as by water, to buy and sell by the ancient
and allowed customs, without any heavy tolls, except in time of
war, or when they shall be of any nation at war with us.” And
the next section defines the rights of alien merchants in war
time. ‘

In subsequent reigns, especially those of the Edwards,
various statutes were passed, expressly “de mercatoribus,”
securing to them valuable privileges. At a later period, a ques-
tion arose whether the “custom of merchants” was to be
pleaded as a custom of certain places, or to 8e regarded as a
part of the general law, of which the courts would of them-
selves take cognizance. In Peirson v. Pounteys, Yelverton, 135
(1609), the court say, “ the judges ought to take notice of that
which is used amongst merchants for the maintenance of traffic.”

1 Forty-seventh in Professor Bowen’s excellent edition, but usually cited as the
thirtieth. ’
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And in Vanheath ». Turner, Winch’s Rep. 24 (1622), Chief Jus-
tice Hobart declared that ¢the custom of merchants is part of
the common law of this kingdom, of which the judges ought
to take notice;” and he added, “ and if any doubt arise to
them about their custom, they may send for the merchants to
know their custom.” And Coke, 1 Inst. 182 a, says that « the
lex mercatoria is part of the laws of this realm;” and ip 2 Inst.
88, in commenting upon Magna Charta, he uses similar lan-
guage. _

There also arose another question; it was, whether the cus-
tom of merchants applied to mercantile contracts between any
parties, or only to contracts between merchants. At first, the
latter view seemed to be held, as in Oaste v, Taylor, Cro. Jac.
306, (1613,) where a drawee of a bill was sued on his accept-
‘ance, and it was held that the declaration was insufficient,
because it was not alleged therein that the defendant was a
merchant at the time of the acceptance. ’

A similar doctrive was maintained in Eaglechildes case,
reported in Hetley, 167. This occurred in 1632 ; but in 1634, in
Barnaby v. Rigalt, Cro. Car. 301, where the defendant was
called a merchant, it was held that the court would intend that
he was a merchant at the time. And in 1666, in Woodward v.
Rowe, 2 Keble, 105, and afterwards, page 132, it was distinctly
held, that the custom of merchants was a part of the law of the
land, that it attached to the contract, which was a bill of
exchange, and that “the custom is good enough generally for
any man without naming him merchant.”

Two years afterwards, in an anonymous case, in Hardres,
485, (in 1668,) which seems to have been very carefully con-
sidered, being declared by the court to be “ of weight and con-
cern for the future,” it was held that a reference to the custom
of the realm in the declaration was unnecessary, the Chief Baron
adding, “it were worth while to inquire what the course has
been amongst merchants, . . . . for although we must take no-
tice in general of the law of merchants, yet all their customs we
cannot know but by information.” It would seem, from these
words, that the court would ask merchants to tell them the law;
and this again might appear so inconsistent with the duty and
the position of the court, that it would be supposed that mer-
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chants testified only as to the facts for the jury. But in 1649, in
Pickering v. Barkley, Style, 132, where to covenant on a charter-
party containing the exception « perils of the sea,” the defendant
pleaded capture by pirates, and the plaintiff demurred bringing
up the special question of law, whether this was a peril of the sea.
% The court desired to have Granly, the master of the Trinity
House, and other sufficient merchants, bronght into the court, to
satisfy the court viva voce.” And on this evidence and sundry
certificates, the court decided the law against the demurrer, and
in favor of the defendants.

It is very remarkable how long it continued to be made a
question in the courts, whether the lex mercatoria, or custom of
merchants, was a part of the law of the land, or only a special
custom or usage, which affected only those persons, or those
agreements, that were alleged, and could be proved to Be
within it. For many years, and indeed ages, the profession
seems to have resisted the doctrine, that it was a part of the gen-
eral law of the realm; but this was held by the courts uniformly
and emphatically.

Twenty-two years after the case in Hardres (1689), there was
a demurrer in Carter v. Downish, 1 Shower, 127, which raised
precisely this question, and again it was held that “all this law
of merchants is part of the law of the land, and the judges are
obliged to take notice of it, as well as of any other law.” Ven-
tris, one of the justices, said, “ You here depend on the law of
merchants, which at present, I think, we ought to take notice
of” The uncertainty implied in the words “at present,” is
nearer to a doubt on this subject on the part of the court than
we find in any other case. Again, this question was raised two
years later (1691), in Mogadara v. Holt, 1 Show. 317, and 12
Mod. 15; and Holt, Chief Justice, said, * the time is well enough
by the law of merchants, and that is the same with our law.”
And Eyres, Justice, said: “ The law of merchants is jus gen-
tium, and we are to take notice of it.” And again, three years
later (1694), in Willams ». Williams, Carthew, 269, the same
question being raised, the rule in Carter ». Downish was em-
phatically confirmed; so also by Lord Holt in Hodges v. Stew-
ard, 12 Mod. 36 {in the same year); and, four years afterwards,
the same question and the same decision may be found in Pink-
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ney v. Hall, 1 Lord Raymond, 175, (1698). Again, in the same
year, in Bromwich ». Lloyd, 2 Lutwyche, 1585, and in Hawkins
v. Cardy, 1 Lord Rdymond, 360.

In Edie v. The East India Co., 2 Burr. 1226 (1760), the
court spoke in very positive language, as if they would prevent
this question from ever being mooted again; Foster, J., saying:
“ The custom of merchants, or law of merchants, is the law of
-the kingdom, and is part of the common law. People do not
sufficiently distinguish between customs of different sorts, The
true ‘distinction is between general customs, which are part of
the common law, and local customs, which are not so. This
custom of merchants is the general law of the kingdom, part of
the common law, and therefore ought not to have been left to
the jury after it has been already settled by judicial determina-
tions.” And Justice Wilmot says :  The custom of merchants is
part of the law of England; and courts of law must take notice
of it as such. There may, indeed, be some questions depending
upon customs among merchants, where, if there be a doubt
about the custom, it may be fit and proper to take the opinions
of merchants thereupon.” And, after referring to two cases,
in which the precise question of this case as to the maunner of
indorsement was decided, he adds, these two cases “serve to
prove that there is no such custom of merchants as the defend-
ants pretend; for they could not have been so determined as
they were, if there had been such a custom of merchants.
Therefore these judicial determinations of the point ar¢ the Tex
mercatoria as to this question, for they settle what is the custom
of merchants; which custom is the lex mercatoria, which is part
of the law of the land.” And finally, in Pillans v. Van Mierop,
3 Burr. 1669 (1765), Lord Mansfield said: “ The law of mer-
chants and the law of the land is the same. A witness cannot
be admitted to prove the law of merchants. 'We must consider
as a point of law.”

There may seem to be an inconsistency on this point. In
some of the cases it is said that merchants may be examined;
while Lord Mansfield says that no witness can be admitted.
Baut if the cases are examined, it will be found that the conflict
is apparent only. The rule to be gathered from them is quite
clea®, and may be stated thus. If there is any question or un-
certainty as to what the custom of merchants is, evidence on this
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point may be addressed to the court for the parpose of removing
doubts from their minds; but then it is their duty, when they
have ascertained what the general custom of merchants is, to
consider that as the law of merchants, and therefore as a part of
the law of the land, and to recognize it, and apply it accord-
ingly.

It may certainly be regarded as a well-established rule of
American law, that this l]aw merchant is an integral part of our
own law, equal in its .force and authority to any other. But
there is still another principle in regard to the law merchant,
which needs a more profound recogunition, a fuller development,
and a more constant recollection. It is, that the law merchant is
not so much a branch of our municipal law as of public law.
It belongs to both; and stands in such a relation to both, that
the municipal law must constantly look to the law of nations for
instruction and gunidance in relation to it; or, in other words,
the common law of any country adopts it from the common law
of the world, and must not forget its origin.

In Molloy’s work, de Jure Maritimo et Navali, he says, B. 3,
¢. 7, 8. 15: “ Merchandise is so universal and extensive, that it is
in a manner impossible that the municipal laws of any one
realm should be sufficient for the ordering of affairs and traffic
relating to merchants. The law concerning merchants is called
the law merchant from its universal concern, whereof all nations
do take special knowledge.” And the same idea is expressed in
some of the cases from which we have already quoted, where it
is said that the lex mercaloria is a part of the jus gentium. This
doctrine is of great practical importance. If it had been more
freely admitted in English jurispradence, their law of shipping,
especially in relation to liens, would have escaped some em-
barrassment and some uncertainty, much of which we are free
from.

This principle recommends itself so strongly, and equally on
the grounds of justice and expediency, that its early and general
recognition is not surprising. There is a remarkable passage in
the Pandects, which we think bears strongly upon it. In the
title de Lege Rhodia de Jactu, to which we have already referred,
Dig. L. 14, tit. 2, § 9, occurs what we should call a case stated to
the Emperor Antonine, calling for a decision. The answer is,
« ], indeed, am lord of the world; but the law is (the lord) of
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the sea. 'Whatever the Rhodian law prescribes in the premises,
let that be adjudged.” Here is precisely the distinction we would
suggest. The imperial despotism of Rome, while asserting its
absolute and universal sovereignty, acknowledges that the an-
cient code of the little island of Rhodes,.-because it had been
sanctioned and established by long usages among all whose
business is on the sea, must govern there. So, too, we find the:
later codes, of Oleron, and Wisbuy, and the Consolato, for
example, made not for one state or nation, but for all ; and im-
posed upon them, not by the authority of a sovereign right, but
by the sanction of a sovereign custom.

So should it be. We may well hope, for not theory only but
history begins to promise this, that the great function of com-
merce is to bring the nations of the world together. Of the
splendor and wealth derivable from commerce, there were exam-
ples in the earliest ages, even before Tyre; but they were very
limited in their influence and in their duration. In that olden
time, the same word sometimes meant a stranger and an enemy.
In Greece the merchant was a pirate when occasion offered.
He was better than this in Rome, but commerce held no high
position there. In the middle ages, it began to assert its worth
and dignity, and the greatest perhaps of the Medici was too
proud of his success as a merchant, to permit that any other
title should be added to his name. Still more lately, commerce
has grown stronger, and with its strength its good influence has
grown also. And, not to pause upon illustrations which might
be drawn in great numbers from intermediate history, we may
well believe that the great commerce, which now bridges the
Atlantic, operates powerfully, and we may hope that it will oper-
ate successfully, to preserve the peace,— this peace so fertile of
all good, — between the old world and the new. If, in the
beginning of mankind, it was much that the family gathered its
members into one fold; and if it was a later step which gath-
ered families into states, this may not be the last step. The
reasonable, as well as the hopeful, must be permitted to regard
it as within the wide circle of possibility, that all states and
nations may be gathered into one brotherhood of man. And if
this —dream, perhaps it may be called —should ever become
fact, assuredly commerce will be one of the most potent of the
instraments by which so great a good shall be wrought._
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The commerce of the world has reached at this moment an
enormous development. It may well seem to us that it can go
no farther; that it stands on its culminating point. But it is
more probable that the future will regard only as the beginning,
that which may seem to us a consummation. Assuredly the
growth and extension of commerce, its conformity with the
essential principles of justice and of reason, and with the needs
and the progress of mankind, and, indeed, all its prosperity and
all its utility, from the highest to the lowest ground, will be
advanced by constantly regarding the laws of commerce as
intended to be universal; and, therefore, by respecting what
in them is universal, in preference to that which is local and
limited, and by giving to all questions that answer which shall
make the principle or precedent resulting from it conform most
perfectly with those which the nations have already settled by a
general usage.

That the common law has already done this to a very great
degree, and that it has not done this perfectly, has been already
intimated. And it may not be out of place to close this sketch
of the history of the laws of commerce, with the hope, that it
may be one of the effects of the established freedom of this
country that we may set such an example of wide and far-
reaching sagacity in our shaping of the laws of commerce,"that
the nations of the world may join with us effectually in making
the law merchant the law of the whole world.
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CHAPTER II. .
OF THE REGISTRY AND NAVIGATION LAWS.

SECTION 1L
OF THE HISTORY OF THE REGISTRY ACTS,

‘WE have seen in the preceding chapter, that the common law
of England, from which that of America is derived, was
formed while the great mass of valuable property consisted of
land, and things fixed to the land. Negotiable choses in action
and all those interests, represented and transferred by means of
certificates and scrip, were either unknown or little used; and
movables, or personal property in possession, constituted but a
small portion of the wealth of the country. Hence the law of
personal property is of comparatively recent origin; and only of
late has it assumed that systematic and scientific form which
now belongs to it.

Between these two,— the law of real property, and the law of
personal property, — and differing in some particulars from both,
is the law of éhipping. That a ship is personal property, and
not real property, is certain;! but it is a very peculiar kind
of property, both in fact and in contemplation of law; and this
was true in very ancient systems of law,? although neither com-
merce nor its great instrument, the merchant ship, had then
reached any thing like the importance and magnitude they have
now attained.

‘We have said the ship is the great instrument of commerce;
and as England, from its insular, and otherwise favorable posi-
tion, found its commerce becoming one of the most important
sourees of its power and prosperity, the laws we have mentioned

1 Roccuf note xxxviii. ; Jacobsen’s Sea Laws, 21.
3 See Jacobsen’s Sea Laws, ut supra.
3
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in the previous chapter were enacted some centuriés ago, provid-
ing, with great precision, for the nationality of the ship, and the
trustworthiness and preservation of the evidence of that nation-
ality. These laws are usually called The Registry and Naviga-
tion Laws. 4t is said that they originated in their present form
some two hundred and fifty years ago, in the desire of Spain to
preserve for herself the valuable cominerce of her colonies in
America.! In England, they may be regarded as beginning sub-
stantially with the 12 Car. 2, c. 183

The principal purpose of this and subsequent statutes was to
prevent other nations from having the carrying trade between
England and her colonies, and between other countries and
England; and it was therefore provided, that only British ships
should carry merchandise between England and her colonies,
and that no merchandise should be brought from foreign coun-
tries to the British dominions, except by British vessels, or the
vessels of the countries, of which the goods imported were the
growtb? No vessel was to be deemed British, unless wholly
built somewhere in the British dominions, excepting only those
condemned and sold as prize ;* and if a British ship became by
any sale the property of an alien, it could not afterwards become
a British ship again, by resale to a British subject.’

In order to secure to British ships these advantages, and to
the British nation this monopoly, an exact and almost severe
system of registration was adopted, and has remained in force,

with bat little change, for nearly two centuries. In 1850, how-
e

1 Recves’s History of the Law of Shipping, p. 35. See also 2 Browne’s Civil and
Admiralty Law, p. 125. )

2 The first statute passed for the benefit of navigation was the 42 Ed. 3, which
enacted that all ships of England and Gascoigne which came into Gascoigne should be
first freighted to bring wines into England before all other. This being, however, of
but little importance, the statute of 5 Rich. 2, St. 1, c. 3, which provided that none of the
king’s subjects should thenceforth ship any merchandise in going out or coming within
the realm of England, except in English ships, under penalty of forfeiting the mer-
chandise or the value of it, has been considered as the primary one. Stat. of 6 Rich. 2,
c. 8, enacted that this law should only apply, ““as long as ships of the said liegeance
were to be feund ablo and sufficient in the parts where the merchants happened to
dwell.” For various subsequent statutes on this subject, prior to Stat. 12 Car. 2, ¢. 18,
see the valuable treatise of Mr. Reeves on the History of the Law of Shipping.

812 Car. 2,¢. 18, § 1.

$13&14Car.2,c. 11, § 7. *

6 3&4 Will. 4, c. 55, § 9.
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ever, by the 12th and 13th Victoria, c. 29, the principle of « free

_trade” was, partially at least, introduced into the navigation
laws ; for it was provided, that ships, other than those of British
build, may become British ships by register, if wholly owned by
British subjects ; and all ships may bring to England all mer-
chandise, excepting that the queen (or king) of England, in
council, may interpose against the commerce, or against the
ships, of any country, such duties, charges, restrictions, or pro-
hibitions, as will put the ships of those countries in British ports -
on the same footing on which British ships stand in the ports of
that country.

The principal acts of registry and navigation in this coun-
try are those of December 31, 1792, entitled “ An act concerning
the registering and recording of ships and vessels;” ! of Febru-
ary 18, 1793, entitled “ An act for enrolling and licensing ships
or vessels to be employed in the coasting trade and fisheries, and

" for regulating the same;” % and of March 1, 1817, entitled “ An
act coneerning the navigation of the United States.”® By this
last act, it is provided that no merchandise shall be imported
into the United States from any foreign port or place, except in
vessels of the United States, or in vessels wholly belonging
to citizens of the couniry, of which the merchandise is the
growth or manufacture ; or from which such goods, wares, .or
merchandise can only be, or most usually are, first shipped for
transportation; under penalty of forfeiture of ship and cargo.
And no merchandise whatever shall be imported from port to
port of the United States in any foreign ship, (other than those
imported in such vessel from some foreign port, and which shall
not have been unladen,) under penalty of forfeiture of the mer-
chandise. Bat it is provided, also, that this regulation shall not
extend to the vessel of any foreign nation which has not a simi-
lar regulation in force. In an appendix to this volume, we shall
give the principal statutes now in force; and it will be seen that
we have not as yet relaxed our navigation laws, so far at least
as to permit foreign built ships to become our own, or foreign
ships to share in the advantages derived by our own from their
nationality, in any degree. * '

1 Ch. 1,1 TU. 8. Stats. at Large, 287. 2 Ch. 8,1 U. 8. Stats. at Large, 305.
3 Ch. 31, 3 U. S. Stats. at Large, 351.
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SECTION IL
WHAT EHIPS MAY BE REGISTERED, AND WHAT ENROLLED.

The first registry act of 17891 provided that any ship or
vessel built within the United States, and belonging wholly to a
citizen or citizens thereof, or not built within the United States,
but on the 16th May, 1789, belonging, and thereafter continuing
to belong, to a citizen or citizens thereof, and of which the mas-
ter is a citizen thereof, may be registered as directed in the
statate. And, being so registered, shall be deemed a vessel of
the United States. The twenty-second section of this act pro-
vides that vessels which come under the preceding description,
and are of twenty tons burden or more, if destined for the
coasting trade or fisheries, and not registered, must be enrolled,
in order to enjoy the privileges of a ship of the United States.

This act, after a slight amendment by a suppletory act passed
at the same session,® was repealed by the 30th section of the
act of December, 17923 But this last statute begins with pro-
viding, that all vessels registered under the provisions of the
former act shall continue to be considered vessels of the United
States, as long as they are wholly owned and commanded by a
citizen or citizens of the United States. .

This statute is now in force. It provides that all ships or ves-
sels built within the United States, whether before or after July
4, 1776, or not built in the United States, but on and after the
16th May, 1789, belonging wholly to a citizen or citizens of the
United States, may be registered as therein directed. Also, all
ships or vessels hereafter captured in war by a citizen or citizens
of the United States and lawfully condemned as prize; also, all
that are adjudged to be forfeited for a breach of the laws of the
United States.

To all these classes, the requirement is expressly attached, that
they must be owned wholly by citizens of the United States.
And there is an express proviso, that no such ship or vessel

>~

1 Ch. 11,1 U. 8. Stats. at Large, 55. 2 Ch. 22,1 U. S. Stats. at Large, 94.
$ Ch. 1,1 U. 8. Stats. at Large, 287, 299,
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shall be so registered, or if registered shall be entitled to the
benefits of registry, if owned in whole or in part by any citizen
of the United States, who usually resides in a foreign country
during the continuancesf such residence; unless he be a consul
of the United States, or a member of, or an agent for, some house
of trade or copartnership consisting of citizens of these States
who are actually carrying on trade within the States. And by
the act of March 27, 1804, § 1,! it is provided that no vessel is
entitled to registry, or to the benefits of registry, if owned by a
non-resident naturalized citizen, who resides more than one year
in the country from which he originated, or more than two years
in any foreign country, unless he be a consul, or other public
agent of the United States.

If any registered ship shall be sold or transferred, in whole or
in part, in trust, confidence, or otherwise to a subject or citizen
of any foreign state or prince, and the transfer is not made
known to the collector and her register delivered up within seven
days after the transfer, if in port, or within eight days after her
arrival in the United States, if she were absent when sold, she
shall be forfeited.? )

The 22d section of the first statute of registration, that of
17892 provides that ships, not registered, but destined for the
bank or whale fisheries, or ¢ from district to district,” meaning
the coasting trade, may be enrolled; and then follow certain
provisions in respect to enrolment. This was afterwards
deemed so important, that these two subjects were provided for
in distinct statutes; that of Dec. 31, 1792% above referred to,
spedks only of registration. And at the same session was
enacted the statute of Feb. 18, 1793, which relates only to
enrolling and licensing ships for the coasting trade and fisheries.
It provides, in the first place, that all vessels, which may be
registered, may be enrolled, and in a similar way, and a certifi-
cate given, which differs from the certificate of registry only in
substituting the word “enrolment.” Under this statute (sect.
8), a vessel that is only enrolled apd licensed cannot proceed on

Ch. 52, 2 U. S. Stats. at Large, 296.

Act of 1792, ch. 1, § 16, 1 U. S. Stats. at Large, 287, 295.

2,1 U. 8. Stats. at Large, 60. «

1,1 U. S. Stats. at Large, 287.

8,1 U. 8. Stats. at Large, 305.
3 L

.

1
2
4
1

Ch.
Ch.
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a “foreign voyage,” without giving up her certificate of enrol-
ment and her license, and being duly registered; and by a
breach of this law, the vessel and cargo become liable to for-
feituare. From the fear that the whale fishery, which carries a
vessel round the world, might be deemed a “ foreign voyage”
within this prohibition, a custom grew up of considering whalers
as not bound on a foreign voyage. By the Statute of 1803,
ch. 9,! the master of any vessel bound on a foreign voyage is
required to give a bond for four hundred dollars, that the certi-
fied copy of the list of the crew shali be delivered to the first
boarding officer, at the first port in the United States, at which
he shall arrive on his return home, and produce the persons, etc.
Of this act we shall speak again, in reference to seamen. We
advert to it now, only to remark, that in 1839 the master of a
whaling ship having incurred the penalty of this bond, and, being
sued, took the defence that it had been improperly required, as
the ship bad not been “ bound on a foreign voyage.”

The question came before Judge Story, and he decided that a
whaling vessel was not bound on a foreign voyage, however far
it might be the intention of her owners that she should go.
Because, a foreign voyage meant a voyage to some definite for-
eign port or ports, for purposes of trade. No part of the ocean
was foreign to us; only a port of another country could be so.
And, even if a whaling ship proposed to enter into one or
another distant port for the purpose of refitting, or otherwise
supplying the exigencies of a whaling voyage, this did not make
it a foreign voyage.”? In 1838, Judge Story also decided that
no registered ship can engage in the whale fisheries, without Tirst
surrendering her register, and being enrolled and licensed for the
fisheries. And be quashed an indictment for a revolt on board
such a ship, on the ground that it was not an American vessel.?
Bat, on the other hand, Judge Betts, in the same year, held that
a ship, with a register, might be legally employed on a whaling

1 2 C. S. Stats. at Large, 203.

2 Taber v. United States, 1 Story, 1. The action was debt on a bond given by
the master of a whaling ship to the collector of the customs for the district of New
Bedford. The vessel was about to sail on a whaling voyage, and the bond was given
far the purpose of obtaining a clearance. It was held that no action could be main-
tained on it.

3 United States v. Rogers, 3 Sumn. 342.
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voyage without taking out a license.! In consequence of these
decisions, an act was passed in 1840 (ch. 6),2 providing that
whalers, if registered, should be held to have lawful and suffi-
cient papers, and, if only enrolled and licensed, should be deemed
as effectually protected as if registered, if the voyages were com-
pleted, or until they were completed.

Only vessels of twenty tons or more need to be enrolled and
" licensed. Those under twenty tons may be licensed only.
Stat. 1793, ch. 523 ,

The 20th section of the Act of 1792 provides that vessels
built in the United States after 15th August, 1789, belonging
wholly or in part to the subjects of foreign powers, in order to
be entitled to the benefits of a ship built and recorded in the
United States, shall be recorded in the office of the collector of
the district in which the ship is built.

No ship can be registered anew as an American vessel, al-
though of American build, and owned by an American citizen,
unless it has been transferred to him by a bill of sale containing
a certificate of the former registry. The language of the statute
on this subject is: “ In every such case of sale or transfer, there
shall be some instrument of writing, of the nature of a bill of
sale, which shall recite, at length, the said certificate; otherwise
the said ship or vessel shall be incapable of being so registered
anew.” It follows, therefore, that the character and privileges of
an American vessel are lost by a sale or transfer without the
required instrument in writing, or are suspended until such
instrument is made, and a new register thereupon granted.®

It is not very uncommon for private acts to be passed by

1 United States v. Jenkins, 2 Law Reporter, 146, 148. Both of these cases came
up under the act of 1835, ch. 40, which provides that, “if any one or more of the
crew of an American ship or vessel on the high seas, etc., shall make a revolt,” he
and they shall be punished, etc. It was keld by Judge Story, that a ship which |
engaged in a whaling voyage without having surrendered her register, or taken out an
enrolment and license, was not an American ship within the purview of this act. The
contrary was decided by Judge Betts. He held that the ownership of the vessel
might be proved in the same manner as that of any other chattel. See also United
States r. Brune, 2 Wallace, C. C. 264.

2 5 U. S. Stats. at Large, 370.

3 1 U. S. Stats. at Large, 305. '

¢ 1 U. S. Stats. at Large, 287, 296.

§ Act of 1792, § 14, 1 U. S. Stats. at Large, 294.
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Congress, authorizing the register of foreign ships which be-
come in some way the property of American citizens, but which
are not entitled to registers under the general law.!

SECTION IIL .

IN WHAT WAY VESSELS MAY BE REGISTERED, OR ENROLLED.

The statutes of 1792 and 1793, already referred to, are the
principal statutes in relation to this subject, and we give them in
full in the appendix. Here we would only remark, that the
principal requirements are, that vessels should be registered or
enrolled in the district in which is comprehended the port to
which the vessel shall belong, which is that, “at or nearest to
which,” the owner or ship’s husband usually resides. That her
name shall be conspicuously painted upon her stern. That before
registry or enrolment, the collector shall be assured by the oath
of the owners, and the certificate of the builder and of surveyors,
and, in some instances, of the master, as to the ownership, the
build, burden, and description of the ship. And, if a ship, to be
owned by foreigners, is to be recorded, in order to obtain the
privileges of a ship built and recorded in the United States,
similar precautions are required. The oath to be taken by the
owner as to the ownership respects only the legal title, so far as
concerns citizens of this country; the disclosure of any equitable
interests vested in our citizens is not required ; but only a denial
that any subject or citizen of any foreign prince or state is
directly or indirectly interested in the ship, or in the profits
thereof. . ,

Previous to the registry of any vessel, the owner and master
must give a bond, which is graduated in the amount of the
penalty in proportion to the size of the vessel, that the certificate
of registry shall be used only for that vessel, and that it shall be
delivered up if the vessel be lost, captured, burnt, or broken up,
or otherwise prevented from returning to the port to which she
belongs.

1 Bee 9 U. S. Stats. at Large, Private Acts, p. 2, 66, 154.
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Steamboats may be registered or licensed in the name of the
president or secretary of an incorporated company, without
designating the names of the persons composing the company ;
but no part of such a vessel can be owned by a foreigner.!

Vessels employed in the whale fishery, if owned by an incor-
porated company, may be registered in a similar way, as long as
they are wholly employed in that fishery.2

Any vessel which is entitled to registry, and is in a port other
than that to which she belongs, may be registered at that port.
This, however, is ouly a temporary register, and must be sur-
rendered and cancelled when she arrives at the port to which she
belongs, and a permanent register granted® If the master of a
registered vessel be changed, the name of the new master is
indorsed upon the register, upon his making oath that he is a
citizen of the United States.t

If any register be lost, the master of the vessel may make oath
to the fact, and obtain a new one.®

As every register must state accurately the ownership, and
the form and burden of the vessel, if a registered vessel be
sold, in whole or in part® to a citizen of this country, or be
altered in her form or in her burden, the old register must be
delivered up, and a new one taken out, or the vessel is no longer
entitled to the privileges of a vessel of the United States. If the
sale take place in a district, other than that to which she belongs,
a temporary register may be there given, to be exchanged for-
a permanent one when she reaches her home port, in the same
way as is done in respect to the original register” 8o, too, if
a ship be bought by an agent or attorney for a citizen of the
United States, in a district more than fifty miles from that to
which she belongs, she shall be temporarily registered there,
until her arrival at her home port.®

By the act of June 27, 17972 it was provided, that no regis-

1 Act of March 8, 1825, ch. 99, 4 U. S. Stats. at Large, 129.
2 Act of March 3, 1831, ch. 115, 4 U. S. Stats. at Large, 492.
3 Actof 1792, ch. 1, § 11, 1 U. S. Stats. at Large, 292.

4 Act of 1792, ch. 1, § 23, 1 U. S. Stats.-at Large, 297.

8 Act of 1792, ch. 1, § 13, 1 U. S. Stats. at Large, 294.

6 Act of 1792, ch. 1, § 14, 1 U. 8. Stats. at Large, 294.

7T Act of 1792, ch. 1, § 11, 1 U. S. Stats. at Large, 292.

8 Act of 1792, ch. 1, § 12, 1 U. S. Stats. at Large, 293.

9 Ch. 5,1 U. S. Stats. at Large, 523.
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tered ship, which should be seized, or captured and condemned,
under the authority of a foreign power, or by sale become the
property of a foreigner or foreigners, should be entitled to or
become capable of a new register, although the vessel afterwards
became American property. There is, however, a proviso that
the act shall not affect those who own any ship or vessel at the
time of her seizure or capture, or prevent such owner in case he
regain a property in such vessel, so condemned, by purchase or
otherwise, from claiming and receiving a new ‘register for the
same.

It will be seen that the proviso appears to be limited to vessels
captured and condemned, and, in that way, passing into the pos-
session of foreigners, and that, as to all others, the statute puts
an American ship, which has once become the property of a
foreigner, for ever after on the footing of a foreign built ship.
The statute, however, has been construed otherwise; at least in
one case. A valuable vessel belonging to Calais, Maine, was
wrecked on the coast of the British provinces, there condemned
as wreck, and sold and bought by Englishmen ; and the insurers
paid for her. But, by a very favorable turn of wind and tide,
she was got off at little expense, and found to be but slightly
injured. At that time, however, she could not obtain a register
as an English vessel, and certainly not as an American vessel, if
sold to a new American owner. But her English purchasers
brought her to Calais, and there sold her to her original owners,
who were the only persons who could buy her and have a regis-
ter, and who paid for her but a small price. And, in their hands,
she continued to be registered as an Amencan vessel. This case
has not been reported.

SECTION IV.

OF THE EFFECT OF REGISTRY OR ENROLMENT,

The statutes of registry and enrolment are now somewhat
numerous and complicated; and those of 1792 and 1793 are
very long, and go into a great variety of details. For these we
must refer to the Appendix, where will be found all these stat-
utes. Here we only remark, that enrolled vessels must be
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licensed annually for the employment or business in which they
are to engage, and this is stated in the license, and they are not
authorized by it to engage in any other; and if they be found
with a forged or altered license, or making use of a license
granted to any other ship or vessel, the vessel and cargo are for-
feited.

These words, however, do not apply to a vessel licensed for -

one thing and doing another thing under her license ; it would
seem, therefore, that such a vessel is only not entitled to the
privileges of a vessel of the United States.

If they are in a port other than that to which they belong at
the time when their license expires, they may there obtain tem-
porary registers. All licenses must be renewed within three
days after they expire, or within three days after the vessel’s
arrival at a port, if they expire while she is at sea. A registered
vessel may engage in the coasting trade, becoming thereafter
subject to the regulations provided for coasting vessels; and
an enrolled and licensed vessel, if bound on a foreign voyage,
may be registered.

We have quoted but a small part of the requirements of these
statutes. It must, however, be obvious, that all this complica-
tion between the registering and enrolling of vessels, and these
frequent changes, must cause a great deal of trouble, not to say
embarrassment, which should be avoided, if this can be done
without sacrifice or greater inconvenience. When they were
originally enacted, and for some time afterwards, heavy tonnage
duties were levied in certain cases, which were thought to con-
stitute quite an important part of the revenue. These are prac-
tically abolished, or nearly so. The details and exact provisions
to which we have referred were perhaps necessary.to carry all
the original objects of these statutes into effect. But it is, we
believe, a general opinidbn among commercial men, that they are
not necessary now, and that all the advantages and securities of
our navigation laws would be preserved, and in a far simpler
and more convenient way, if but one register were given to all
vessels, whether engaged in the foreign or in the coasting trade,
or in the fisheries. This might be permanent, and all transfers
of title, and all interests and ownership, in part or in whole, and
all such changes of employmegt, as it should be thought neces-
sary to notice, might be indorsed upon the register.
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Our statutes do not positively require any registration or
enrolment of any vessel. The owner of a ship may keep it.
lying at a wharf until it shall decay there, and not violate any
law. But until he registers or enrolls his ship, she is not an
American vessgl. Nor, indeed, can he carry on in her any trade
whatever, because she can have neither the papers nor privileges
of a foreign ship, nor of an American ship. If she engages
either in the foreign or coasting trade, or fisheries, she is liable
to forfeiture. These disadvantages and disabilities, springing
from the want of a register, are quite sufficient to make an exer-
cise of the right of obtaining registry universal. A similar
practice exists, under similar requirements, in nearly all commer-
cial and civilized nations. And probably no vessel of any mag-
nitude now sails the ocean without having documents on board
to prove her nationality and ownership.

It may be well to remark, that an act of congress passed
March 5, 1856, authorizes the secretary of the treasury to
change the name of any vessel, when, in his opinion, good cause
exists therefor.

Some interesting questions under these and later registry acts
have passed under adjudication, beside those already presented.
Stating these chronologically, we begin with a case which oc-
curred the year after the statute of enrolment was passed.! A
schooner, licensed as a coaster, cleared for St. Mary’s in Georgia,
but went to Port-de-Paix, and was there sold to a French-
man by the master, by order of the owner. Upon her return to
South Carolina, she was libelled, and decreed to be forfeited ; the
court recognizing a distinction between the two acts, because that
for registering permits sales of vessels at sea, or in a foreign
port to foreigners, while the act for enrolment and license pro-
bibits a sale to foreigners altogether. But it was also said that
a licensed owner might dispose of his vessel as he would, upon
delivering up his license.

In 1805, upon a sale of a licensed vessel to an alien in Phila-
delphia, it was said,? that if a sea vessel (meaning a registered
vessel) is assigned to a foreigner, she loses the privileges of an

1 United States v. Schodher Hawke, Bee, 34.
2 Philips v. Ledley, 1 Wash. C. C. R. 226.




14

CH. I1.] EFFECT OF REGISTRY OR ENROLMENT. 37

American bottom; but if a coasting vessel, (meaning one en-
rolled and licensed,) be so sold, the sale is not void, but the ves-
sel is liable to forfeiture.

In 1806,! a vessel was forfeited because a false oath was taken
to procure a register. The interesting question arose, when and
by what means the property in a forfeited vessel vested in the
United States. And it was held that the United States might
elect to proceed against the vessel as forfeited, or against the
party taking the false oath for its value. But that unless, and
until, process for forfeiture is begun, the property in the vessel
does not vest in the United States. Therefore, the vessel hav-
ing been sold to the assignees of the pasty taking the false oath,
and they having sold the vessel, and received the proceeds in
trust for his creditors, the United States could not maintain an
action for money had and received against the assignees.

In 1807, a ship, while at sea, was sold in part to an Ameri-
can citizen, but was not registered anew. And, after the arrival
of the ship'in Philadelphia, she was resold by the purchaser to
the original owners, before any report or entry. And it was
held that the ship did not thereby lose her privilege as an Amer-
ican ship, or become subject to foreign duties.

In 18142 of two partners, in a commercial house doing busi-
pess in New York, one, Lenox, resided in New York, the other,
Maitland, was a resident merchant of Great Britain. To
obtain a register, Lenox made oath in New York, that he, * to-
gether with W. Maitland, of New York,” were the only owners.
At that time, Maitland was domiciled in Great Britain. The
court held that the vessel was subject to forfeiture, although the
oath was taken innocently, and in ignorance of the character
imparted to Maitland by his residence in England.

In 18154 it was decided, that, if the master of an American
ship be an American citizen resident abroad, the ship does not
thereby lose her right to pay only domestic duties. But that if
such a person be the owner of a vessel, it cannot be entitled by
registry to the privileges of a vessel of the United States.

1 United States v. Grundy, 3 Cranch, 337.
2 Thited States v. Willings, 4 Cranch, 48; s. . 4 Dall. 374.
3 The Venus, 8 Cranch, 253.

4 United States v. Gillies, Peters, C. C. R. 159.
4
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In 1818;! it was decided, in a somewhat curious case, that the
provisions of the 27th section of the Act of 17923 that a ship
shall be forfeited if any certificate of registry or record shall be
fraudulently or knowingly used for her, to the benefit of which
she is riot then actually entitled, apply as well to vessels, which
have never been registered, as to those, to which registers have
been previously granted.

In 18242 it was held, that, if a registered vessel be transferred
in a foreign port to an alien, for the purpose only of evading the
revenue laws of a foreign country, and with an understanding
that, when this purpose is accomplished, she shall be reconveyed
to the original owner, the vessel is liable to forfeiture under the
16th section of the act. And if she continues to use her original
register after such transfer, she is liable to forfeiture under the
27th section.

In 1826, it was decided, that, as the original register is re-
quired by law to be transmitted to the register of the treasury,
when a vessel is lost; and, as this register is to be then can-
celled, but not destroyed, it is a document which the law re-
quires to be deposited and preserved in the register’s office.
And it was also said, that, in a time of universal peace, the reg-
ister is the only document which must be on board, to satisfy a
warranty of national character.

In 18355 occurred a case of some interest, from its peculiar
facts. The United States sought to enforce a forfeiture against
a brig, of which it was alleged that a Spaniard, resident in Cuba,
was an owner or part-owner, under cover of the name of an
American citizen. Many circumstances indicated this, and had
a strong tendency to prove it. But the court said, that, the pros-
ecution being highly penal, the infractions of the law must be
established beyond reasonable doubt. And that, although most
ingenious frauds are often practised under our revenue laws,
such acts cannot alter the established rules of evidence.

In 1839,% it was found that enrolments in a certain custom-

1 The Neptune, 3 Wheaton, 601.

2 Ch. 1,1 U. S. Stats. at Large, 287, 298.

8 The Margaret, 9 Wheaton, 421.

4 Catlett v. Pacific Ins. Co., 1 Paine, C. C. R. 594.
5 United States v. The Brig Burdett, 9 Peters, 682.
¢ ‘United States v. Bartlett, Daveis, 1.
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house were occasionally made, as matter of convenience, on the
oath of the master only. But, on such a case coming before the
District Court of Maine, it was held that such an enrolment
was wholly void; and could not confer upon the vessel the
rights and privileges of a vessel of the United States.

In 1846,! a case came up under the first section of the Act of
March 1, 1817, (3 U. 8. Stats. at Large, 351,) which provides that
goods shall not be imported from any foreign port, except in ves-
sels of the United States, or in such foreign vessels as belong to
the cilizens of that country of which the goods are the growth, ete.
The question arose, whether goods, the growth or production of
the East Indies, could be brought to this country in English
ships. It was held that they might, because by country was
meant the entire nation, and not merely a section or portion. of
territory belonging to the nation.

It is important to remember, that presentation to the cus-
tom-house for registration is wholly voluntary; and that the
owners of the ship present it for registration, only to secure to
themselves certain benefits or privileges thereby. For this cir-
cumstance assists in determining some of the numerous and
difficult questions, which have arisen in reference to the force
and authority of the register, as a record, as public notice, or as
evidence of ownership or interest, or the want of it. Thus, if
one claims to prove his title by thegfact that his ownership ap-
pears on the register, it may be answered that he caused it to be
there by his own act, and cannot in this way make evidence for
himself.

On the other hand, if be wishes to prove his interest ,when his
name is not there, or if another wishes to charge him as owner
by proof outside of the register, which does not show him to be
an owner, it may be said that registration is no necessary inci-
dent to ownership, and therefore the want of registration or of
any name in the register justifies no conclusion against the own-
ership. And, in general, as the law simply offers to registered
ships certain privileges, which are exactly defined, it is not will-
ing to recognize in the fact of registration, any other efficacy
than that of imparting these privileges, or to permit the absence

1 United States v. The Ship Recorder, 1 Blatchf. C. C. R. 218.
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of registration to have any other effect than merely to prevent
these privileges from attaching to the ship.

On the other hand, registration is founded on the oath of the
party, and is a solemn act of the law, and it is not reasonable to
make it wholly insignificant. And, an eminent judge in Eng-
land, (Lord Eldon,) has intimated that the registry laws of that
country have, as one of their purposes, the identification of
property.!

The questions of this kind, which have arisen, are very many,
and very various. The whole subject of registration of ships is
unlike any thing else required by the law, or known to the law.
The register has been offered by a party litigant in cases of sale
of ship or goods, of contracts of affreightment, of insurance, of
forfeiture, or for breach of law. It would be very difficult to ex-
hibit these questions, or the principles which may determine
them, aside from the cases in which they arise. And we have
preferred to present them together in a note to this passage, in
which all the cases are cited and classified, as well as we have
been able to do it, and those of most interest examined at some

length2

1 Ex parte Yallop, 15 Ves. 60.

2 It appears to be well settled in the English courts, that the register is not to be con-
sidered as a public document, or recorg, but a private instrument, and the mere declara-
tion of the party making it. Flower r. Young, 3 Campb. 240; Pirie v. Anderson, 4
Taunt. 652, 657 (per Heath, J.). The object of the British registry acts being to secure
to the ships of Great Britain certain privileges, and not to create new evidence of own-
ership in vessels. Bayley, J., in Tinkler v. Walpole, 14 East, 226, 233. Sec, however,
the remark of Lord Chancellor Eldon, in Ex parte Yallop, 15 Ves. 60, that the Registry
Acts of 26 Geo. 3, c. 60 ; 34 Geo. 3, c. 68, were drawn upon the policy, that it was for
the public interest to sccure evidence of the title to a ship, from her origin, to the
moment in which yon look back to her history.

Some of the earlier American cases scem to countenance the doctrine, that the regis-
ter is a public record or title. Thus, in the United States v. Johns, 4 Dall. 412, which
was a prosecution under a criminal statute, a certified copy of a manifest of cargo was
-admitted in cvidence, on the ground, apparently, that the book of manifests, kept bythe
collector in conformity to the impost laws, was a record.

8o in Coolidge v. New York Firem. Ins. Co. 14 Johns. 815, the court uy -
“ The record required to be kept by the collector of the registry of ships or vessels is
such a one, that a copy of it, compared with the original by a witness who can testify
to its being a true copy, would be good evidence of the facts it sets forth.”

But the great majority of the American cases evidently take the same ground as the
leading English authorities, and it is expressly stated by Mr. Justice Safold, in Jones
v. Pitcher, 3 Stew. & Port. 135, 155, who seems to doubt the aathority of United
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States ». Johns, supra, that the register is not entitled to more credence in this coun-
try than in Great Britain.

It follows from this ex parte character of the registry, that it is not even primd facie
evidence to charge thosc who are not shown to be parties to it, by their own act or assent,
although their names appear upon its face. Flower v. Young, supra; Tinkler v.
Walpole, 14 East, 226; Baldaey v. Ritchie, 1 Stark. 338; Jones v. Pitcher, supra;
1 Greenl. Ev. § 494; M’Iver ». Humble, 16 East, 169; Fraser ». Hopkins, 2 Taunt.
5; Cooper v. South, 4 Taunt. 802; Piric v. Anderson, 4 Taunt. 652; Rands v.
Thomas, 5 M. & S. 244. See, however, Stokes v. Carne, 2 Campb. 339, where Lord
Ellenborough seemed to think, that, where no notice of an intent to deny the ownership
was previously given, the register might be primd facie evidence to charge several part-
owners, when obtained on the oath of one of them only, although admitting that, had
the facts of the case been different, he should have required stricter proof. In Myers v.
Willis, 17 C. B. 77, 33 Eng. L. & Eq. 204, 209, Jervis, C. J., said : — “ It is admitted
that the law is now different from what it was formerly, when it used to be considered
that the register only was to be looked at, and that it alono was conclusive as to the
ownership of the vessel, and conclusive therefore of the liability of the party appearing
thereon as owner; but it is now settled that the question of liability in these cases is to
be determined in the same way as in all other cases of contract, by ascertaining with
whom the contract was made.”” This case was affirmed in the Exchequer Chamber,
18 C. B. 886, 36 Eng. L. & Eq. 350. Sec also Hackwood v. Lyall, 17 C. B. 124, 33
Eng. L. & Eq. 211 ; Mitcheson ». Oliver, 5 Ell. & Bl. 419, 32 Eng. L. & Eq. 219;
Brodie v. Howard, 17 C. B. 109, 33 Eng. L. & Eq. 146 ; Mackenzie v. Pooley, 11
Exch. 638, 34 Eng. L. & Eq. 486.

Against the person on whose affidavit it is obtained, the registry may be cvidence
of the facts recited, being his own declaration made under the sanction of an oath.
Cooper v. South, supra ; Pirie v. Anderson, supra, per Clambre, J. ; Flower v. Young,
supra; Hacker v. Young, 6 N. H. 95; Ligon v. Orleans Nav. Co. 19 Martin,
La. 682 ; as in favor of his creditors, Bixby v. Franklin Ins. Co. 8 Pick. 86. But
to make it so, he must be connected with it by proper proof of the oath. Smith v.
Fuge, 3 Campb. 456; Jones v. Pitcher, supra. And, where the affidavit had been
destroyed by fire, Lord Ellenborough held that the register book was not sufficient as
secondary evidence of its existence, but that witnesses must be called who had seen the
affidavit, and knew it to have beeri made by the party sought to be charged. Teed v.
Martin, 4 Campb. 90.

So, the register is not by itself evidence in a suit between third partics, of the
national character of the vessel being. res inter alios acta. Reusse v. Meyers, 3
Campb. 475. And it does not affect the question of property in such a case. Bixby
v. Franklin Ins. Co. supra. -

As to someo of the facts sworn to, such as the national character of the ship at the
time of registry, we apprehend that the registry and affidavit are conclusive against the
party making them, he being estopped to deny what he has affirmed under oath. But
as to the fact of ownership, the registry in this country is only primd facie evidence
ageinst him. Riog v. Franklin, 2 Hall, 1; Weston v. Penniman, 1 Mason, 306;
Leonard ». Huntington, 15 Jobus. 298; Bixby v. Franklin Ins. Co. supra; Colsqn
t. Bonzey, 6 Greenl. 474 ; Lord v. Ferguson, 9 N. H. 380.

The reason of this is, in the first place, that the oath required by tho American reg-
istry act has been determined to apply only to the legal ownership, so that registry in
the name of one person is consistent with an equitable titlo in another. Weston v.
Peaniman, supra. “ The oath reqaired by the Registry Act of 1792, to be taken by the
owner,” says Mr. Justice Story, in this case, “ respects only the legal ownership of the
property, and does not require a disclosure of any equitable interests vested in citizens

*
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of the United States, but only a denial that any subject or citizen of any foreign
prince or state is directly or indirectly interested by way of trust, confidence, or other-
wise, in the ship, or in the profits or issues thercof. It is sufficient that the legal inter-
est is truly stated ; and if there be any equitable interest or trust in favor of any other
citizen of the United Statcs, no fraud is committed upon the law. Suppose a mort-
gage made of a registered ship, may not the mortgagee truly declare himself the legal
owner, notwithstanding an equitable right of redemption in the mortgagor?”

See also that a mortgagee may take out a registry in his own name. Ring ». Frank-
lin, 2 Hall, 1.

Such being the case, it follows that the legal owner, as a mortgagee or trustee, is not
estopped by the register to show that the actual beneficial ownership is in a third party,
and consequently it is not conclusive evidence against him. See Plymouth Cordage
Co. v. Sprague, Sup. Jud. Ct. Mass., 2 Law Reporter, 365. There is an early Con-
necticat case, Starr v. Knox, 2 Conn. 215, 223, which maintains a contrary doctrine,
namely, that registry is such a publication of ownership to the world as will make the
party to it liable as owner, unless the qualified nature of his title as mortgagee appears
on the register itself by indorsement or otherwise. Bat, from the authorities above
cited it appears that this would not now be considered law.

Under the British Registry Acts, 8 & 9 Vict. c. 89, § 37, 38, and 45, the question
has arisen whether, if a party, who is the registered owner, makes a contract to sell the
ship, which agroement is not registered, and subsequently transfers the vessel, for &
valuable consideration, to a person having notice of the former agreement, who has it
duly recorded, the party making the first agreement has any remedy against the ship or
its proceeds. In McCalmont ». Rankin, 8 Hare, 1, 2 De G., M’N., & Gor. 403, it was

- held that he had not. So in Combes v. Mansfield, 3 Drewry, 193, the builder of &
vessel mortgaged her to A, and afterwards by a second mortgage to B. He after-
wards had her registered in his own name. The mortgages were never recorded. The
ship was then transferred by an absolute bill of sale to B, and a registry taken out in
his name. This was only meant to be a mortgage. To obtain more money, and to
pay off B, the builder agreed with B that he should transfer the vessel to C. This
was done, and C’s name appeared on the registry as owner. C knew of the mortgage
to A. Held, that A had no claim against C. The court said : “Now it is clear
that, if this were any other species of property, land or leaseholds, or indeed any other
kind of property, any person taking by a deed an assignment of the legal interest, with
notice at the time of a prior equitable charge, would take only subject to that charge.
The question is, whether the ship registry acts preclude the application of that doc-
trine. The cases in this court are numerous, and they clearly establish this: thata
mere contract in writing, however precise and regular, for the purchase and sale of a
ship, does not entitle the purchaser to any relief, cither as against the vendor, or as
against any other person, who coming afterwards, with knowledge of the contract, takes
an assignment of the ship and has it registered.”

In Armstrong v. Armstrong, 21 Beav. 78, shares in a ship, purchased with A’s
money, wero registered in B’s name. After A’s death, B enterced into an agreement
with his representatives admitting their right, and for a valuable consideration agreeing
to scll the shares at the end of twelve months, and to account for the proceeds. B
accordingly sold to C. Held, that though the ship registry act prevented the repre-
sentatives enforcing any right against the ship, still they wero entitled to recover the
purchase-money in the hands of C. In Parr v. Applebee, Kt. Bruce, L. J., 35 Eng.
L. & Eq. 218, the owner of a ship, being indebted to a firm, mortgaged it to A. B.,
one of the partners, to secure the debt. This mortgage was duly recorded. After-
wards, he exccuted a further charge to A. B. for money due from himself, or from him
and his partners, from time to time, to the firm of which A. B. was a member. This
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was not registered. He afterwards executed a farther charge in favor of other persons,
who registered their secarity. The court held that the unregistered charge was in-
operative. See also Lindsay v. Gibbs, 2 Jur. (~. 8.) 1039, Ch. The case of Whit-
field v. Parfitt, 4 De G. & Smale, 240, 6 Eng. L. & Eq. 48, may scem to contravene
the doctrine laid down in Coombs v. Mansfield, supra; but they are entircly consistent.
In Whitfield v. Parfitt, the plaintiff, the registered owner, transferred the ship to the
defendant by an absolute bill of sale. There was indorsed on the bill 8 memorandum
of the same date as the bill itself, that, on the plaintiff’s repaying to the defendant, the
sum of 100l., with interest, the bill of sale should be null and void. The bill of sale
was registered, but the indorsement was not. Subsequently, the defendant transferred
the vessel to a third party, but this was never registered. It was held, that the plaintiff
was entitled to redeem. The registry acts do not apply to the cargo or freight. Arm-
strong v. Armstrong, 21 Beav. 78; Langton v. Horton, 5 Beav. 9. Nor, do they pre-
veut a lien being created on a certificate of original registry deposited by an unregistered
owner to secure advances made for the use of the ship. Clarke v. Batters, 1 Kay &
Johns. 242. The registry of a ship is, however, conclusive as to the ship being in a
fit state to be registered under the 8 & 9 Vict. c. 89, althongh there may be evidence
to show that tbe ship was not so completed at the time of the registry. Coombes v.
Mansfleld, 3 Drewry, 193. Under the former acts a distinction was taken by Lord
Eldon, between trusts created by the act of parties, and those arising by implication
of law. The former were held to be within the acts, the latter not. Hence, under
them the registered owner would have been estopped to show an equitable title in
another, where it did not appear on the registry. Curtis v. Perry, 6 Ves. 739; Ez
parte Yallop, 15 Ves. 60, 68. See also, as to the equitable ownership under these laws,
Ex parte Houghton, 17 Ves. 251 ; Dixon v. Ewart, 3 Meriv. 822; Mair v. Glennie, 4
M. & 8. 240; Robinson v. Macdonnell, 5 M. & S. 228; Hay v. Fairbairn, 2 B. &
Ald. 198; Monkhouse v. Hay, 2 Brod. & B. 114; Lister v. Payn, 11 Simons, 348;
Thompson v. Smith, 1 Madd. Ch. 395.

24. From its very nature, the registry can only be evidence of ownership at the time
it was made, and the continnation of the exclusive title in the parties, whose names
appear on its face, is a mere presumption of fact, liable to be disproved by competent
evidence of a subsequent transfer to others. .

Bnt, by the provisions of the British acts, as we shall see hereafter, such a change
of ownership, unless inserted in the registry, was null and void; hence, the registry
became, as against all the world, conclusive evidence of the state of the title at any
moment subscquent to its execution, and therefore conclusive against the existence of
any legal ownership in other persons, at any such time. Camden v. Anderson, 5
T. R. 709; Westerdell v. Dale, 7 T. R. 306 ; Marsh v. Robinson, 4 Esp. 98; Curtis v.
Perry, supra; Ex parte Yallop, supra; Ex parte Houghton, supra; Mestaer v. Gil-
lespie, 11 Ves. 621, 635.

Bat the registry acts do not preclude the persons, who are named in the certificate of
registry, from showing how, and in what proportion, they are respectively entitled. Ez
parte Joncs, 4 M. & S. 450. And the statutes, having been passed for the reasons of
domestic policy, have no application to foreigners, whose rights are to be determined
by the law of nations. Therefore, the foreign part-owner of a privateer is liable for
damages decreed against the owners generally, although his name is not on the regis-
try. The Nostra Signora de los Dolores, 1 Dods. 290.

In this country, a transfer, against the provisions of the registry act, may be
valid and binding, and therefore the registry can never be conclusive evidence against
parties to it, that the legal title is in them at any moment, except that, wheu it is made.
8ee cases before cited, and especially Colson v. Bonzey, supra. See also the caso of
Vinal v. Burrill, 16 Pick. 401, which was assumpsit with a count on an insimul com-
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putassent, by one claiming to be the ship’s husband, for disbursements relating to the
ship on a certain voyage, against several defendants as joint owners. In this case,
the court held, that, although the registry was in the name of one of the defendants only,
the plaintiff might introduce parol evidence to show that the others were jointly inter-
ested with him in a particular voyage, and liable as owners pro Aac vice.

The precise ground of this ruling does not appear in the decision ; it woald scem,
on the whole, as if the judges were of opinion that the ownership, under the registry act,
means only the general property or title, and does not exclude a transient and special
property in another, such as an ownership pro kac vice.

On the other hand, it may be that the agreement, between the registered owner'and
the others, was subsequent to the registry, and that the court meant merely to affirm
the principle that registry is not conclusive evidence of ownership, and it is cited as an
authority to this point, by Perkins in his notes to Abbott.

As the registry in this country is not conclusive evidence of property against those
who are parties to it, and not even primd facie evidence between third parties, it follows,
as a matter of course, that it is not, by the force of the statute, made exclusive evidence
of ownership in such cases. Lord v. Ferguson, 9 N. H. 380 ; Hozey v. Buchanan,
16 Pet. 215. :

And it has been held, that possession and assertion of ownership, and notoriety are
stronger evidence of property in & ship than registry withou: possession. Bas v.
Steele, 3 Wash. C. C. 381, 390. See also The S. G. Owens, 1 Wallace, Jun. 366.

In Great Britain, the distinction has been taken that although property in a ship may
be proved, as in the case of any other chattel, at least primd facie, by proof of posses-
sion and claim of title, proof of registry is necessary to make such evidence admis-
sible. Piric v. Anderson, supra. In an earlier case, however, where the plaintiff
proved possession under claim of title, Lord Ellenborough held this to be primé facie
sufficient, and that he need not produce any evidence of registry, although it came out
in cross-examination, that his title was derived from a bill of sale. A prior registry in
the name of a third party, one Vincent Williams, and a subsequent register to the
samo person, upon a sale by decree of a vice court of admiralty, were offered in evi-
dence to disprove the ownership by the defendants; but his lordship considered that
they were both perfectly consistent with a title in a third person in the interval, agree-
ably to the averment in the declaration, and did not render any further proof by him
requisite. Robertson v. French, 4 East, 130. With respect to the last part of this
ruling, Lord Ellenborough may have considered that the defendants having shown by
their own cvidence that Willjams must have parted with his title, at some time or other
in the interim, it came: to the same thing, as to the period in question, as if they had
offered no evidence whatever, leaving the presumption arising from the plaintiff’s pos-
session in full force. It seems to us likewise, that the registries in this case were by
themselves res inter alios acte, and conscquently, if objected to, could not have been
admitted at all in evidence of facts stated therein, as was subsequently held by the
same learncd judge in Reusse v. Myers, 3 Campb. 475, before cited. But we cannot
help thinking, that, since the claim of title appeared to be founded on a bill of sale, the
Iatter should have been produced by the plaintiff as the better evidence, as was ob-
jected by the counsel for the defendants; and that any such proof, without some evi-
dence of compliance with the registry laws, was contrary to the policy of those acts,
the true rule being that stated in the later case, above cited. See also Thomas v. Foyle,
5 Esp. 88, whero the same learncd judge permitted the plaintiff to prove his owner-
ship by parol, although it was objected that the bill of sale should have been produced
in evidence, no attempt being made to set up any title elsewhere.

Lastly, is the register prima facie evidence of ownexship in favor of parties to it? In
England, a practice of admitting it as such seems, from the language of Lord Ellen-
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borough, at one time to have prevailed, and at Nisi Prius, Bayley, J., remarked, in the
case of Tinkler v. Walpole, supra, * This is very different from the case of a person
publicly asserting that he is owner, by tho act of registering a vessel in his own name;
that may be primé facie evidence for him that he is owner; because he thereby pub-
licly challenges all persons that he is 80.”” But Lord Ellenborough, in Flower v. Young,
denied that such could be the case ; the registry amounting to nothing more than the
declaration of the party, he remarked, was clearly not admissible in his favor. And
the court were of the same opinion in Pirie v. Anderson, supra, Gibbs, J., saying: —
It was strongly urged for the defendant, that, because the title cannot be complete
without the register, therefore the register shall bg primd facie evidence of the title ; that
does not at all follow. If the legislature makes an act necessary to complete a title, it
does not thereby make that act alone to be proof of the title; if such were the law, a
man might make for himself a title to any thing in the world. With respect to the
dictum of Bayley,J.,” (cited supra,) “1 am satisficd that he said that, because he would
not take on himself to decide a point which bad never been decided, which was not the
point raised at nisi prius, and which it was not necessary to decide in that case.” The
argument, here stated to have been used in favor of the admission of the evidence, has
no force in this country, where registry is not made necessary to complete a title;
nevertheless, we should consider the question as more open to doubt than these cases
left it in England.

In the case of The Mary, 1 Mason, 365, a similar objection was made. But Story, J.,
held, without reference to ita validity, that the defendants were, under the circumstances,
estopped from making it by their own acts on record. And it was held by the court
in Sharp ». Unit. Ins. Co. 14 Johns. 201, that the registry was not primd facie evidence
in favor of the plaintiffs, whose names did not appear on it, as proof that they were not
owners of the ship. But it is to be remarked, that this ruling does not seem to have
been requisite to the decision of the case. The question being, whether the plaintiffs
should be allowed to make use of the register to rebut the presumption of ownership
arising from their havihg procured a policy of insurance on a ship in their own name
for the purpose of recovering back the premium. This case cannot, therefore, be con-
sidered as of authority otherwise than as a dictum. See also Ligon v. Orleans Nav.
Co. 19 Mart. La. 682.

On the other hand, in Weaver ». The S. G. Owens, 1 Wallace, Jun. 365, the court
take no such distinction between the effects of the register as evidence for and against
those in whose name it stands, but hold generally, that in a question of ownership inter
partes it is primd facie evidence of title in tho person in whose name the ship is regis-
tered, liable to be rebutted by proof of actual ownership in another, whether temporary
or absolute, as lessee or vendee.

See, however, Lincoln v. Wright, 23 Penn. State Rep. 76. The action was bronght
against the plaintiffs in error for supplies furnished by the defendants for a vessel,
The case turned on the point, whether the plaintiffs were owners at the timo the sup-
plies were farnished. There was evidence of a sale prior to the time, but it was shown
that subsequently the plaintiffs made oath at the custom-houso that they were the sole
owners, and it was held that this evidence was admissible. The court said : — “ A vessel
may be sold, and, because the vendor retains the legal title as security for the purchase-
money, he has her registered in his own name; a mortgagee may do the same thing,
while the mortgagor keeps the possession ; or an unconditional sale may be made, and
the register be left unchanged. For these reasons, a certificate of the register is no
evidence in favor of the person named therein as owner, nor in actions between other
parties. It will not establish an insurable intcrest in the registered owner as against an
underwriter, nor will it disprove such interest in the assured when the policy has been
taken for the benefit of other persons. Neither would it be any defence whatever, in
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an action for supplics against one for whose profit the ship is navigated, to show that
she is registered in another name. But all this does not prevent us from saying that a
man’s declaration on oath is some evidence against him of the fact therein asserted.
It is not conclusive, certainly. The defendants were permitted to show, if they could,
that they had no actual interest in the ship; but the jury did not think they succeeded,
and if they were wronged in this we cannot help it.” See also Dudley v. The Steam-
boat Superior, U. 8. Dist. Ct. Ohio, 3 Am. Law Reg. 622. In a criminal case, where
it is necessary to prove that the person indicted was on board a ship owned wholly or
in part by an American, it has been held that the register is not even primd facie evi-
dence of such ownership. United Statcs v. Brune, 2 Wallace, C. C. 264,
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CHAPTER III. -

OF THE TR‘ISFER OF A SHIP BY SALE.

SECTION I.
OF THE SALE OF A SHIP WITHOUT WRITING.

It has been already remarked, that a ship is a chattel, and can
only be regarded as such by a system of law which divides all
property into real, (or land, or of the land,) and personal, which
includes whatever is not real. It would seem, therefore, that the
sale of a ship should be, so far as that law is concerned, gov-
emed by the same rules which are applied to the sales of other
personal property. But these rules neither prescribe nor prefer
any method or form, nor do they require any special or peculiar
evidence of the few things which are essential to a sale of a
chattel.

A gmensfer of real estate has been always a more solemn
transaCtion. It was regulated by somewhat complicated and
technical principles, which were adhered to with great exactness.
In this country they are, for the most part, certainly, superseded
by our statutes of conveyance and record. These require, in
general, that every transfer of real estate shall be by deed,
which must be entered upon a record that is open to the public.
And by adjudication it has been fully determined, but not with-
ont some strong reasons to the contrary, that, as the prescribed
record is intended only to give notice to a party preparing to buy
the land, or take it as security, actual notice or knowledge of an
unrecorded deed shall supply the want of record, and have the
same effect, so far'as concerns the party having such notice or
knowledge.!

1 See 1 Story, Eq. Jur. § 397; Greenl. Cruise, Vol. 4, p. 452.
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The English Statute of Registry of 26 Geo. 3, passed in 1786,
was in force when our own statute of 1792! was enacted.
By its 16th and 17th sections it was provided, with much mi-
nuteness, that “every alteration in the property of any ship or
vessel ” should be indorsed on the certificate of registry before
witnesses, and should itself be registered; and that at every
transfer the certificate of registry should be ¢ truly and accu-
rately recited in words at length in thebill or other instrument
of sale thereof, and that otherwise such bill of sale shall be
utterly null and void, to all intents and purposes.” In speaking
of this in- Weston v. Penniman, 1 Mason, 317, Story, J., said:
“To entitle ships to be registered, and to be deemed ships of
the United States, with the privileges and exemptions of such
ships, it is necessary that the transfer should be made according
to the form prescribed in the registry acts; that is to say, that
it should be made by some instrument in writing, which shall
recite at length the certificate of registry; but the acts do not
declare any other transfer void and illegal, but simply deny to
ships transferred in any other manner the privileges of ships of
the United States, and deem them alien or foreign ships. In this
respect our acts differ from the English registry acts.”

It was remarked in a former section, that our statutes of reg-
istry copied the English statute substantially, and almost liter-
ally, with one important exception. That exception is the omis-
sion of the clauses just quoted. This is the difference vhich
Judge Story refers. It may be stated briefly thus. The English
statute makes a transfer of a ship wholly void, if not in writing
and recorded ; our statute only denies to a vessel transferred
without writing or registry the privileges of an American ship.
It is very important to determine, if we can, the cause of this
difference.

It is impossible, or at least unreasonable, to attribute this dif-
ference to accident or inadvertence. The care with which our
statute is drawn, the obvious purpose and utility of every other
departure from the English statute, and the better adaptation of
our statute to our own wants and circumstances, by reason of
those departures, forbid the supposition, if it were otherwise ad-

1 Ch. 1, U. S. Stats. at Large, 287.
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missible, that the framers of our statute did their work with so
little thought or care or knowledge as to account for this im-
portant difference in this way. These clauses must have been
known to the framers of our statute.

It is equally impossible to suppose that these provisions were
omitted because they were unimportant and wuseless, or because
we did not need them as much as they did in England. It must
be remembered that England had then no system whatever of
recording transfers, even of land; we had already gone before
her in thia respect, and the utility of the chapge was universally
admitted, throughout our country. And yet, even in England,
the registry of the transfer of ships was deemed necessary, and
no reason existed for it there, which did pot exist in equal force
here. All this, our legislators of 1702 knew ; and, in addition to
this, there were those among them wha must have been aware
of the ancient and universal rule of the law merchant, which
asserts the prapriety, at least, of transferring a ship by a written
document. In view of all these faets, it is impossible ta sup-
pose that these important provisions of the E;fglish gtatute were
omitted in our own, except intentionally, deliberately, apd for
what was at that time deemed sufficient reason.

It then becomes desirable ta ascertain this reason, if we can.
We think it was a doubt whether Congress had any constitu-
tional power to enact these provisions. There is in the Consti-
tation of the United Btates no provision or expression which
eould give Cangress this pawer, unlesa it be the clause in the
eighth section of the first article, which mentions, among the
powers given ta Congress, that which permits them “{o regulate
commerce with foreign nations, and among the several States.”
And the question is, whether a just conatruetion of this language
could autharize Congresa to reguldte the sale or transfer by mort-
gage of our own ships-in our gwn ports. It is true that a ship is
an instrument of sommerce ; and has no ether purpose or value.
But it cannot be said, that the power to regulate commerce,
meaus a power to regulate the ownership, transfer, and evidence
of title of every thing whieh is used in eommegoe.

lt is true that this section clpses the epumeration of powers
with the general provision “to make all laws which shall be

YOL. L . o
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necessary and proper for carrying into execution the foregoing
powers.” But this provision could not bave been intended either
to enlarge or to define the powers enumerated in the preceding
part of the section, but only to give to those powers the fallest
efficiency. Perhaps a distinction might be taken, whieh would
bring the ship, after she was enrolled, and as it were, thus deliv-
ered up into the control of the United States, within their right
to regulate the evidence of title and of transfer; and possibly this
might be extended to the ship as soon as launched and com-
pleted; leaving her, previously, to the exclusive control of the
State in which she belongs.

We are quite clear, that the framers of our statute of registry
omitted these peculiar provisions of the English statute, because
they deemed it unconstitutional to include them. And this in-
ference is much strengthened by the fact that they did expressly
and carefully provide for transfer by writing, certified and regis-
tered, so far as they were certain that these provisions related to
commerce; that is, so far as related to the privileges, exemptions,

_or obligations of the ship while engaged in commerce; making
such transfer and registry indispensable to her continuing to
possess the rights of an American ship. But here they stopped.
And we think that they stopped here, because they supposed
that they had now exhausted all their authority on this subject
derivable from the power to regulate commerce, and were, there-
fore, obliged to leave all that lies beyond this, as all regulation
of title, transfer, and evidence of property in the ship when sold
or mortgaged as mere merchandise or security, to the State gov-
ernment, which takes the ship up in all those relations in which
it is property only. .

Still it may be said, that this was the rigorous and cautious
construction which would result from the principle that the Con-
stitution was an adverse instrument, and therefore to be con-
strued strictly,—but not the reasonable construction which would
be justified by the supposition, that the Constitution was an
instrument favorable to all parties, and should be, if not enlarged,
certainly not restrained by construction ; and such seems to have
been hitherto the construction of this very clause, in all other
cases.

But this question, which we admit to be a difficult one, has a
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very great importance in its reference to the Act of 1850, ch.
271  For this statute has changed, or, at least, has attempted to
change, the law on this subject, very materially. It enacts, in
substance, precisely those provisions which the Congress of
1792 refused to enact. As the statute is copied in the Appen-
dix, we state here only that it declares that “no bill of sale,
mortgage, hypothecation, or conveyance of any vessel, or part
of any vessel, of the United States, shall be valid against any
person other than the grantor or mortgagor, his heirs and devi-
sees, and persons having actual notice thereof; unless such
bill of sale, mortgage, hypothecation, or conveyance be recorded
in the office of the collector of the customs where such vessel is
registered or enrolled.” It might possibly be argued that this,
statate meets only the case of a transfer of a ship by “bill of
sale” or other “conveyance;” and therefore an' oral transfer,
with delivery of possession, would be as valid as it was before.
We should say, however, tHat the word “ conveyance ” must be
coanstrued as equivalent to “ transfer,” and that such oral trans-
fer would be void, excepting under the proviso of this statute.
Under this proviso, a transfer of any kind, which before the
statute was adequate to pass the property in the ship, is now
perfectly valid in reference to persons baving notice of it. And
if the statute be, for the reasons we have presented, or for any
reasons, unconstitutional, the law on this subject stands as it did
before. It becomes, therefore, important to consider whether
any transfer of a ship, in good faith and for valuable considera-
tion, without writing or record, would be effectual to pass the
property of the ship, either under the exception of this statute,
or on the supposition that it is unconstitutional, and therefore
void.

In the first place, we consider it certain that a transfer by
written document is the ancient, customary, and proper way ;2
but more than this may be necessary to make it the only legal
way. On this question we must begin by remembering that a
ship is personal property, a chattel, capable of delivery from sel-
ler to buyer. Now the rule of the common law, which prevails

1 9 . 8. Stats. at Large, 440.
2 The Sisters, 5 Rob. Adm. 155; Weston v. Penniman, 1 Mason, 306.
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in respect to every s;;ecies of personal property, is quite certain ;
it is, that an oral sale for a valuable consideration, with delivery
of possession, passes the property in the thing sold, absolutely,
and is itself a completed transaction, which no writing, however
convenient, or even requisite, on other grounds, can make more
perfect. If we begin with this rule, the obvious question sug-
gested is; whether this rule applies to shipping also; and the
equally obvious answer is, that it must so apply, unless there be
some rule or provision of law which makes the exception.

The earlier statutes of registration do expressly make this
excepfion ; but only for a specific and exactly defined purpose;
and by a familiar rule of law this expression should exclude the
-implication of any further effect. This question, however, has
passed under adjudication ; and we have an opinion, cited before,
which we regarded as authoritative, that “ the registry acts have
not, in any degreé, changed the coggmon law as to the manner
of transferring this species of property.””! But there may be
such a rule, derived from the known and established “ Lex Mer-
catoria;” and this we may gather from a sufficiently ancient,
recognized, and universal custom of merchants. We do not,
however, find any evidence of such a custom gn this point as
would have the force of law. .

Undoubtedly, as has been already intimated, the usage of
merchants in all nations, the repeated statements of writers of
authority, and indeed the nature of the property, lead to the
inference that a transfer of a ship by a written instrument of
some kind is usual and proper. But further than this we can-
not go, because we see no sufficient ground for saying that
what may even be called the rule of practice in this behalf has
anywhere, by mere usage, the force of law. We doubt whether
such intimations as occur in Jacobsen’s Sea Laws,? — that the
writing is indispensable,— are to be taken as literally and ex-
actly true.

Sometimes this is said to be the rule of the English admi-
ralty. In much the strongest case, however,® Lord Stowell goes

1 Weston v. Penniman, 1 Mason, 306, 317, per Mr. Justice Story.
% Book 1, ch. 2, p. 21. .
3 The Sisters, 5 Rob. Adm. 155.
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no farther than to say, that “a bill of sale is the proper title, to
" which the maritime courts of all countries would look. It is the
universal instrument of transfer of ships, in the usage of all mari-
time countries; . ... it is what the maritime law expects, what the
court of admiralty would, in its ordinary practice, always re-
quire.” But the case did not turn on this question; and these
remarks are, to a certain extent, obiter; and if the whole case be
examined it will be seen, we think, that Lord Stowell regarded
the general question as an open one. Immediately after the
words just quoted, he refers to the English statute of registra-
tion, which, as we have seen, requires such instrument in writ-
ing in the most positive terms, declaring, indeed, that no transfer
without it shall be valid or effectual for any purpose whatsoever,
in law or in equity. It cannot, therefore, be suprising to find all
the English courts, whether of law er of equity, asserting that
any transfer of a ship is incomplete and meﬂ'ectual, unless there
be a bill of sale.!

They have a reason for this in the stringent provision of their
own statute. 'We have no new reason for it here. And whether
the views we have above expressed as to the reason of the differ-
ence be accepted or not, it would seem that no court in this
country would be justified in supposing this difference between
the American and the British statutes to be merely accidental, or
in holding that the American statute was intended to express the
same thing as the British, when its language is so entirely
different.

It is, moreover, to be noticed that the English courts of equity
seem disposed to confine the operation of this clause within
strict limits. So far as the decisions of this country, out of
admiralty, go, we have®in the first place very positive declara-
tions of common law courts, that the property in a ship may
pass like that of any other chattel, without any instrument in
writing. This would seem to settle for us the law on this sub-
ject, aside from the statutes, or from an admiralty construction
or application of them. But we have in the next place, in 1817,
a positive declaration by a court exercising full admiralty

1 8ee Er parte Halkett, 19 Ves. 474, 475; Atkinson v. Maling, 2 T. R. 462, 466 ;
Satton v. Buck, 2 Taunt. 302.
5 »
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powers, that the United States “ registry acts have not in any
degree changed the common law as to the manner of transferring
this species of property.” !

Here would seem to be a plain assertion that the common law
rule above stated is in admiralty the rule as to shipping. But .
the very next sentence is, “ To be sure, a bill of sale is necessary
to pass the title of a ship; but this does not depend upon any
enactment peculiar to our municipal law, but grows out of the
general maritime law, which requires such a document as the
proper muniment of the title of the ship.” It might seem that
these passages are to be reconciled only by supposing that the
court, by the “common law,” mean to include the lex merca-
toria or “ the general maritime law ” as a part of it, and that this
requirement of a written instrument thus becomes a part of the
common law. But, an examination of the whole case, or even
of the whole paragraph in which these-passages occur, would
show, we think, that this was not the meaning of the court.
And if it was, it was certainly an obiter opinion, not called for
by the facts, nor by the questions raised, nor by the decision, for
this distinctly sustains a merely equitable title, resting upon no
bill of sale whatever. In Philips v. Ledley,? the court said:
“ The dilterence between the law of England on this point, and
the law of the United States, is striking.”

- Thus far, then, we have no case in any American court, in
which the rights of any party are made to depend upon this
rule, or are distinctly affected by the assertion of it: But it
may seem the case of Ohl v. Eagle Insurance Co8 goes this
length. It involves directly the question of title to a ship.
The plaintiff endeavored to maintain a title to one half of a
ship by a merely oral transfer; and hé® was not permitted to
do so. Story, Justice, saying, “ I think that a title to a ship
cannot - pass by parol, when she is sold to a purchaser;” and
he quotes with approbation the remarks of Lord Stowell which
we have cited above. But when we look at the facts in the
case, the force of the language is very much abated. We
find that the plaintiff had received a bill of sale of the ship to

1 Weston v. Penniman, 1 Mason, 306, 317.
2 1 Wash. C. C. 226, 229.
8 4 Mason, 172, 390.
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himself and another; and he undertook to show that the bill of
sale was in fact intended to pass the property in the whole ship
to him alone. But says Story: “ The legal title passed to both ;
and to introduce the parol proof would be to contradict the
direct allegations of the deed.” This was, of course, made im-
possible by the most familiar rules of the law of evidence; that
is, of the common law, without any reference to the law mer-
chant. The admission of this proof would have materially va-
ried the meaning and effect of a written instrument of title, and

that a sealed instrument, by parol evidence. Only to say that’

this could not be permitted, would have been abundantly suffi-
cient to decide the whole case. So far, therefore, as this case is
to be regarded as authority, we must consider the preceding re-
mark of the court as either altogether obiter, or as apphcable only
to facts like those that the court were then considering.

On the whole, therefore, and as a conclusion from all these
premises, we should say that there was no case in America in
which a purchaser in good faith of a ship, or a part of a ship,
was dispossessed of his property by the operation of that rule; or,
in other words, because the purchase, or transfer to him, had not
been made by means of, or accompanied by, any written instru-
ment. We are confident that no court of common law would
ever apply this rule to such a case, and with such an effect, un-
less so far as they might be constrained by the Statute of 1850.
That is, no court of common law would consider a written
Snstrument absolutely indispensable, and an oral transfer without
one ‘necessarily void and of no effect whatever. And still less
would a court of equity. And as a court of admiralty always
possesses and exercises full equity powers, we are of opinion,
that in any snch case; where the equity or moral justice of the
case required it, even a court of admiralty, if it considered a
written instrument indispensable, would either require of the
seller that he should make such instrument as the law required,
or, acting upon a familiar equity principle, would consider that
to be done which ought to be done, and assuming that such
written instrument had been made, would protect the rights of
the purchaser accordingly.! :

1 That Lord Stowell did not jntend to assert as a positive rule, that a bill of sale is in
all cases indispensable to the transfer of property in a ship, and that he considered it a
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SECTION 1II.

OF THE TRANSFER OF A SHIP BY BILL OF SALE.

In England, the first bill of sale, by which the property in the °
vessel passes from the builder to the first purchaser or owner, is

question open to argument, appears to be the import of his concluding words in the case
of The Sisters, 5 Rob. Adm. 155, 160. “ Whilst Charnock was left in possession of the
bill of sale, such a delivery as is here said to have taken place could not be a delivery
of the title to the property. It was merely putting the property into the hands of
another, for the pufpose of executing a particular contract, but which contract was in
fact never executed. Nothing less than an express declaration, made by Charnock
to Tubbs, ‘I deliver this to you for the use of Marsden,’ could fairly raise the argu-
ment, how far delivery, coupled with the correspondence, could be held equivalent o &
bill of sale.” But see The Helena, 4 Rob. Adm. 8.

That, independently of the registry acts, no bill of sale was necessary to transfer the
property in a British vessel, would seem to follow from those cases which have deter-
mined that, where these acts do not apply, the ownership may be, at Jeast primd facte,
established by evidenco of possession under claim of title, or other matter in pais, as
in the case of any other chattel. Robertson v. French, 4 East, 130; Thomas v. Foyle,
5 Esp. 88; Pirie v. Anderson, 4 Taunt. 652; The Nostra' Signora, 1 Dods. 290. See,
also, Bas v. Steele, 3 Wagh. C. C. 381 ; United States v. Amedy, 11 Wheat. 392,
409 ; Hozey v. Buchanan, 16 Pet. 215. ’

Under the American registry acts it is woll settled, that a parol sale of a ship with
delivery is good to pass the title from the vendor to the vendee, although the privi-
leges of an American bottom are thereby forfeited. Wendover ». Hogeboom, Anthon’s
N. P. 121, 7 Johns. 308; Taggard v. Loring, 16 Mass. 336, 340; Lamb v. Durant,
12 Mass. 54 ; Bixby v. Fraoklin Ins. Co. 8 Pick. 86; Weaver v. The S. G. Owens, 1
‘Wallace, Jun. 359 ; Fontaine v. Beers, 19 Ala. 722 ; Leonard v. Huntington, 15 Johns.
298 ; Badger v. Bank of Cumberland, 26 Maine, 428; Vinal v. Burrill, 16 Pick.
401 ; Barnes v. Taylor, 31 Maine, 329 ; Mitchell v. Taylor, 32 Maine, 434.

Nor is the national character, ipso facto, gone by such a transfer, but the registry act
makes the production of a bill of sale requisite to entitle the ship to be registered
anew, and the want of such new registry forfeits the national character. If, therefore,
a bill of sale is executed at any time before application made for a new registry, it is
sufficient. United States v. Willings, 4 Cranch, 48; Hatch v. Smith, 5 Mass. 42, 58.

The effect of the forfeiture ia not that the ship acquires the character of an aliem
ship for all purposes, but that she loses the privileges of an American vessel. Fontaine v.
Beers, supra. :

The differcnce in the result of a non-compliance with the terms of the registry acts jn
the two countries has been well established in the case of other provisions common to
the acts, and classed with them and enforced by the same penalties as the require-
ment of an instrument in writing, thus affording a strong presumption, independent of
direct anthority, that this diversity extends to the clause requiring such jnstrument.

Thus the same section- requires that the bill of sale shall “ recite the certificate of
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called the grand bill of sale, and is distingnished by this name
from the bills of sale by which subsequent transfers are made.!
But we have no such distinction in this country2 ‘Whether any
bill of sale is essential to a transfer, we have already considered.
If any be necessary,—and that a transfer of a ship by a writ-
ten instrument is customary and proper we have already said,
‘and no one has ever doubted, — there is no form for one pre-
scribed by law, or by any usage so established as to have the
force of law.?

If a ship be mortgaged, we know no reason why it does-not
come under the common law, or statute law where that exists,
in relation to mortgages of personal property, unless the Statute
of 1850, ch. 27, interferes with and controls the State statutes.
For most of our States have now statutes requiring, to make
a mortgage of personal property valid, either a transfer of
possession, or a record of the mortgages; and they prescribe a
place for the record. But the statute of 1850 requires, that
every transfer, including, of course, mortgages, should be
registered in the custom-house. The questions then octur, is

registry.” And the omission of this recital has been adjudged in Great Britain to
invalidate the sale, so that the vendee who had taken possession of the vessel under the
bill of sale could not retain her against the assignees of the vendor, who subsequently
to the sale had become a bankrupt. “Rolleston v. Hibbert, 8 T. R. 406. And relief
was denied in equity. Hibbert v. Rolleston, 3 Brown’s Ch. 571. See, also, Campbell
v. Thompson, 2 Hare, 140. The case is the same with an executory agreement to sell.
Biddell v. Lecder, 1 B. & C. 327; Brewster v. Clarke, 2 Meriv. 75; Hughes v.
Morris, 2 De G., McN., & G. 349, 12 Eng. L. & Eq. 291. So where the certificate was
misrecited. Westerdell v. Dale, 7 T. R. 306. These provisions of the registry acts do
not, however, extend to transfers by operation of law. Curtis v. Perry, 6 Ves. 739 a;
Ezx parte Yallop, 15 Ves. 60, 68 ; Bloxam ». Hubbard, 5 East, 407.

In America, such an omission merely forfeits the national character of the vessel.
Mitchell v. Taylor, 32 Maine, 434 ; D'Wolf ». Harris, 4 Mason, 515,/533. So with the
insufficient recital of the certificate. Philips v. Ledley, 1 Wash. C. C. 226, 229. So
with the omission to enroll the bill of sale in the custom-house. Hozey v. Buchanan,
16 Pet. 215. See also, as to the distinction between the British and American registry
acts, with respect to the consequences of a neglect to comply with their provisions
generally. Colson v. Bonzey, 6 Greenl. 474, 475.

1 Abbott on Shipping, 3. In England the grand bill of sale is necessary to the
traosfer of a ship at sea, Atkinson v. Maling, 2 T. R. 462; Gordon v. The East
India Co. 7 T. R. 228, 234.

% Portland Bank v. Stacey, 4 Mass. 661 ; Wheeler v. Sumner, 4 Mason, 183 ; Mor-
gan’s Ex’rs v. Biddle, 1 Yeates, 3; 3 Kent, Com. 133.

¥ See the remarks of Parke, B., on the stat. 3 and 4 Will. 4, c. 55, § 81, in Hunter
v. Parker, 7 M. & W. 322, 343.
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the registry of the transfer in the custom-house sufficient, so that
registry under the State statutes is unnecessary; or, secondly, is
registry in the custom-house indispensable, or is it enough that
the transfer is recorded under the State statutes. Waiving the
question of the constitutionality of the Statute of 1850, which
we have already considered, we are of opinion that the United
Btates statute controls the State statute, so far, that record
under this latter would bave no effect as legal notice of the
transfer. At least, if it be constitutional, we do not see how
its requirements can be superseded or supplied by those of a
State law.!

If the ship be abroad, by the statute of Massachusetts the
record is not necessary, if the mortgagee takes possession as
soon as possible after her return to that State;? and this would
seem to be almost an inference of law, even without express
provision. For if the ship be where possession cannot be taken,
and possession is taken as soon as that is possible, it would
hardly seem to come within the meaning or within the reason of
a mortgage without possession® Hence we should say that this

1 It is well settled that a law of Congress, which is in accordance with the constitu-
tion, is the supreme law of the land, and that a State law which comes in conflict with
i must cease to operate, 80 far as it is repugnant to the law of the United States.
License Cases, 5 How. 504, 574 ; Fox v. The State of Ohio, 5 How. 410; Uni-
ted States v. Marigold, 9 How. 560 ; Moore v. The State of Iilinois, 14 How. 13;
Groves ». Slaughter, 15 Pet. 449; Passenger Cases, 7 How. 283; Nathan v. Tllo
State of Louisiana, 8 How. 73; United States v. Peters, 5 Cranch, 115; Mager v.
Grima, 8 How. 490 ; Weston ». City Council of Charleston, 2 Pet. 449; McCulloch ».
Maryland, 4 Wheat. 316; Osborn v. Bank of United States, 9 Wheat. 738 ; Prigg v.
The Commonwealth of Penn. 16 Pet. 539; Ogden v. Saunders, 12 Wheat. 213;
Brown v. The State of Maryland, 12 Wheat. 419 ; Notris v. City of Boston, 4 Met.
282, 288 ; People v. Brooks, 4 Den. 469. See also, Port Wardens of N. Y. v. Cart-
wright, 4 Sandf. 286, opinion of Paire, J. It is provided by statute in New Yark,
that a steamboat navigating the waters of that State at night shall carry two lights. It
is also provided by an act of Congress that steamers shall carry one or more lights. In
Fitch v. Livingston, 4 Sandf. 492, a steam propeller, licensed as a coaster, going up
the Hudson on a voyage from Philadelphia to Albany, came into collision with another
steamer, and was found by the jury to be in fault because she carried only oue light.
It was argued, that, having complied with the provisions of the United States statute,
she had done all that was necessary, but the court held that she was bound to comply
with the statute of the State through whose waters she was passing. See, however,
The Steamboat New York v. Rea, 18 How. 228.

2 Rev. Stats. ch. 74, § 6.

8 This question of possession will be more fully considered in a subsequent section.

.
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principle would apply to a mortgage of goods at sea; for, in

general, all the principles which apply to the sale of the ship at
sea, apply to the sale of her cargo.!

SECTION IIIL
OF THE SALE OF A SHIP BY THE MASTER.

A sale of a ship is ﬁ-equently made by the master; and if this
is justified by necessity, it is valid? The necessity must, how-

1 Gardner v. Howland, 2 Pick. 599, 602; Pratt v. Parkman, 24 Pick. 42; Gallop v.
Newman, 7 Pick. 282; D’Wolf v. Harris, 4 Mason, 515; Conard v. Atlaatic Ins. Co.,
1 Pet. 389, 449. Quite recently some farther points have been decided in respect to
this act of 1850. Thus, it has been held, that mortgages must be recorded at the
custom-house where the vessel was last registered. Potter v, Irish, Sup. Jud. Ct.,
Mass., March T. 1858, 21 Law Reporter, 108. It has also been held in Admiralty
that the act does not apply to charter-parties. Hill v. The Golden Gate, 1 Newb.
Adm. 308. And by Judge Hoffman, in the Superior Court of New York City, that
the act does not abolish State statutes, and, therefore, that a mortgage which is re-
corded according to the act of Congress, and also according to the State statate, takes
precedence of a prior mortgage which is registered only according to the act of Con-
gress. ‘Thompeon v. Van Vechten, Nov. 1857. But we doubt whether this be law.

In Marsh ». The Brig Minnie, U. 8. D. C., Sounth Carolina, 6 Am. Law Register,
828, it was held, that the lien on a vessel for supplies, was not a * hypothecation?’
within the meaning of that phrase in the act of 1850, and need not, therefore, be recorded.

2 It is expressly declared by several foreign ordinances, that the master shall not sell
the ship without especial authority for that purpose from the owners. He was, how-
ever, authorized to borrow money upon the credit of the ship, with the consent of his
erew. Consulat, par Boucher, ¢. 156 ; Laws of Oleron, art. 1; Laws of Wisbuy, art.
13; Laws of the Hanse Towns, art. 57 ; Freach Ord. liv. 2, tit. 1.

1t seems probable from the early case of Tremenhere v. Tresillain, Siderfin, 452, that
the power of the master to sell his ship under any circamstances whatever, without in-
structions from the owners, was not originally recognized in England, although there
is a case in Jenkins’ Centaries, p. 165, which might countenance a different doctrine.
It is there observed, that in case of famine a master may sell his ship, although it does
not belong to him. Lord Raymond, in Johnson v. Shippen, 2 Ld. Raym. 982, con-
sidered a bill of sale given by the master void as such, but valid as a hypothecation of
the vessel, upon which process in rem might issue in admiralty, although not in per-
snam. The passage in Eakins v. East India Co., 1 P. Wms. 395, 2 Bro. Parl. Cas.
382, eannot be considered, as we apprehend, an authority one way or the other; for,
although it is there stated that the captain had no power to sell the ship, it was also
expressly found that there existed no necessity for a sale. It is now well settled by a
series of decisions, that the master, in a case of necessity, has-the power to sell. See
eases infra. And Dr. Luskington, in the case of The Catherine, 1 Eng. L. & Eq. 679,
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ever, be imminent and extreme; and the master must have acted
in good faith, and with the exercise of a sound discretion. It is
not quite easy to determine by exact definition what the power
of the master is in this respect. It is certainly not enough that
he acted in good faith, if the necessity were not so cogent as to
give him the authority.! It is sometimes said also, that it is not

681, says: “In later days I think a wiser view of the question has been taken, because
I take the law now to be, that, where an urgent necessity exists, which the master can-
not meet, it is competent to him to sell the vessel.” But in such a case, the burden of
proof lies on the purehaser to show that the sale was necessary. The Glasgow, 28 Law
T. (Adm.) 13.
1 The Fanny & Elmira, Edw. Adm. 117; Hunter v. Parker, 7 M. & W. 322; Cannan
v. Meaburn, 1 Bing. 243; Meaburn ». Leckie, 4 Dow. & Ry. 207, n.; Idle v. R. Exch.
Ass. C., 8 Taunt. 755; Tanner v. Bennett, Ryan & M. 182 ; Hayman v. Molton, 5 Esp.
65; Robertson v. Clarke, 1 Bing. 445. ‘The law is stated with great accuracy by Tindal,
C. J.,in Somes ». Sugrue, 4 C. & P. 976: “ A great deal has been said about the word
necessity. Undoubtedly, it is not to be confiaed to, or 8o strictly taken, as it is in ita
ordinary acceptation. There can, in such a case, be neither a legal necessity, nor a phy-
sical necessity, and therefore it must mean & moral necessity; and the question will be,
whether the circumstances were such, that a person of prudent and sound mind could
have a doubt as to the course he ought to pursue. The points prineipally for considera-
tion will be, the expenditure necessary to put the ship into a condition to bring home
her cargo; the means of performing the repairs, and the coinparison between those two
things, and the subject-matter which was at stake; and it must not be a mere measuring
cast, not & matter of donbt in the mind, whether the expense would or would not have
exceeded the value; but it must be so preponderating an excess of expense, that no rea-
sonable man eould doubt as to the propriety of selling under the circumstances, instead
of repairing. . . . . A captain has no power to sell, except from necessity, considered
as an impulse, acting morally, to excuse his departure from the original daty cast upon
him of navigating and bringing back the vessel. If he has no means of getting the re-
pairs done in the place where the injury occurs; or if, being in a place where they mighs
be done, he has no money in his possession, and is not able to raise any, then he is jus-
tificd in selling, as the best thing that can be done.” And in this country the same rule
.exists ; the sale must not only be bond fide, but the necessity for it must exist. Pape v.
Nickerson, 3 Story, 465, 504 ; Robinson ». Commonwealth Ins. Co., 3 Sumn. 220;
Patapaco Ins. Co. v. Southgate, 5 Pet. 604; The Brig Sarak Ann, 2 Suma. 206, 8. c.
New Eng. Ins. Co. v. Brig Sarah Ann, 13 Pet. 387 ; The Sch. Tilton, 5 Mason, 465.
The necessity which will justify the sale is termed by Skaw, C.J., an “imperious, an-
controllable necessity.” Peirce v. Ocean Ins. Co., 18 Pick. 83, 88. In Somes v. Sugrue,
supra, and in Pope v. Nickerson, 3 Story, 465, 504, it is called & moral necessity. Mr.
Justice Story, in the case of The Ship Fortitude, 3 Sumn. 928, 248, thus defines the
meaning of moral necessity:  Some criticism has beer employed upon the .words
¢ moral necessity ’ as applied to the eonduct of the master acting in cases of this sort ;
and it has been more than intimated, that the expression is quite new, and can scarcely
be traced beyond the case of Gordon v. Mass. F. & M. Ins. Co., 2 Pick. 349. It does
not appear to me that the criticism has any just foundation, or that the expression is
either new or inapt. It seems to indicate precisely that which such a case requires.
Moral neecessity arises, where there is & duty incumbent upon a rational being to per-
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enough that he sells in the exercise of a sound discretion,
because the danger must be actual. But it is quite certain that
the validity of the sale is not to be judged of by the event.
That may show that the danger was apparent only, because the
first tide, or an immediate change of wind, lifted her off:!

form, which he ought at the time to perform. It presupposes a power of volition and
action, under circamstances in which he ought to act, but in which he is not absolutely
compelled to act by overwhelming, superior force.” And in Hall ». Franklin Ins. Co.
9 Pick. 466, it is said: “ The sale should be indispensably requisite. The reasons
for it should be cogent. We mean a necessity which leaves no alternative; which pre-
scribes the law for itself, and puts the party in a positive state of compulsion to act.”
The master may sell where the ship is a total wreck. Cambridge v. Anderton,2B. & C.
693 ; Ireland v. Thompson, 4 C. B. 149. Or, in an insurance case, if the expense of
repairs would exceed the value of the vessel when repaired. Gordon v. Mass. F. & M.
Ins. Co., 2 Pick. 249. See also, on this point, the remarks of Mr. Justice Bayley, in
Gardner v. Salvador, 1 Moody & R. 116. “If the situnation of the ship be such, that,
by no means within the master’s reach, it can be treated so as to retain the character of
a ship, then it is a total loss. If the captain, by means within his reach, can make an
experiment to save it, with a fair hope of restoring it to the character of a ship, he can-
uot, by selling, tarn it into a total loss.” The master’s opinion of the necessity, and the
benefit resulting from the sale, and his professional skill, will not justify him in the
absence of a real necessity. Patapsco Ins. Co. ». Southgate, supra; The Henry, 1 Bl.
& Howl. Adm. 465. The presumption however is, that he has done his duty. Robin-
somn v. Com. Ins. Co. 3 Sumn. 220. In Post v. Jones, 19 How. 150, the vessel was
wrecked on the coast of Behring’s Straits. The cargo, consisting of barrels of oil, was
taken out and saved by three other whaling ships. The form of an auction was gone
through with, the captains of the three vessels being the bidders, and the ship and
tackls were sold for five dollars, and the cargo, part at 8 dollar, and the rest at seventy-
five cents per barrel. The sale was held invalid. The court said: “ All the cases
sssume the fact of a sale in a civilized country where men have money, where there is
market and competition. They have no application to wreck in a distant ocean, where
the property is derelict, or about to become so, and the person, who has it in his power
to save the crew, and salve the cargo, prefers to drive a bargain with the master. The
necessity in such & case may be imperative, because it is the price of safety, but it is
not of that character which permits the master to exercise this power.”

1 The Brig Sarah Ann, 2 Sumn. 206, 215; affirmed on appeal, New Enf. Ins.
Ce. v. Brig Sarab Ann, 13 Pet. 387. Mr. Justice Wayne, delivering the opinion of the

cours in this case, said : — * Nor can the necessity for a sale be denied, when the peril, -

in the opinion of those capable of forming a judgment, makes a loss probable, though
the vessel may in a sbort time afterwards be got off and put afloat. It is true, the opin-
iou or judgment of competent persons may be falsified by the event, and that their
judgment may be shown to bave been erroneous by the bester knowledge of other
persons, showing it was probable that the vessel could have been extricated from her
pexil without great injury or incurring great expense, and the master’s incompetency to
form a judgment or to act with a proper discretion in the case may be shown. But
from the mere fact of the vessel having been extricated from her peril, no presumption
can be raised of the master’s incompetency, or of that of his advisers.” See also Idle v.

6
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If, however, we understand by actual danger the actual proba-
bility of destruction, as far as that could then be measured or
estimated, then, it is true that the authority of the master to sell
springs only from a necessity which is caused by actual danger;
for danger is one thing, and destruction another; from danger
there may be escape, and this may even be swift and easy, and
yet the danger have been real and great.

The rule must be, that, if the circumstances were such that if
any master of ordinary skill and intelligence, carefully observing
all the facts, and weighing all probabilities, would be led to the
conclusion that an escape from destruction was but little more
than possible, and that a delay sufficient to acquaint his owners
with his condition and receive their instructions would in all
probability cause a greater loss, he may then sell.!

‘We may be guided, in applying this rule to any case, by
inquiring what any owner of common character and intelligence
would have done if present; not always what that identical
owner would have done, because a peculiarity of temperament
might make him hope too long or despair too soon. The ship
must not, we repeat, be sold on a mere expediency; or because
that may turn out to be the best course. But if it is quite cer-
tain that any owner of common understanding and acquaint-
ance with ships and navigation, being on the spot and conu-
sant of all the facts, would conclude that the only thing left for
a prudent man to do was to sell the ship at once, then the mas-
ter may sell.?

Royal Ex. Ass. Co. 8 Taunt. 755; Fontaine v. Pheenix Ins. Co. 11 Johns. 293;
‘Hall v. Franklin Ins. Co. 9 Pick. 466, 484 ; The Henry, 1 Bl. & Howl. Adm.
465.

1 See post, p. 64, n. (2) and (%).

2 ‘Where the master sells the ship, and the question of the validity of the sale is dis-
puted by the former owner, so that the only question is between him and the vendee, it
is clear that the sale will be deemed valid, if the circumstances attending it were such
that a jury would be warranted in finding that a prudent owner would have done as
the master did. Hayman v. Molton, 5 Esp. 65. But we are not disposed to carry the
doctrine of “ prudent uninsured owner ” further than this. And in a case of insurance,
we should say, that, in judging of the necessity of the sale, what a prudent owner un-
insured would have done, if present, should not be considered. We are aware that this
is said to be a test, in numerous cases ; but to show the fallacy of it let us take the case of
‘memorandum articles,” where the rule is that if the goods arrive in specie there is no
total loss. Now, probably in every case, the best thing that can be done is to sell the
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Whether the mere want of funds can be of itself a sufficient
necessity to justify a sale by a master has been much disputed.!
But we strongly incline to the conclusion, that a master can
have no power from necessity to sell a ship that is not a wreck.
It is true that the master may have no funds with him, and that
his owners may not be known, or their pecuniary responsibility
ascertained where his ship needs repair; but it is not easy to
imagine a place where extensive repairs could be made, and yet
no money be raised on bottomry of the ship. To meet this very
emergency, the law and custom of bottomry are universal. If
the requisite repairs would cost so much that the ship, when
repaired, would not suffice as security for the sum, then the
greatness of the injury, as measured by this cost, might be equiv-
alent to a wreck, and on this ground justify a sale. If the injury
be less, so that a comparatively small sum would repair her, but
that cannot be raised, then it is a question whether the master
should sell at once, or delay the sale until orders can be received
from the owners. And, although there may be peculiar cases and
emergencies, which must be judged.of by themselves, as a gen-
eral rule we should have no hesitation in saying, that the master
of a ship thus slightly injured would have no other right than to
let her lie in port, with all possible precaution against deteriora-
tion, until he could hear from his owners3 There may be, per-
haps, a case in which the master may be justified in selling by a
mere pecuniary necessity ; but this must be extreme and un-
questionable ; it must be such as to come clearly within the rule
already laid down, and make it indisputably certain that the

goods; bat it is certain that this will not be taken as a criterion. As we shall have
occasion to discuss this question at length in that part of this work which treats of
insurance, we merely make these suggestions here.

! This point came up in the case of the American Ins. Co. v. Ogden, 15 Wend. 532.
The master of the ship, on her arrival in a damaged condition at the port of destination,
finding himself without funds and without credit, and being unable to raise money for
the purpose of repairs, either by bottomry or otherwise, sold the vessel, although the
loss was neither actually nor technically a total one. This was held by a majority of
the coart, (Bronson, J., dissenting,) to justify an abandonment by the owners. The
decision was reversed in the Court of Errors, 20 Wend. 287, on the ground that the
want of funds was owing to the default of the owner, who could not make a loss arising
from his own fraud or neglect the means of charging the insurers, but the conduct of
the master in selling was declared to be entirely justifinble, p. 306, 319.

2 Sec post, p. 64, n. (%) and (3).
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owner himself, if there under similar circumstances, would have
found a sale the only thing he could do; for, it must be such as
to show that the sale was clearly of mecessily, and not of ezpedi-
ency only. ’

At one time, a distinction was made between the power of the
master if abroad, or if wrecked on the coast of his own country.!
But this has disappeared. The only rule now is, that he must
inform his owners, and wait their instructions, if he can2® The
general introduction of the electric telegraph will much extend
this possibility, and consequent duty. For, let the master be
where he may, and his owner far or near, it is certain that he
can only dispossess the owner of his property by a sale, when his
authority for this rests on necessity, and only when that neces-
sity is such as to preclude intercourse between them without an
unreasonable exposure of the property to peril. In other words,
if he can become the agent of the owner with instructions, then
he cannot be his agent from necessity?

1 Scall ». Briddle, 2 Wash. C. C. 150.

2 The Brig Sarah Ann, 3 Sumn, 206, 215. In this case, Mr. Justice Story states
the law as follows: “It has been suggested at the argument, that, as the stranding
was ou & home shore, at no great distance from the residence of the agent of the owners,
the master was not authorized to sell without consulting the agent or the owners. I
agree at once to the position, if there is no urgent necessity for the sale. But if such
an ufgent necessity does exist, as renders every delay highly perilous, or ruinous to the
interests of all concerned, the duty of the master is the same, whether the vessel be
stranded on the home shore, or on a foreign shore, whether the owners’ residence be
near or be at a distance. I am aware of the doctrine maintained by my brother, the
late Mr, Justice Washington, in Scull v. Briddle, 2 Wash. C. C. 150; and, unless it
is to be received with the qualification above stated, I cannot assent to it.” Same case
afirmed, New Eng. Ins. Co. v. Brig Sarah Ann, 13 Pet. 387.

3 In Pike v. Balch, 38 Maine, 302, a vessel on a voyage from Calais, Maine, to New
York, was wrecked on an island off Little Machias Bay. There was a telegraph station
distant twenty miles from the wreck. It was held, that if the master could “ by any avail-
able means ”’ in his power commanicate with his owners, he was bound to do so. The
vessel was sold by the master without notice being given to the owners, and the sale
was held to be invalid. And in the New England Ins. Co. v. Brig Sarah Ann, 18
Pet. 887, 401, the court say : *“ The true criterion for determining the occurrence of the
master’s anthority to sell is the inquiry, whether the owners or insurers, when they are
not distant from the scene of stranding, can by the earliest use of the ordinary means
to convey intelligence, be informed of the situation of the vessel in time to direct the
master before she will probably be lost. If there is a probability of loss, and it is made
more hazardous by every day’s delay, the master may then act promptly, to save some-
thing for the benefit of all concerned, though but little may be saved.” See also The
Brig Sarah Ann, 2 Sumn..215; Scull v. Briddle, 2 Wash. C. C. 150. In Hall v,
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If a safficient necessily existed, and the master proceeded to
make sale, he does so as the agent of the owners, and binds
them by his acts or words in the same manner that he would if
otherwise authorized to make the sale.! .

SECTION IV.
- OF THE SALE OF A SHIP UNDER A DECREE OF ADMIRALTY.

The ship is sometimes sold, abroad or at home, under a decree
of the court of admiralty. If this be a condemnation as prize,
or for forfeiture as contraband, or for smuggling, or for any such
cause, or to pay salvage, or discharge a bottomry bond, or to
satisfy any of the liens known to the maritime law, it would
seem to be valid and binding upon all courts and all parties,
unless it be shown to be vitiated by frand? But if it be merely
a decree on a survey, and rest on the ground of unfitness for
service, or unseaworthiness, then it would seem that the courts
of the country in which the ghip belongs will look behind the
judgment in admiralty, receiving the decree as of little more au-
thority than the report of surveyors, or a similar statement, on the
authority of which it probably rests. And the sale will then be
valid or void, accordingly as the actual facts shall show it to
have been necessary and justified, or the opposite® The courts

Franklin Ins. Co. 9 Pick. 466, the ship was in no immediate danger of becoming a
wreck. It would bhave taken thirty or forty days to have commaunicated with the
underwriters, and to have received word back. The vessel being sold without notice of
her condition being given, the sale was held to be void. See also Peirce v. Ocean Ins.
Co. 18 Pick. 83. ;

1 Woods v. Clark, 24 Pick. 35.

2 The Tremount,1 W. Rob. 163; Attorney-General v. Norstedt, 3 Price, 97 ; The
Helena, 4 Rob. 3.

3 In Reid v. Darby, 10 East, 143, Lord Ellenborough remarked, of the exercise by
admiralty courts of this jurisdiction: “ No instance has heen .discovered, in which
such & power has been exercised in the admiralty court at home; nor can we find any
terms in the vice-admiralty commission, or any principle upon which that practice can
be sustained, (which certainly, however, has obtained in the vice-admiralty conrts
sbroad,) of decreeing, npon the mere petition of the captain, the sale of a ship reported
upon sarvey to be unseaworthy and not repairable, so as to carry the cargo to the
place of its destination, but at an expense exceeding the value of the ship when

6 -
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of the United States have asserted that this subject is within
the general jurisdiction of admiralty, and that such a decree
may be made. And there are intimations, perhaps, that such a
decree would be the best protection of a master, and that it
would be wise in him, therefore, to obtain it. It might be in-
ferred from this, that they would consider such a decree of a
foreign court of the same force as a decree of condemnation.
But we are of opinion that they would not only inquire into the
foundation on which such decree was founded, and into all facts
bearing upon the question of jurisdiction, but also into the dis-
tinct question whether the facts connected with the condition of
the ship were such as justified the decree.l

The practice of selling by decree of admiralty merely for un-
seaworthiness is not much known in this country, and the rule

repaired.” The same doctrine is renfirmed in Hunter v. Prinsep, 10 Esst, 378 ; Mor-
ris v. Robinson, 3 B. & C. 196, 203. The English court of admiralty, though they
admit, yet regret, the want of jurisdiction. The Fanny and Elmira, Edwards’ Adm.
117, 119 ; The Warrior, 2 Dods. 288, 293 ; The Pitt, 1 Hagg. Adm. 240.

1 Thus, Mr. Justice Story, m the case of the Schooner Tilton, 5 Mason, 465, 474,
says: “ To what is suggested in that case, (Reid v. Darby,) as to the waat of jurisdic-
tion in the admiralty courts to decree the sald of a ship in a case of necessity upon an
application of the master, I, for one, cannot assent. I agree, that in such a case the
decree of sale is not conclusive upon the owner or upon third persons, because it is
made upon the application of the master, and not in an adverse proceeding. But I
cannot but consider it as strictly within thé admiralty jurisdiction. It is primé facie
evidence of a rightful exercise of authority, but no more. The proceeding, being ex
parte, cannot be deemed conclusive in favor of the party promoting it.” See also Jan-
ney v. Columbian Ins. Co. 10 Wheat. 411, 418; Dorr v. Pacific Ins. Co. 7 Wheat.
581 ; Armroyd v. Union Ins. Co. 2 Binn. 394 ; Steinmetz v. United States Ins. Co. 2
S. & R. 298 ; The Dawn, Ware, 4885, 487.

In Grant v. M’Lachlin, 4 Johns. 34, an American vessel was captured by a French
privateer, and carried into port, but was never condemned as a prize. Subsequently
she was employed by the French govermment to carry passengers to Barracoa, and
arrived there in a dismantled condition. After remaining there several months, she
was sold by order of the Spanish commissary, and got off and repaired. She subse-
qnently arrived in New York, where her original owners brought an action of trover
against the vendee. The court held that the sale was fair and bond fide, and, beiag

* -made in accordance with the laws of Spain, was binding on all parties. Mr. Justice

Zhompson said : “ A sale according to the law of the place where the property is
-maust vest & title in the purchaser, which all foreign courts are bound, not only from
-eomity, but on strong grounds of pablic utility, to recognize. Without this rule, there

could be no safety in derivative titles. The only inquiry in these cases is, Was the sale
‘under a competent aathority?” Where a sale is made by the advice of sarveyors, it
is primd facie valid, and the burden of proof is oa the party seeking to impeach it.
+Geordon v, Mass. F. & M. Ins. Co. 2 Pick. 249, 265.
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which permits such a decree to be examined into so freely is an
exception to the general rule, which makes a decree of admiralty
in rem binding upon all the world. But the reason of this rule
in some degree qualifies it. The reason is, that all persons who
bave an interest in the property may interfere to protect it; but,
in order that they may do this, there must be proper notice
given, and reasonable opportunity afforded to them to assert and
maintain their claims. Probably it would never be a sufficient
reason for setting aside a decree of a foreign court of admiralty,
that the person who seeks to avoid it bad not actual notice or
opportunity to present his rights and claims before the court, pro-
vided the nsual notice and opportunity were given generally, and
these were such as would import or carry with them a sufficiency
of notice. But if these were wanting, if the proceedings were
hastened, or so conducted that all persons interested would be in
fact exposed to be deprived- of their property unheard, this
would taint the decree, and might have the full effect of fraud
upon it! 8o if:the property sold were never within the posses-
sion or reach of the court, either actual or constructive, or if the
question upon which the case depended was not within their

T

1 Sawyer v. Maine F. & Mar. Ins. Co. 12 Mass. 291; The Mary, 9 Cranch,
126. In Bradstreet v. Neptune Ins. Co. 3 Sumn. 600, 607, Mr. Justice Story is
very explicit upon this point. He says: ‘“ If a seisure is made and condemnation is
passed without the allegation of any specific cause of forfeiture or offence, and with-
out any pablic notice of the proceedings, so that the parties in interest have no oppor-
tunity of appearing and making a defence, the sentence is not so much a judicial sen-
tence as an arbitrary sovercign edict. It has none of the elements of a judicial pro-
eeoding, and deserves not the respect of any foreign nation. It ought to have no
intrinsic credit given to it, either for its justice or its truth, by any foreign tribunal. It
smounts to little more, in common sense and common honesty, than the sentence of the
tribunal, which first punishes and then hears the party — custigatque, auditque. It may
be binding upon the sabjects of that particular nation. But upon the eternal principles
of jostice it ought to have no binding obligation upon the rights or property of the
subjects of other nations; for it tramples underfoot all the doctrines of international
law ; and is but a solemn fraund, if it is clothed with all the forms of a judicial proceed-
ing. I hold, therefore, that if it does not appear upon the face of the record of the pro«
ceodings in rem, that some specific offence is charged, for which the forfeiture in rem is
soaght, and thas due notice of the proceedings has been given, either personally or by
some public proclamation, or by some notification or monition, acting in rem or attach-
ing to the thiug, so that the parties in interest may appear and make defence; and in
point of fact the sentence of condemnation hag passed upon ex parte statements without
sheir appearance, it i nos a judicial sentence, conclusive upon the rights of foreigners,
or to be trested in the tribunals of foreign nations as importiug verity in its statements
or preok.”
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jurisdiction, this would show the proceedings to be either
grounded upon a fatal mistake, or upon intentional fraud. But
this possession may, as it is now settled, be constructive; for
both the English and the American admiralty will, as we shall
state more fully in another part of this work, condemn as prize a
captured ship which has been carried into a neutral port, and is
lying there at the time of the decree.l

The court must be a regular court, such as is recognized by
the law of nations. It is settled, at least for England and
America, that the sufficiency and authority of the court, as well
as its jurisdiction, may be inquired into.2 And the courts of
neither country acknowledge the authority of a consul, nor, in-
deed, of any other person, sitting as judge in a neutral port
under a commission from his own country.3

If a ship has been wrecked in a foreign port, and there aban-
doned, and thereupon the government of that country sell the
ship according. to the laws thereof, a purchaser in good faith
takes a good title.t

1 The Christopher, 2 Rob. Adm. 207 ; The Henrick & Maria, 4 Rob. Adm. 43, 54 ;
affirmed on appeal, 6 Rob. Adm. 139 n.; The Falcon, 6 Rob. Adm. 194 ; The Comet,
5 Rob. Adm. 285; The Victoria, Edwards’ Adm. 97; Hopuer ». Appleby, 5 Mason,
71; The Arabella and The Madeira, 2 Gall. 368; Cheriot v». Foussat, 3 Binn. 220.
But see Wheelwright ». Depeyster, 1 Johns. 471, contra.

2 The Flad Oyen, 1 Rob. Adm. 185; The Henrick & Maria, 4 Rob. Adm. 43;
Assievedo v. Cambridge, 10 Mod. 77 ; Hudson v. Guestier, 4 Cranch, 293; Rose v.
Himely, 4 Cranch, 241 ; Cheriot v. Foussat, 3 Binn. 220; Wheelwright v. Depeyster,
1 Johns. 471 ; Snell v. Faussatt, I Wash. C. C. 271 ; Francis ». Ocean Ins. Co. 6
Cowen, 404 ; Ocean Ins. Co. ». Francis, 2 Wend. 64; Cucullu ». Louis. Ins. Co. 17
Mart. 464 ; Bradstreet v. Neptane Ins. Co. 3 Sumn. 600, 605; Turnbull v. Ross, 1
Bay, 20.

8 The Flad Oyen, 1 Rob. Adm. 135; The Kierlighett, 3 Rob. Adm. 96; Havelock
0. Rockwood, 8 T, R. 268; Wheelwright v. Depeyster, 1 Johns. 471.

4 Grant v. M’Lachlin, 4 Johns. 34. In the case of the Schooner Tilton, 5 Mason,
465, the vessel being wrecked on the coast of North Carolina, was sold by a wreck-
master as she lay, under the laws of this State; and Story, J., said, p. 479 : *“ Where
the sale is made by a wreck commissioner in cases falling within the language of the
law, ‘ without any person present to claim the same as owner,’ a very different interpre-
tation ought, as I conceive, to be given to his act. He is there made virtute officii, the
agent of the owner for public purposes, and his authority to sell, if exercised in good
faith, is conclusive to transfer the property to any purchaser at the sale. . ... Such a
sale, however, though generally conclusive upon the title of the owuer, is so only in
cases of good faith. A statute sale by a public officer may be impeached, as, indeed,
more solemn acts may be, for fraud; and the purchaser can protect himself only by
showing that he is & bond fide holder, without notice of, or participation in, the fraud.
A fortiori, a sale made by the consent of the owner or his agent may be avoided for
fraud.”
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SECTION V.
HOW FAR THE COMMON RULES RESPECTING THE SALE OF A CHATTEL
APPLY TO THE SALE OF A BHIP.

1. As to the Rules of Evidence and.Agency..

The common rules as to evidence, agency, warranty, and the
like, in respect to sales of personal property, apply to the sales
of a ship. Thus, for example, if a ship is ordered to be built
for a particular purpose, there is an implied warranty that she
shall be fit for that purpose! So, also, the rule of caveat emptor
applies? But material representations, made to affect the sale,
and doing this, have much the same effect as warranty? If,
however, the contract of sale be reduced to writing, it would,
generally at least, be very difficult to add new stipulations, or
introduce representations and assertions, merely by oral evidence.t
If the ship be sold, as is done more often abroad than in this
country, “with all her faults,” this was once held to make it
obligatory on the seller to disclose a fault which the buyer could
not possibly ascertain® The later and prevailing doctrine seems
to be, that the seller may, under such a sale, be silent as to any
or all the faults which he knows, without any reference to the
buyer's ability to discover them; but he must not be active in

1 8ee Shepherd v. Pybus, 3 Man. & G. 868; Chambers v. Crawford, Addison, 150.
In Cunningham v. Hall, U. 8. Dist. Ct., Mass., March, 1857, the respondent built &
vessel for the libellant. During the first voyage she leaked constantly, and at the end
of it her copper was taken off, and it was found that the leak was owing to a defective
plank. An action was brought against the builder to recover the expenses incurred in
making the repairs, and for demurrage. Held, that there was an implied warranty on
the part of the bnilder to furnish a sea-worthy vessel, and he was, therefore, liable for
all damages resulting from his breach of the contract.

* But the law of Louisiana imposcs upon the seller the obligation of warranting the
vessel s0ld against its hidden defects, which are those which could not be discovered by
simple inspection. Bulkley ». Honold, 19 How. 390.

¥ Schneider v. Heath, 3 Campb. 506; Shepherd v. Kain, 5 B. & Ald. 240. See,
however, Dyer . Lewis, 7 Mass. 284.

¢ Pickering v. Dowson, 4 Taunt. 779 ; Freeman v. Baker, 5 B. & Ad. 797,5 C. & P.
475; Kain v. O, 2 B. & C. 627 ; Mumford v. M’Pherson, 1 Johns. 414.

§ Mellish v. Motteux, Peak. Cas. 115.

-
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concealing them, for this is a positive fraud.! The rule cannot
be better illustrated than by the old dictum in Rolle’s Reports;
if one sells a blind horse, he is not held without warranty ; but

1 In Baglehole v. Walters, 3 Campb. 154, the bill of sale contained the words, “in
excellent condition ; ”’ but it does not appear whether or not the defects alleged by the
vendee were such as to render such a description materially incorrect, and no notice
is taken of this circumstance by the court. “I cannot,” said Lord Ellenborough, * sub-
scribe to the doctrine of Mellish v. Motteux, (supra,) although I feel the greatest
respect for the authority of the judge by whom it was decided. Where an article is
sold ‘ with all faults,” I think it is quite immaterial how many belonged to it within
the knowledge of the seller, unless he used some artifice to disguise them, and to pre-
vent their being discovered by the purchaser. The very object of introducing such a
stipulation is to put the purchaser on his guard, and to throw upon him the burden of
examining all faalts, both secret and apparent. . . .. It would be most inconvenient
and unjust, if men could not, by using the strongest terms which language affords,
obviate disputes concerning the quality of the goods which they sell. In a contract
such as this, I think there is no fraud, unless the seller, by positive means, renders it
impossible for the purchaser to detect latent faults.” See, also, Schueider v. Heath, 3
Campb. 506. If a ship is represented to have been built in a certain year, whereas she
was launched the year previous, the buyer may recover damages for the deceit, though
she was sold with all her faults. Fletcher v. Bowsher, 2 Stark. 561.

And where ‘the ship was described in the bill of sale as “ copper fastened,” whereas
she was in reality only partially so, and not what was known in the trade as a copper
fastened vessel ; this was considered a breach of warranty. * With all fanlts,” say the
court, “must mean with all faults which it may have consistently with its being the
thing described. Here the ship was not a copper fnwned ship at all.” Shepherd v.
Kain, 5 B. & Ald. 240.

‘Where the bill of sale represented the vessel to be of greater dimensions and burden
than she really was, it was held that the vendee.could not maintain case against the
vendor for false affirmation and promise. Dyer v. Lewis, 7 Mass. 284. The court do
not seem to have considered this description as in the nature of a warranty. See also
post, ch. 8, sect. 2. So in & late English case, 5 Exch. 779, Taylor v. Bullen, 1 Eng.
L. & Eq. 472, where the ship was described as *“the fine teak built bark Intrepid, A
No. 1, well adapted for a passenger ship,” and the document concluded with the
words, “to be taken with all faults, without any allowance for deficiency, etc., or any
defect or error whatsoever. The plaintiff declared on a breach of warraaty, alleging
that the ship was not “teak built,” nor A No. 1, nor well adapted for a passenger
ship. The court were of opinion that this was not a warranty of any thing more than
that the vessel in question was a bark, and that all errors of description were protected
by the clause, ““ without allowance for any error.” Shepherd v. Kain was admitted by
the court to be correct, but it was held that the words at the bottom of the memoran-
dum were used for further protection.

This knowledge of the vendor of the existence of the defects, we have seen, is imma-
terial, if he use no deceit in order to conceal them, and evidence of parol representa-
tions as to the condition of the ship is not generally admissible where there is a bill of
sale; but where these two circumstances concur, that is, where the vendor knowingly
makes such misstatements, this we presume would be conclusive evidence of fraud,
sufficient to vitiate the bill of sale. See the cases, supra.
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if he sells a horse whose missing eye is supplied by a glass eye,
he is liable for the deceit.!

2. What are the Appurtenances of a .Ship.

How much passes by the word “ship,” or the phrase “ ship
and her appurtenances,— or apparel,— or furniture,” — or the
like, cannot be positively determined by any definition. Stowell
and Abbott agree, that whatever is on board a ship for the
objects of the voyage and adventure in which she is engaged,
belonging to the owners, constitutes a part of the ship and her
appurtenances, within the meaning of the English statute of 53
Geo. 3, c. 1392 To define what would pass by these, or similar
words, in a sale, we should add to this definition some expres-
sions denoting that the thing in connection was distinctly con-
nected with the ship and the proper use of her. Usage would
have much effect in deciding this question; and it is obvious
that things may be part and parcel of a “ship” at one time and
place, and under some circumstances, and not at others. In the
note we show all that has been done to define the term by adju-
dications.3

1 Southerne v. Howe, 2 Rol. R. 5. * Si home vend chivall que est lame null action gist
pexr ceo, mes caveat emplor ; lou jeo vend chivall que ad null oculus la null action gist;
autrement lou il ad un counterfeit faur et Bright Eye.” These words have generally been
understood as in the text; but Mr. Oliphant, in his work on Horses, p. 73, says:
“ Probably by ¢ Bright Eye’ is meant ‘glass eye,” or guita serena, (which is a palsy of
the optic' nerve, and very difficult to detect,) and the words, ‘ counterfeit et faux > may
be ag attempt of the reporter to explain an expression which he did not understand.

Because putting a glass eye into a horse is very far in advance of the sharpest practice

of the present day, or of any former period.” This scems reasonable ; and then the
case cannot be cited to illustrate the law of sale as stated in the text, which, however,
rests upon sufficient reason.

2 The Dundee, 1 Hagg. Adm. 109; Gale v. Laurie, 5 B. & C. 156.-

8 In Kynter’s Case, 1 Leon. 46, it was decided by the court, that ballast was not included
in the farnitare appertaining to a ship, on the ground that the ship may sail without it,
as where the cargo serves instead. And this seems to be the reason assigned by Lord
Elleborough, in & modern case, Lano v. Neale, 2 Stark. 105, for holding that iron kent-
ledge, (pigs of iron cast into a particular form for ballast, see McCulloch’s Dictionary
of Commerce, under “ Kentledge,”) was not included in a bill of sale of & ship with
all ber stores, tackle, apparel, etc.,, in the usual form, because, said his lordship, “it
could not be considered as part of the ship or necessary stores, since common ballast
might have been used.” 8o in Burchard ». Tapscott, 3 Duer, 363, where the bill of
sale conveyed the vessel with her masts, bowsprit, sails, boats, anchors, cables, and all
other necessaries thereto appertaining and belonging, it was held, that ballast of any
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A ship would undoubtedly remain and continue to be the
same ship, however extensively or frequently repaired; and even

kind whatsoever, on board at the time of the sale, would not pass as a necessary
appurtenance to the ship. It would seem to be deducible from these cases, that
nothing is to be considered an appurtenance of a ship, unless requisite to its proper use,
althongh connected with it at the time. .

In Hoskins v. Pickersgill,  Marsh. Ins. 727, Lord Mansfield was of opinion, that the
boats, rigging, and stores were included in the insurance on a whaling ship, her tackls,
farniture, etc.; but as to the fishing lines, tackle, and stores, the question must depend
upon the usage of the trade. ‘The jury negatived the existence of this usage; and when
the case came up on motion for a new trial, the judges were unanimous that they were
not part of a ship’s tackle or furniture, Park. Ins. (8th edit.) 126. That provisions, put
on board for the use of the crew, are protected by a policy on the ship and furniture,
was considered as well settled in Brongh v. Whitmore, 4 T. R. 206. Bat as to the
boat, which Lord Mansfield likewise included, there seems to exist more uncertainty.
Both Molloy, B. 2, ch. 1, § 8, and Beawes, p. 56, hold that in the sale of a ship, etc.,
the boat does not pass, and the point was determined the same way in an early case, in
this country. Starr v. Goodwin, 2 Root, 71.

On the other hand, in Briggs v. Strange, 17 Mass. 403, a boat, cable, and anchor
seemed to have been classed together, both by counsel and court, as appurtenances of &
ship, which could not be separated from her, so long ss they were requisite to her use
and safety, but might be attached by the sheriff, when the vessel was at the wharf and
stood in no need of them. Sce also Roccus, n. 20; Straccha de Navibus, Pars 2, No.
12. In a policy of insurance, the word ship usually includes the boat. Hall v. Ocean
Ins. Co. 21 Pick. 472; Emerig. c. 6, § 7, Meredith’s Ed. 143. See also Shannon v.
Owen, 1 Man. & R. 392.

So a rudder and cordage purchased for a ship sre part thereof. Woods v. Russell,
5 B. & Ald. 942. In Goss v. Quinton, 3 Man. & G. 835, A ordered a rudder to be
made for his ship. The ship-builder began to work upon it, and stated thas it was for
A. This fact was not communicated to A till after the bankruptcy of the builder,
which took place while the rudder was yet unfinished. A, being then informed thas
the rudder was intended for him, took it away. Held, that the property was in him.
This case is, however, doubted in the Exchequer Chamber in the case of Wood v.
Bell, 25 L. J. Q. B. 321, 36 Eng. L. & Eq. 148, where it was held, that materials
which had been fitted to and formed part of the ship would pass, even though they
were not attached to the ship, but that those which had merely been bought for the
ship, and intended for it, wounld not pass. Jervis, C. J., said : “ Nothing that has not
gone through the ordeal of being approved as part of the ship, pasees, in my opinion,
under the contract.” This decision overrules, in part, the same case in the Queen’s
Bench, 5 Ell. & Bl. 772, 34 Eng. L. & Eq. 178. See also Baker v. Gray, 17 C. B.
462, 34 Eng. L. & Eq. 387. In The Alexander, 1 Dods. 278, a question arose whether
& bottomry bond on the ship, her tackle, apparel, furniture, etc., could be enforced
against the suils and rigging, which had been, according to the custom of the port, de-
tached from the vessel for sufe-keeping, and with the view of being returned to the ship
when she was about to sail. The court held thas it could.

In the case of The Dundee, 1 Hagg. Adm. 109, Lord Stowell decided that the
JSishing stores of a vessel engaged in the Greenland fisheries were appurtenances of the
ship within the meaning of 53 Geo. 3, c. 159, restricting the liability of ship-owners in
cases of loss to the value of the ship, freight, etc. *“ The word appurtenances,” said ke,
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if at last all her original materials bad disappeared.! 8o, if she
were taken to pieces with intent to reconstruct her and this was

“is & word of wider extent than furniture, and may be properly applied to many things
that could not be so described (with propriety, at least) in a contract of insurance.
It may not be a simple matter to define what is, and what is not, an appurte-
nance of a ship. There are sqme things that are universally so, things which must be
appurtenant to every ship, qua ship, be its occupation what it may, But, I think it is
rather gratuitously assumed that particular things may not become so, from their im-
mediate and indispensalle connection with a ship, in the particular occupation to
which she is destined, and in which she is engaged. A ship may have a particular em-
ployment assigned to her, which may give a specialty to the apparatus that is necessary
for that employment. . . . . The word ¢ appurtenances’ must not be construed with a
mere reference to the abstract, naked idea of a ship ; for that which would be an incam-
brance to & ship one way employed, would be an indispensable equipment in another,
and it would be a preposterous abuse to consider them alike in such different positions.
You must look to the relation they bear to the actual service of the vessel.”

This decision was affirmed in the Court of King’s Bench. Gale v. Laurie, 5 B.
& C. 156, where it came up on a declaration in prohibition. Abboit, C. J., however,
makes a distinction between the use of the word in the statate and in contracts of in-
surance, which renders it doubtful whether such stores would pass under asbill of sale
of a ship, etc., and leaves it to be determined by usage. ‘‘ We think,” he says, (p. 164,)
“ that whatever is on board a ship for the object of the voyage and adventure on which
she is engaged, belonging to the owners, constitates a part of the ship and her appur-
tenances within the meaning of this act, whether the object be warfare, the conveyance
of passengers or goods, or the fishery. This construction furnishes a plain and intelli-
gible general rule; whereas, if it should be held that nothiug is to be considered as part
of the ship that is not necessary for her navigation or motion on the water, a door
would be opened to many nice questions, and much discussion and cavil. It is true,
that, in the case of insurance, these stores are not considered as covered by an ordinary
policy on the ship. But insurance is a matter of contract, and the construction of the
contract depends in many cases upon usage. .And the construction of a policy can
farnish no rule for the construction of this act of parliament, which was passed for pur-
poses of a different nature.”

The cargo of a whaling vessel does not pass by a bill of sale of the ship, stores, and
their appurtenances. Langton v. Horton, 5 Beav. 9, 23 Legal Observer, 524.

A chronometer belonging to the owner, which was on board at the time of the
sale, was held to pass by the sale of the ship, the vessel being then at sea. 8.c.6
Jurist, 910. But in a similar case in Maine, the bill of sale was held, in the absence of
any agreement of the parties or usage of trade shown, not to include the chronome-
ter as an appurtenance of the ship, Mr. Justice Emery remarking, however, “ We do
not intend to decide but what, in the improvements of nautical science, chronometers
may become necessary appurtenances to ships.” Richardson v. Clark, 15 Maine,.
421, 425. .

1 Emerigon, in his treatise on Insurarce, ch. 6, § 7, Meredith’s Ed. 144, says: “A
ship is always presumed the same, though all the materials which at first had given it
existence have been successively changed: Nuvim, si adeo sepe refecta esset, ut nulla
tabula eadem permaneret, quee non nova fuisset, nihilominus eandem navim esse existimari.
The Athenians prescrved the galley of Salamis, during more than 1,000 years, from

7
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done. But it is said, that, if taken to pieces without this intent
and afterwards reconstructed in part, she is a new ship.!

3. Of the Sale of a Ship by the Builder.

The builder of a ship is its first owner. It is true, thata
party might contract with a builder to perform all the labor
upon materials which that party would supply, and then the
Bhlp would belong to him for whom it is built, from the begin-
ning, and would never be the builders. Bu® this is never done
in practice. The ship-builder constructs the vessel either upon
an order, or a contract for building or sale, or to sell it to any
purchaser who may offer, or to own it himself. But it is possi-
ble, that the contract for building and sale may be such asto
‘make the ship become the property of the future owner, by in-
stalments, paid in the course of the building. The cases are
not quite clear on this subject; there is in them some reference
to provigions in the English statutes as to builders’ certificates,
etc., which do not exist in our own; but on general principles
we should say, that, where the owner is to pay for her by instal-
ments, if the instalments are merely on time, without reference
to the state or forwardness of the ship, the property remains in
the builder until the ship is finished and delivered ; and if she
be lost or destroyed in the mean time, it is the builder’s loss,
and he is still bound to build, finish, and deliver a ship at the
appointed time. But if the instalments, although on time, are
graduated, expressly or impliedly, upon the condition of the ship,

the time of Theseus until the reign of Ptolemy Philadelphus. They were at great
pains to replace the old with new planks: and hence arose a great dispute among the
philosophers of the time ; namely, whether this vessel, of which there did not remain a
single original piece, was the same which conveyed Theseus, the conqueror of the
Minotaur, in returning from the isle of Crete. The same question even now is stirred
on the subject of the Bucentaar, a kind of sacred galley used on Ascension day in every
year, by the nobles of Venice, when the doge performs the ceremony of espousing the
sea. Though all the members of a body or its parts are changed through the lapse
of time, nevertheless, by force of substitution the body is still presumed the same:
Licet spatio temporis singula corpora mutentur, tamen, mediante subrogatione, semper dicitur
eadem res. It is always the same people, the same senate, the same legion, the same
edifice, the same flock, the same ship, etc.; Idem populus, eadem navis, idem edificium,
idem grez, idem vivarium,” etc. See also Mnlynes Lex Merc. 123,
1 Molloy, Book 2, ch. 1, § 6.
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and are intended to pay the builder for work and labor and ma-
terials to the time of payment, and to purchase the fabric as it
then existed, each payment is in full for a purchase of the ship
at the time it is made, and has the effect of passing the property
absolutely to the vendee, subject only to the lien of the builder
for the purpose of finishing the ship.

It will be seen in the note below, that the cases on this sub-
ject are quite irreconcilable. 'We think, however, the law must
be this: A may sell his lumber, out of which a ship is to be
made, to B, and B may buy it whenever they please, and where
ever the lumber may be. And if, from all the facts, it is plain
that it was the intention of the parties that one should sell and
the other buy the fabric before it was completed, there is nothing
in the law to prohibit or avoid the bargain. But such a bargain
is not proved by the mere fact of instalments, however grad-
uated, nor by the employment by the payer of a superintendent,
(on which fact great stress is laid in some of the cases,)
although these facts may go far towards identifying the struc-
tare, and sustaining an action for a breach of the contract in not
finishing or not selling that very ship ; and they may have an
important bearing on the amount of damages. But they may,
nevertheless, be insufficient to prove an actual sale and transfer
of the property.?

1 The general principle, that a sale cannot be erecutory and that there can be no
sale of a thing not in existence at the time, but merely a contract to sell, which passes
no property in the object itself until it is finished and delivered, but gives a mere per-
sonal right of action, applies to a ship as to any other chattel, although payment be
made in advance. Mucklow v. Mangles, 1 Taunt. 318.

In Woods v. Russell, 5 B. & Ald. 942, the circumstances of the case were some-
what peculiar. * This ship,” said Abbott, C. J., in delivering the opinion of the court,
*is built upon a special contract, and it is part of the terms of the contract, that given
portions of the price shall be paid according to the progress of thg work; part when
the keel is laid, part when they are at the light plank. The payment of these instal-
ments appears to us to appropriate specifically to the defendant the very ship so in
progrees, and to vest in the defendant a property in that ship, and that, as between
him and the builder, he is entitled to insist upon the completion of that very ship, and
that the builder is not entitled to require him to accept any other.” Although the case
itself was decided on a different ground, namely, that the builder having signed his
certificate to enable the purchaser to have the ship registered in his own name, the
property vested in the latter from the time of the registry, the authority of this dic-
tam was recognized in Battersby v. Gale, cited 4 A. & E. 458, and in Atkinson v. Bell,
8 B. & C. 277, 282, by Bayley, J., who in alluding to Woods v. Russell, said : “ As by
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The builder transfers the ship to the first purchaser by the
original bill of sale, which is called in England the grand bill

the contract given portions of the price were to be paid according to the progress of the
work, by the payment of those portions of the price, the ship was irrevocably appro-
priated to the person paying the money. That was a purchase of the specific articles
of which the ship was made.” And also, though with considerable doubt and hesita-
tion, in Clarke v. Spence, 4 A. & E. 448, where the court seem to have rested their
acquiescence in the doctrine of Abbott, C. J., more upon the ground of precedent
and expediency than principle. The case itself was similar to Woods v. Russell, with
the omission of the registration, and the additional fact that an agent was employed by
the purchaser to superintend the building and approve the materials employed.
Whence “it follows,” said Williams, J., “that, as soon as any materials have been
approved by the superintendent, and used in the progress of the work, the fabric con-
sisting of such materials is appropriated to the purchaser, otherwise the superintendent
might be called upon, when one vessel had been nearly constructed, to begin his work
de novo, and superintend the building of a second: and, in this point of view, the ap-
pointment of a superintendent by the contract appears to be of considerable impor-
tance.” .

In Moody v. Brown, 34 Maine, 107, there is a dictum, which admits that where pay-
ment is to be made by instalments the property will pass. In New York, however, a
different rule of law is laid down, and it is there held that in such a case the property
will not pass until the vessel is completed and delivered. Merritt ¢. Johnson, 7 Johus.
473. See also Johnson v. Hunt, 11 Wend. 135. It was so held also in a case where,
in addition to the price being paid by instalments, a person was appointed by the
vendee to superintend the work, though the court admitted that in such a case the
‘builder would be bound to deliver the identical vessel. Andrews v. Durant, 1 Kern.
85. In Scotland, the law as it is in England was settled by a very early case. Smith
v. Duncanson’s creditors, decided in 1786, Bell on Sales (1844) p. 17. Bat where
payment is to be made in a specific manner, without reference to the progress of the
work, the property will not pass. Laidler v. Burlinson, 2 M. & W. 602. In the late
-case of Wood v. Bell, 5 Ellis & B. 772, 34 Eng. L. & Eq. 178, the*vessel was to be
paid for by instalments, the first four on certain days named and unconditionally ; with
no express reference to the stage in her building to which she might be advanced on
the arrival of those days, and it was not apparent that the sums specified for each pay-
ment were to be commensurate with her probable progress on the days named. The
next three instalments were also made payable on days certain ; but the first two of
these payments were made to depend on her having been carried on to certain specific
stages in her building on those days respectively. The payment of the third depended
on her being, on the day named, built according to contract. The next circumstance
was, that the vessel was to be built under the direction of & person appointed by the
fature purchaser. It also appeared in evidence that the builder, at the instance of the
plaintiff, punched his name on the keel, for the express purpose of securing the vessel
to the plaintiff, and, although he refused after this to execute a formal assignment to
the plaintiff, yet at the same time he admitted her to be the plaintiff’s propemty. It
‘was held that whether the property passed was to be shown by the intention of the par-
ties, as gathered from all the circumstances of the case. In regard to the payment by
instalments, no decided opinion was expressed. As to the appointment of a person to
superintend the work, the following language is used : *‘ It certainly could not be con-
templated that he was to superintend the building of more than one vessel under this
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of sale, to distinguish it from the bills of sale made on subse-
quent transfers of the ship. But, as we have already remarked,

contract, or that he was to superintend the building of any vessel which Joyce could,
at his pleasure, transfer to another person. Still, it must be admitted, that this is by
no means conclusive as to the question of property ; it may be that it would have been
a breach of contract not to deliver the specific vessel to the plaintiff as soon as she was
completed, and yet the property, until she was completed, might have remained in
Joyce.” But it was held, that, however ambiguous these circumstances might be, still
the punching of the name, and the declaration of the builder, were conclusive to show
that it was the intention of the parties that the vessel should pass to the plaintiff.
Affirmed in the Exchequer Chamber, 25 L. J., B. Q., 321, 36 Eng. L. & Eq. 148. In
Baker v. Gray, 17 C. B. 462, 34 Eng. L. & Eq. 387, payments were to be made by instal-
ments from time to time, and it was stipulated that if the vessel was not finished within
a certain time the vendee might enter and take poseession of her, and that the property
in her should be deemed, from the payment of the first instalment, to be in the vendee.
It inay, therefore, be considered as doubtful whether the mere fact of payment being
made by instalments, although commensurate with the progress of the vessel, is of itself
proof that the parties intended the property to pass, and a contract similar to the one
in Baker v. Gray has at least simplicity and safety to recommend it. It was decided
in Glover v. Austin, 6 Pick. 209, that, although a contract to build a ship was inopera-
tive to pass the property therein, yet a conveyance of the keel, after it had been laid,
vested the property of that in the vendee, and drew after it all subsequent additions,
according to the maxim of the Civil Law, “ proprietas navis cerine causam sequitur.”’
See also Sumner v. Hamlet, 12 Pick. 76, 82.

An agreement to pledge a vessel then building to cover certain advances, and that th
pledgee may parchase her at a certain rate, is neither a sale nor a mortgage or pledge,
and transfers no property in the vessel, although the advances are made. Bonsey v.
Amee, 8 Pick. 236. But in Reid v». Fairbanks, 13 C. B. 692, 24 Eng. L. & Eq. 220,
where, ander an agreement to byild a ship, the defendant, to secure the plaintiffs, as well
for the advaaces they had previously made to him as for those which they should be
called upon to make to complete the vessel, made them a bill of sale thereof, which
stated that be transferred to them a certain ship in progress of building, (describing it,)
and also six hundred tons of timber to finish the vessel, *“to have and to hold the said
ship or vessel, etc., to the said J. Read, when the said ship or vessel shall be completed
and finished, in as full, ample, and perfect a manner as if the said ship or vesscl was
ready for sea, and ready to be delivered to the said J. Read at the time of executing
these presents,” it was held by the court that the property passed to the plaintiffs by
the bill of sale, and that the habendum had not the effect of postponing the vesting
thereof to the time when the ship should be completed. Jervis, C. J. said: “ There is
1o doubt the whole question is one of construction of contract. There may be cases
in which sach a ¢ontract would have the effect of transferring the property only at a
fature period, or it may have the effect of transferring the property at once; but it
seems to me that here it was intended to pass the property at once, becaase the object
of the instrument was to give the plaintiffs security for advances. It has been con-
tended that it is no security, but merely a contract between the parties ; but it professes
to be & security, and it cannot be so unless it operate as a present sale, and it does not
signify what happens afterwards. It is, therefore, unimportant to consider the effect
of the registration of the vessel. I think it very likely that if there had been no bill of

. 7 -
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this distinction does not exist, or not for any practical purpose,
in this country.!

The builder should deliver to the first owner his certificate,
that the owner may give it to the collector, as required by the
statute of registration.?

4. Of the Possession of the Purchaser.

The ship, although only a personal chattel, is one of a pecul-
iar character ; and these pecyliarities introduce some modifica-
tions in the principles of the law of sale, or in the application of
them; particularly in the rule as to delivery and possession.
This rule, in reference to chattels generally, is, that if possession
do not pass at once, or with but little delay, it is a badge of

. fraud, and the sale is defeated. But a ship may be sent to sea,
not merely to go to the antipodes, but to pass from port to port
as profitable engagements shall offer, for many years. It is
certain, however, that the owner should, in the mean time, be
able to sell his ship, if he wishes to. And the rule which we
would lay down is this: that a bond fide sale, on consideration,
with whatever transfer of papers and of registry can be made,
is valid, if possession be taken by the purchaser as soon as

®is practicable by reasonable endeavor, however long it may be
before such possession is or can be taken.

The principles, we should say, are these: first, that the sale,
meaning a transfer on good consideratioft and in good faith, does
not give merely an inchoate right, to be completed by posses-
sion; but does in fact pass the whole property in the ship, and
is a complete transfer thereof, vesting the same in the pur-

sale there would still have been enough to bind the property in the ship. But it is
.annecessary to consider that part of the case.” The effect of these decisions seems to
be that the time when the property in & ship passes, on a contract for building her, is 8
«question of intent to be gathered from all the circumstances of the case. Where the
-property does pass before the completion of the ship, the builder has a common law
lien, or right of possession to finish her and earn the full price. Woods v. Russell,
.supra. ¢

1 Sce ante, p. 57, note 2.

3 Act of 1792, ch. 1, § 8,1 U. S. Stats. at Large, 291. As to the effect of the transfer
.of the builder’s certificate to the purchaser under the English Registry Acts, see Woods
. Russell, 5 B. & Ald. 942.



CH. III.] COMMON RULES RESPECTING THE SALE OF A SHIP., + 79

chaser, but liable to be divested by his laches in taking posses- -
sion. The second would be this: that the purchaser is not
bound to take possession as soon as possible by any means; he
is not bound to go, or send an agent, or even transmit authority
at once to a foreign and a distant port; but may, generally at
least, wait her arrival in her home port. He ought, however, in
prudence, if not in law, to forward notice of the sale and transfer
to him to the master of the ship, (which has been held equiva-
lent to taking possession,) and also to cause his name to appear
on the register of the United States as owner, as soon as prac-
ticable, that he may give the public whatever notice such a
record gives. :

The distinction we make in the first principle is of much prac-
tical importance. If such a sale gives only an inchoate right, to be
completed by possession, then of two innocent transferrees which
ever can, by any means, get possession first, prevails over the
other. This we deny to be the law, and hold that the cases
which seem to lead to this conclusion are either erroneous, or
are to be justified only by their peculiar circum¥tances. Un-
doubtedly, priority of possession may lead to an inference of
laches ig him who does not get possession; but it by no means
proves it; and that is the only question. This will always be a
question of mixed law and fact, and may sometimes be a diffi-
cult one. 'We say, however, that a subsequent purchaser cannot
defeat the title of an earlier purchaser, by using means to get
possession which the first purchaser either could not use or was
not bound to use, and the non-user of which was not laches.
Even that court which has permitted a second purchaser to com-
plete his title by a first possession, and defeat a former purchaser
without laches, has held that an attaching creditor has nota sim-
ilar right. For if there be a sale in good faith, then an attach-
ment by a creditor of the seller, and after that, but without any
laches, possession is taken by the purchaser, the attachment is
defeated.! ®

~

1 Both in England and in this country, such a transfer, whether absolute or by way
of mortgage, or in trust, is valid, provided the vendee or mortgagee take possession
of the ship within a reasonable time after her arrival in port. Such actual possession
being requisite, not to vest the property in him, — for this is completed by the livery of
the bill of sale, or other muniments of title, Lord v. Ferguson, 9 N. H. 380 ; Brooks
v. Bondsey, 17 Pick. 441, —but to exclude the operation of the statutes of James I.
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The effect of an entry of a transfer in the custom-house record,
or of a registration of the purchaser, as owner, or of the want of

and Elizabeth, where they are recognized, and generally because a failure to take pos-
session is evidence of fraud. Ex parte Matthews, 2 Ves. Sen. 272 ; Atkinson v. Maling,
2 T. R. 462 ; Gordon v. East India Co. 7 T. R. 228, 234; Robinson v. Macdonuell, 5
M. & S. 228 ; Philpot v. Williams, 2 Eden, Ch. 231 ; Ex parte Batson, 3 Bro. Ch. 362;
Kirkley v. Hodgson, 1 B. & C. 588; Mair v. Glennie, 4 M. & S. 240; Hay v. Fair-
baim, 2 B. & Ald. 193; Portland Bank v. Stgbbs, 6 Mass. 422; Portland Bank ».
Btacey, 4 Mass. 661 ; Patmam ». Dutch, 8 Mess. 287. In Lamb v. Darant, 12 Mass.
54,56, Parker, C. J., held it to be well settled that such a conveyance by deed passes the
property. But the distinction, if any was meant, is not recognized in the other cases.
See Tucker v. Buffington, 15 Mass. 477 ; Badlam v. Tucker, 1 Pick. 389 ; Gardner v.
Howland, 2 Pick. 599 ; Joy v. Sears, 9 Pick. 4; Pratt v. Parkman, 24 Pick. 42;
Tarner ». Coolidge, 2 Met. 350 ; Winsor v. McLellan, 2 Story, 492 ; Brinley v. Spring,
7 Greenl. 241 ; Morgan’s Ex’rs v. Biddle, 1 Yeates, 3; Wheeler v. Sumner, 4 Mason,
183; D’Wolf v. Harris, 4 Mason, 515; Conard v. Atlantic Ins. Co. 1 Pet. 386, 449.
But the purchaser takes possession subject to all valid claims before notice of transfer.
See cases supra, also Gillespy v. Coutts, Ambler, 652. It is true that in Portland
Bank v. Stubb, 6 Mass. 422, 425, Parsons, C. J., says: “ The conveyance by Weeks
& Son to the plagmtiffs being a mortgage, it is a pledge of a personal chattel. But to
such pledge a delivery of the chattel is esseutial to give the pawnee & special property
in it. And although a ship at sea may be mortgaged, yet the mortgagee must take ¢
possession as soon as he may on her return, before the mortgage is complete.” But by
this is meant only that it is not complete in regard to a third person witffout notice.
The cases also of Lamb ». Durant, 12 Mass. 54, and Lanfear ». Sumner, 17 Mass.
110, have been supposed to support the doctrine that as between two innocent pur-
chasers he who first acquires actua/ possession completes his title as against the other;
and the latter case has been questioned on that ground. Ingraham ». Wheeler, 6 Cona.
277, 284 ; Ricker v. Cross, 5 N. H. 570, 573. See, also, 6 Law Reporter, 95. This is
owing, we think, to'a misunderstanding of the principles on which those cases were
decided. It is well settled, that, as between the parties, the property in goods sold will
pass to the vendee, although the possession may remain in the vendor. But under the
statute of 13 Elizabeth, to render the transfer valid as to third parties without notice,
there must be a change of possession. 1 Parsons on Contracts, 441, 442; Twyne's
case, 1 Smith’s Lead. Cas. 1. But, where actual delivery is impossible, constructive,
or, as it is sometimes called, symbolical delivery, is sufficient. The difficulty has
arisen from overlooking this fact. In both Ingraham v. Wheeler and Ricker v. Cross
there was a delivery of this nature. But in Lamb v. Durant and Lanfear v. Sumner
this was not the case. In the latter, the goods were supposed by their owners in Phila-
delphia to be #& sea. They were actually landed in Boston. A written assignment
was made in Philadelphia and delivered, but no money was paid, no bill of lading
transferred, and there was no pretence whatever of any symbolical delivery. The
goods were subsequently attached by creditors of the vendors, and possession taken by
the sheriff, against whom the action was brought. The court did not deny, that, if
there had been a legal, as distinguished from an actoal delivery to the first purchaser,
his title would have been protected. See also Gardner v. Howland, 2 Pick. 599, 602,
per Parker, C. J. In Lamb v. Durant, the vessel was owned by a firm. One partner
was abroad, and in actual poesession of the vessel. It was held, that, under the cir-
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such registration, presents questions connected somewhat with
that which we bave just considered. The question is, in fact,
whether this custom-house record is intended to be, or is in law,
a public record, having a similar effect upon title that the public
registry of deeds has on land titles. That is, is an entry of
transfer or title in that registry, public notice to all the world;
and can a subsequent transferree hold wherever there is no such
register, unless,— agreeably with the equitable construction of
the statates of land registry,— a knowledge of the transfer can
be brought home to him, which shall have, so far as he is con-
cerned, the same effect as a public registry? This subject has
already been fully considered, and we refer to what we have said
upon it in a former section and notes.!

cumstances of the case, a transfer by the home partner must be subject to all incam-
brances, made by the partner in possession before notice of transfer, and that accord-
ingly a sale with delivery of possession by the latter would intercept the title attempted
to be passed by a sale by the former. In such a case it might well be held that there
could be no constructive delivery by the home partner. See Hewitt v. Sturdevant, 4
B. Mon. 453. The purchaser must, however, take possession within a reasonable time
‘after the vessel arrives in port, and what is such a reasonable time is a question for the
jury to determine from all the circumstances of the case. Joy v. Sears, 9 Pick. 4.
Possession must be taken before the departure of the vessel on a new voyage, where
the transferree is aware of her arrival in port. Ex parte Matthews, 2 Ves. Sen. 272. In
Brinley v. Spring, 7 Greenl. 241, the court say that it may be deduced from the case
of Mair v. Glennie, that notice to the captain supersedes the mecessity of taking poe-
session of the ship. So in Turner v. Coolidge, supra, the court strongly inclined to
the opinion, that the possession of one part-owner who acted for himself and also for
the other part-owner, who had purchased the rest of the vessel, superseded the neces-
sity of the vendee’s taking formal possession, and vested the property in him. See,
also, Addis v. Baker, 1 Anstr. 222 ; Winsor v. McLellan, 2 Story, 492. Where the
sssignment is conditional, as in the case of a mortgage, an agreement that the mort-
gagor shall remain in possession until condition broken likewise relieves the mortgagee
from the obligation to take possession. Badlam v. Tucker, 1 Pick. 389; Conard v.
Adaatic Ins. Co. 1 Pet. 386, 449. As to the consequences of allowing the assignor
t0 remain in possession, where there is no such agreement in the bill of sale, and the
ship is not at sea, under 21 Jac. c. 19, § 11, see Monkhouse ». Hay, 2 Brod. & B.
114 ; Robinson v. McDonnell, 2 B. & Ald. 134; Stephens v. Sole, cited in Ryall v.
Rowles, 1 Ves. Sen. 352; Hall v. Gurney, 24 Geo. 3, B. R., 1 Cooke’s Bankrupt Laws,
342. It would seem in accordance with the general principle governing such trans-
fers, that it is not essential to their validity that the ship should be at sea at the time,
provided she is equally beyond the immediate control of her owner, and accordingly in
Ez parte Batson, 3 Bro. Ch. 362, and in Putnam v. Dutch, 8 Mass. 287, the court
beld a sale of a vessel in another port to be effective, provided the vendee was guilty
of no laches in taking possession on her arrival in the port where he resided.
1 See p. 40, note 2, and sect. 1, of this chapter.
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CHAPTER 1IV.

OF PART-OWNERS.

SECTION L
HOW PARTNERSHIP IN VESSELS IS CREATED.

Two or more persons may own a ship by building it together,
or purchasing it together, or by even purchasing a part. How-
ever it be acquired, they are tenants in common and not joint-
tenants, unless by force of a special agreement between them.
Therefore if one dies, his share goes to his representatives, and
not to the surviving part-owners.! If the register or instrument of
transfer, or written evidence of ownership, do not define the pro-
portions in which they hold the property, they will, in the ab-
sence of proof to the contrary, be presumed to have equal shares?

1 Tn a note in Abbott on Shipping, p. 97, first introduced by the author in the third
edition, it is supposed, that, if a ship were granted to a number of persons generally,
without distinguishing in any way the shares of each, they would bocome joint-tenants
at law, and that the rule jus accrescendi inter mercatores locum non habet could be enforced
only in equity. For this doctrine no authority is cited, and we are confident that it is
not the law. That part-owners are tenants in common has been settled in numerous
cases. Graves v. Sawcer, T. Raym. 15; Ex parte Young, 2 Ves. & B. 242; 8. C.
2 Rose, 78, n. ; Ex parte Harrison, 2 Rose, 76; Owston v. Ogle, 13 East, 538; Helme
v. Smith, 7 Bing. 709; The King v. Collector of the Customs, 2 M. & S. 223; Green
v. Briggs, 6 Hare, 395; Nicoll ». Mumford, 4 Johns. Ch. 528; Mumford ». Nicoll, 20
Johns. 611 ; Lamb ». Durant, 12 Mass. 54 ; Merrill v. Bartlett, 6 Pick. 46; Thom-
dike v. DeWolf, 6 Pick. 120; French v. Price, 24 Pick. 13 ; Harding v. Foxcroft, 6
Greenl. 76; Patterson v. Chalmers, 7 B. Mon. 595, 598 ; Milburn v. Guyther, 8 Gill,
92; Jackson v. Robinson, 3 Mason, 138; Macy v. DeWolf, 3 Woodb. & M. 193, 205;
Knox v. Campbell, 1 Penn. State, 366 ; Hopkins v. Forsyth, 14 Penn. State, 34, 38;
Buddington v. Stewart, 14 Conn. 404 ; Revens v. Lewis, 2 Paine, C. C. 202.

2 Glover v. Austin; 6 Pick. 209, 221, per Parker, C.J.; Ohl v. Eagle Ins. Co. 4
Mason, 172 ; Alexander v. Dowie, 1 H. & N. 152, 87 Eng. L. & Eq. 549, 551, per Pol-
lock, C. B. But the Act of 1850, c. 27, § 5,9 U. 8. Stats. at Large, 441, provides that
“ the part or proportion of the vessel belongmg to each owner, shall be inserted in the
register of enrolment.”
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A ship, like any other chattel, may be held in partnership, and
constitute a part of the stock in the firm.! And then all the
powers, duties, and obligations of the owners towards each
other will be determined by the law of partnership. And if per-
sons who own a ship as part-owners, and not as partners, equip
and fit the ship out in all respects, and load her and send her
forth upon adventure, in the cost and profit and control of which
they are to share as partners would, there seems no reason for
denying that they hereby form a partnership, or, at least, a guass
partnership for this voyage and adventure ;2 and that the law of
partnership will apply to it so far as to give each of them a lien
on the property for his disbursements and advances, for and
upon this ship and voyage, and render them liable in the same
way as partners;® although it might be doubted, perhaps,
whether, if the partnership be such a constructive one, it would
give to each part-owner the absolute power of disposing of the
whole property, in the same way in which a partner would have
that power. '

There is certainly no right of survivorship among part-owners
of a ship; and it is said jus accrescends, inter mercatores, pro
beneficio commercii locum non habet.5

It has been held, (but is not now,) that all the part-owners of
a ship must be parties to a bill filed for am account of the profits
of a ship,® however arising, or in whatever form existing;

1 Doddington v. Hallet, 1 Ves. Sen. 497 ; Wright v. Hunter, 1 East, 20; Mumford
v. Nicoll, 20 Johns. 611 ; Harding v. Foxcro! reenl. 76 ; Phillips v. Purington, 15
Maine, 425; Seabrook v. Rose, 2 Hill, Ch. ; Patterson v. Chalmers, 7 B. Mon.
595; Hewitt v. Sturdevant, 4 B. Mon. 453.

2 Doddington ». Hallet, 1 Ves. Sen. 497 ; Mumford v. Nicoll, 20 Johns. 611, re-
versing the decision of Chancellor Kent in the same case, 4 Johns. Ch. 523. See, also,
Macy 0. DeWolf, 3 Woodb. & M. 193; Hewitt v. Sturdevant, 4 B. Mon. 453; Hinton
v. Law, 10 Mo. 701; Gardner v. Cleveland, 9 Pick. 334. See, however, Hopkins v.
Forsyth, 1