


























































































































































































































































































































































































































































































































































































































172 'HE LAND LAW

the executors named ; and that, if one died, the
not execute it.} But, as early as 1637,? the cour nﬁf
seemed to have applied to directions of this kind in
rule that a trust shall not fail for want of a trustee
case where there was no direction who should sel
directed the heirs to sell; and this method of dealing
a situation was upheld by the House of Lords in 1670.
latter half of the century there are many instances in
powers were treated as being in substance trusts, :
as such. Thus in 1655, in a case where the executors h
directed to sell the land to pay debts, and they had n
bill by the creditors, asking that the heirs should be di
sell, was successful* In 1661, a direction that lands s
sold for the payment of debts and legacies, was enforced
the surviving trustees and the heir, “because the lands
with a trust which will survive in equity”;® and in
murrer on the ground that such a power was, “but
in the executor which is dead with him,” was over-ruled.®
This jurisdiction, thus assumed by the court of C
tended to render obsolete the analogy drawn by the co
judges between powers and common law conditions. In
rules applicable to these common law conditions ren
analogy peculiarly inappropriate. It was only the heir who
take advantage of the breach of such a condition ;7 and, the
if the condition was attached to his estate, and he was gu
its breach, there was no one who would wish to take adv
of the breach. For this and other reasons the superior f
of the modern trust has gone far to render obsolete much «
learning of common law conditions, which, in the
century, the courts of law applied to elucidate and to gi
to the wishes of testators.® This process was b’egmniﬂg
latter part of the seventeenth century. In some of the
decided these conditions were treated as trusts; and
struction necessarily reacted upon the manner in w
given by testators to their devisees to dispose of the prof
vised were interpreted. Thus, in cases of the type of Da
Ubley,? the difficulties, which the court then felt, can be ¢
by treating the devisee’s estate as an estate for life, with a

1 Above 155.

*Locton v. Locton (1637) 2 Free. 136; in Pitt v. Pelham, ibid 135, an
of Hyer v. Wordale decided in 1606-1607 was cited ; apparently it went
ground of fraudulent dealing by the executrix; and probably the jurisd
originally based, partly at any rate, on this grom:d.

3 Pitt v. Pelham 2 Free. at p. 135. 4 Amby v. Gower 1 Ch. R
5 Gwilliams v. Rowel Hardres 204. & Garfoot v. Garfoot 1 Ch,
7Vol. ii 504 n. 5; vol. iv 416. 8Sugden, Powers (8th ed

9 Above 169.












had placed, side by side with the common law rules
powers, a large supplementary structure of equitable
these rules proceeded on the principle that the i
creator or the donee of the power must if possibl
they tended to strengthen the hold of the appointees
perty which was the subject of the power. They therefo
to strengthen that connection of power with property w
been created by the legislation of the sixteenth century.
now examine the manner in which, as the result of thes

ments, the mixture of the proprietary and the mandatory
of powers had created a new kind of interest in, and
machinery for dealing with property, and the effect of t
interest and this new machinery upon the land law.

The Proprietary and the Mandatory Aspects of

The rules which have fixed the character of the various
of powers, and prescribed the conditions of theif creation
suspension or revocation, were developed, partly by the
law, partly by equity, and partly, in the nineteenth centu
Legislature. The common law courts have laid down a -
rules and principles, which govern many of those powers
the sixteenth century, had been brought under their ju
the operation of the statutes of Uses and Wills ; and, as the
of this development, most of these powers, though still
many of the characteristics of an authority or mandate, w
acquiring many of the characteristics of a proprietary
On this foundation of legal rules and principles the court of
cery, in the latter part of the seventeenth and in the ei
centuries, erected a superstructure of equitable rules, t
tendency of which was to develop the proprietary char:
of these powers. In the nineteenth century certain ch i
made by the Legislature. These changes tended mainly in
same direction; but partly also in the opposite direction, in
they restored to the donees of powers some of that disc
authority, which had been unduly interfered with by some
doctrines of the court of Chancery. In considering, theref
development of the law as to the proprietary and the m
aspects of powers, I shall consider, firstly, the rules laid
the common law courts, secondly, the additions made by the «
of Chancery, and thirdly, the principal changes made by the L
lature. In conclusion, I shall endeavour to indicate the outst
ing peculiarity of these powers of appointment, and to sum
the effect which the growth of the law, described in this an
fhedpireceding sections, has had upon the development of t
and law.
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made in two other cases cited in Corbet's Case,* and in
Case.® But in all these cases the court held that a
providing that the interest of the tenant in tail should ceas
he were dead, was void for several reasons. Firstly, bec:
was both contrary to law, and repugnant to the nature
interest granted, to make an estate tail cease as to t
but keep it subsisting as to his issue;® secondly, becau
interest could be thus forfeited upon mere attempts to al
would be wholly uncertain;* and thirdly, because it is .
an inseparable incident of an estate tail that it should be
be barred by a recovery, as freedom of alienation is an i
incident of an estate in fee simple.® A proviso of this ki
therefore repugnant to the nature of the estate granted ; an
Littleton’s criticisms of Rickhill’s settlement,® and 2,
Case™ were cited in support or illustration of this view.

The device adopted in Mary Portington's Case® avoidec
objections by providing that, on the doing of any act wh
vented the lands from descending as limited by the will
testator, the estate of the person doing such an act shou
as if ke or she were dead without an heir of his or her body.

1 Germin v. Arsoot {1595), cited 1 Co. Rep. at f. 85a; Chomley v.

{1593‘) cited ibid at f. 86a.
(x606) 6 Co. Rep. 40a.

'“ It waa resolved that it was impossible and repugnant that an e
should cease as if the tenant in tail was dead (had he issue or no), for
canmtoeesesolongasncmhnm but here his intent was to ¢ 3
tail ; and to cease it in respect to the party offending only, and not as to a
which is impossible and repugnant and against law ; for every limitation or
ought to defeat the whole estate, and not to defeat part of the estate,
ga;e 8{;606) 6 Co. Rep. at f. 4ob; cp. Corbet’s Case (15g99-1600) T Co.

5b, 86a.

441t was resolved that these words ‘attempt etc.’ or * go about etc.’
words incertain and void in law, and God forbid that the inheritances and
men should depend on such incertainty. . . . For if one who is bound with
perpetuity goes to counsel learned, to know whether he might alien part ﬁor
of his debts, or for advancement of his Xwn ger children, or for any other n
is that a breach of the Prmso or not," Mildmay’s Case at ff. qsa., 42b; cp.
argument in Chudleigh’s Case, above 2or1.

& Mildmay’s Case at ff. 41a, 41D.

8 Corbet's Case at f. 88a; Mildmay’s Case at . gb above 89-g1.

7 Fitzherbert, Ab, %aud Furis Clamat pl. 20 (6 Rich. IL); The case is
marized by Anderson, C.J., in Corbet's Case at f. 84b, ‘ A man makes a I
condition, that if the lessor grant the reversion, that the lessee shall have
the lessor grantthere\remon by fine, he shall not have the fee, for the cond
repugnant and voi

(z614) 10 Co. Rep. at 35b.

? 10 Co. Rep. at ff. 36a, 36b; as Fearnesays, Contingent Remainders
“In the former cases the proviso was repugnant to a rule of law, as bemg
to the avoiding only part of the estate tail, viz. so far only as respected tenant
himself, still leaving it good as to his :saue, and also invo something
dictory and absurd in itself, being to determine the estate tail, as if tenant
were dead; which in fact does nct determine the estate tail. Whereas the
Mary Pomngtcm steered clear of these objections; the proviso there ennring
the whole estate tail; and to determine the estate tail as if tenant in tail i
without heirs of his body, which really is a determination of the estate tail.”
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quasi a contingent estate, which is destroyed by this
before it came 77 esse, for otherwise it would be a mis
kind of perpetuity which could not by any means be
Later in the century, many judges, faced by the proble
by these indestructible executory interests, were often
subscribe to Dodderidge’s views.?
The decision in Pells v. Brown showed that the pro
creating a new rule, to prevent the creation of a per;
not confined merely to creating a rule applicable
devises of terms. It showed that such a rule must be
rule, applicable to all kinds of executory interests. Th
been very clearly pointed out by Gray. He has very
that, if the decision in Pells ». Brown had been otk
these executory interests had been held to be destru
contingent remainders, “the need of a rule against
might never have been felt” ; and that “even if som
had finally been evolved, it would probably have be
than its present form.”® For the same reason it would a
true to say that, if the projected bill of 1597 * had ever b
law, it would probably have had a similar effect in preve
the growth of the modern rule. It was then proposed to
that ““all lymitacions by uses or wills made . . . for any
of restrayninge of any person or persons that hath or sh’all
any estate of inheritance in any lands tenements or he
from sellinge devisinge or assuringe the same . . . shal
void”’; and that the persons entitled to such estates of inh
should enjoy them discharged of such restraint. Clearl
clause would have had, and was probably intended to
effect similar to, but more severe than, the effect which
have been produced by a contrary decision in Pells v.
It would not only have rendered destructible, it would
have destroyed these executory interests after an estate of
ance; for the decision in Pells v. Brown showed clearly
executory interest there held to be indestructible, did oper.

1 Cro. Jac. at p. 592; and see his quaint remarks on this subject more
in 2 Rolle Rep. at p. 221—** Si homes poient faire continuance de terre in lour

for ever, ceo fuit a preventer le providence de Dieu, who sets up and pulls
a luy pleist a son pleasure, Thou fool, this night shall thy soul be taken from
mes si uities serront establish ceo voilt prevent tout le power del di

terres e Dieu; Lord Nottingham's remarks, above zo08-20g. J
b '?&'I“hese executot? devises hadng not long been countenanced when the
repented them ; and if it were to be done again, it would never il ; andtl
there are bounds set to them viz. a life or lives in living ; and urthuthey
by my consent at law, let Chancery do as they please,” Sca
foyoo} 12 Mod. at p. 287 per Treby, C.].; cp. the remarks of
E g and sei Gray, I?P ut.ﬁIzSn al for ;herema:ks attributed to Rolle,
atch arg. in v. Lay (1651 e 258, 27.
‘Opgut. zzg A Abovt 198, 214 ; App, II.












222 THE LAND LAW

bequest over after William’s death ; that conseque
executory bequest after a single life; and that t
valid.! Bridgman continued to take this view of the la:
of the decision in Child v. Baylie. We shall see that
veyance which he drew in 1647 for the Duke of Nor
validity of which was in issue in the Duke of Norfolk’
depended upon its correctness;® and in the case of
Saunders in 1669 * he, as Lord Keeper, with the appro
the judges whom he had called in to advise him, gave a
accordance with it. Naturally this case played a not
able part in the arguments in the Duke of Norfolk's
which the view, which he had thus continued to
finally established.®
But, till the decision of the Duke of Norfolk's

decision in the case of Wood v. Saunders stood alone.
common law judges stood by their decision in Child v.
for, though they were quite well aware that it was reme
vesting which must be guarded against,® and though tl
which came before the courts made this fact mcreasmgl
they could not wholly clear their minds from ideas which
derived from a consideration of the nature of the preceden!
estate. If a limitation was to A and his assigns, or to
heirs of his body, that was in substance an estate tail,

1Cro. Jac. at p. 460; Gray, op. cit. 126-127.

"‘Thmmdmmmbothscﬂedanddelweredinthepmeof
Bridgman, Mr. Edward Alehorn, and Mr. John Alehorn, both of
Keeper 's Clerks; I knew them to be so. This attestation
is a demonstration to me th:ga&wcm drawn by Sir Orlando Bridgman,”
Norfolk's Case (1682) 3 Ch, atp. 27.

3 Below 223-224.

41 Ch. Cas. 131; S. C. Pollex, 35; the former thus states the
laid down : ¢ that when the trust of a term is to one for life, the remain
remainder to a third person, John, for the whole term (if he outlive the
life), the remainder to another (Edward the remainder to the
viz, John . . . being merely conti t, was not 8o vested in him, as that |
could have 1t, he dying before his father and mother (the two tenants
that . . . he dying in the life of tenant for life . remainder over

. was well limited ' ; as Lord Nottingham pomtedout in the Duke
Case 1:682}3 Ch. Cas. at p. 36, it was in substance held that ‘‘the who!
vested in John, if he had survived; yet the contingency never happening,
wearing out in the compass of two lives in being, the remainder over to
might well be limited upon it*’; ; and he added, * thus we see that the same
which Sir Orlando Bri heldwhenhewasapraeﬁm,and drew these
ances, upon which the question now ariseth, remained with him, when |
judge in this court and kept the seals.”

8 Gray says, op. cit. 126, that Da.vengort ‘ was the first person to
clearly the principle on which "the ruIe &?ofm]!ﬁw:nd
i the ar, ent is
p?:gﬂandztg\:ll?bedemmt:emth gman had a good deal more
than Daven wnhthewmalmbhahmeuofthepnnapleimwm
Daven en unsuccessfully contended.

goe t.he remarks in Leventhorpe v. Ashbie (1635) 1 Rolle Ab. Devise L. |

cited above 208 n. 5. )





































petl.lltles in all sorts of property, and xf, rmth the
Commissioners, we recognize the expediency of appl
general rule to these conditions; we must, I think, admit
extension of the rule to these conditions is as legiti:
original creation of the rule, and the later developments
sphere of its application.
With respect to rights of re-entry for non-payment
charge the matter is considerably more doubtful.
Property Commissioners considered that these rights
be included within the rule! They were treated by t
sioners and by Lewis as “ part of the estate of the gran
rent”;? and, in spite of dicta which point the other
wouid seem that there is considerable force in the argum
they are in effect vested interests to which the rule can
(2) The second question—the relation of the modern
the older rules, and to the interests to which these older 1
ply—is very much more difficult. It is not a question o
ing the modern rule to a set of interests, older than the
rule, to which neither this nor any other similar rule has
fore been applied. Rather, it is a problem which involve
questions: Firstly, how far (if at all) has the growth
sion of this modern rule affected a set of interests to w.
rules, some of which were designed to effect an object s
the modern rule, are applicable? Secondly, how far
has the modern rule affected these older rules? _
In the nineteenth century this question was argued,
the form in which I have just stated it, but in the form
inquiry as to whether or not legal contingent remain
subject to the modern rule against perpetuities.* Those
contended that they were not subject to the modern rule, ar
that contingent remainders were much older interests than.
ing and shifting uses, executory devises, and other future eq
estates; ° that the rules regulating the limitation of cont
remainders, and their liability to destruction, were quite ¢
to prevent the creation of a perpetuity by their means;
was the fact that these executory interests had been held
indestructible in Manning’s and Lampet’s Cases and in
Brown which was the cause for the formulation of the
rule; ¢ that distinguished authorities had denied that the 1
plied to legal contingent remainders;” and that therefor
1 2 el'?et‘ﬁ R.6
"é‘::;rd Rgllogs.z J. Mackey's arhcle%n%iub ua&l 134.3) i
¢ For the earlier authorities see Sweet, Perpetmtles L.Q.R. xv 7:

% Challis, Real Property ed.) 197.
¢ Ibid 316-217 i 71bid; L.Q.R. xv 84-85.


















ferance, and tenancies from year to year. s

(1) Technically the tenancies in the first class fall into
widely separated groups of tenancies for life or lives
freehold, and tenancies for terms of years which are ¢
ests. The main incidents of estates for life were sett
mediaval period.! They were restated by Coke;? :
treating of this topic, Coke also gives some account
estates which were classed with estates for life.® E
on the lives of other persons were likewise freehold in
and they were a very common form of tenancy down to
of the eighteenth century.® Considering the manner
the incidents of such estates pu» auter vie were regul:
mon law, there is some justification for the view that
most absurd form of tenancy that ever existed in
estate.”® But in point of fact the advantages con
the Middle Ages and later, by the possession of the
plain the prevalence of both these forms of tenancy.
greater part of the medizeval period it was the frecholde
who could get specific restitution ;7 and later, when t
ceased to be a distinguishing feature of a freehold int
continued to possess other advantages over a chattel
Being a freehold interest it conferred the Parliamentary
on the tenant ; and the interest of a tenant who held under :
for lives was not liable on his death for his simple contract «
The statute of 1540,° which conferred on certain limited
the power to make leases, enumerates leases for life, for lix
for twenty-one years; and this is fairly clear evidence that,
sixteenth century, leases for life or lives were as com
leases for terms of years.

But, though leases of this kind continued to be com
after the medizval period, they were tending to be re
leases for terms of years—generally, in the case of agr

1Vol. iii 120-123. 2Co. Litt. f. 4xb.

3¢If 2 man grant an estate to a woman dum sola fuit, or durante vi
quamdiu se bene gesserit, or to a man and a woman during the coverture,
as the grantee dwell in such a house . . . or for any like incertain time
these cases if it be of lands or tenements, the lessee hath in judgment of law
for life determinable, if livery be made,” ibid 42a.

$4You have perceived that our Author Jhndu tenant for life into two
iz, into tenant for term of his own life, and into tenant for term of another
to this may be added a third, viz. into an estate both for term of his own
the term of another man’s life,” ibid 41b.

# Woodfall, Landlord and Tenant (1gth ed.) :70-:6:.

& Ibid 171 ; see vol, iii 23-125. 7 Vol. iii 213-216.

8 W, , Op. cit. 171 n. -

932 Henry VIIL c. 28, amended by 34, 35 Henry VIII, c, 22; vol.
above 161.
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and this made the doctrine that “an estate
judgment of law than an estate for life,”
which has given rise to some curious rules as
which a term can be limited? and has someti y T
the doctrine of merger, worked hardship® In spite o
statement that, “ by the ancient law of England for ma
a man could not have made a lease above forty y
most” ;# it is not probable that this was ever the law ;
ment comes from that legal romance, the “ Mirror of
and there is evidence that, at the time when the
written and shortly after, leases for very long periods wem
It is true that there are some hints in the Year Books, th:
for a hundred years or more to a religious house mig t be
void as infringing the policy of the mortmain laws;? and
a case of 1613 it was said that a lease for a thousand S
be held to be void, on the ground that it was made with int
defraud the king of his incidents of tenure.® But these
more than vague hints and dicta, which have never m
into any definite rules. Landowners were left free to
for a term of any length that they pleased ; and we
the conveyancers made extensive use of these facilities to
some of the inconveniences arising from the practice
settling land. Thirdly, a lease for years being a chattel in
no estate in remainder could be created out of it A
not at common law settle a term to one for life with
over, as he could settle a fee simple. But, in the case
for years, he could do what he could not do in the case o
hold interest—create a lease to begin in futuro. It folloy

1

Gt et e R E b
held that a grant by a lessee for years of all the term which shonklbeboco
death was void—* for in that he will hold the term d
holds it for a time, which is as long as he has anmtuatmntge

certainty that the term will ever commence”; cp. Gray, ;
571 ; but the contrary seems to have been ruled by Holt, C.J in ::699,
7

37
# Williams, Real Pr (22nd ed.) 547-548; but, as
seventeenth emn.n:y, wﬁg begun to relieve against the )
s:onedbythesmctoommon law rules as to merger, seeThomv.Newmn
3 %\:aanst. 603 ; Nurse v. Yerworth (1674) ibid at pp. 618-619; Loyd v. Langford
2 174. =y
4Co. Litt. 45b, 46a. 5 Bk. IL. c. xxvii ; for this work see vol. ii 3
:gsnB?MHuzgfzi Hil. pl. M Ed. IV. Mich. pl. 8 .
4 Hy. I artin; 3 P rszw
Brook, Ab. Mortmain pl. 39 = 29 Hy. VIIL ; Brook's i :
named case shows that the doctrine was very nebulous. -
8 Cotton’s Case, Godbolt, at p. 192 ; as to leases made with this intent, see vol.
465:: 2, 472 ; vol. vgoﬁ-ao';. vol. vi 641.
Below 380, 38
10 (1537) Anon. 3yer at f. 7a; North v. Butts (xslsdﬂ ibid at f. 140b.
““Itwasresolvpdthatanmdﬁ'ed:old not by the common law b
in futuro, but ought to take effect presently in possession, reversion, or rem
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stroyed by the surrender of the r_ —the
interfered.! In other cases the rule evolved by equity in
tion with family settlements,? then extended to other case
now by the Judicature Act* binding on all courts, that the qt
whether merger shall take place or not is dependent on the
tion of the parties, has provided a sufficient remedy.

In the sixteenth century the law of landlord and te
based mainly on the principles of the medizval land I
traces of these principles may still be discerned in it.
in the sixteenth century, landlords and tenants were very
regulate the terms of their relationship by express co
Many of these express covenants became very usual cc
and, through the joint efforts of the conveyancers who dr
covenants and of the courts who interpreted them, this
the law was gradually adapted to the needs of land
tenants of many different classes of property—of man
and residential properties in urban and suburban dis
of properties in agricultural and mining areas. Wi
assistance from equity and the Legislature, the modern
landlord and tenant was gradually built up on these foun
and it is this branch of the law which now, for the
regulates the rights and duties of those who dwell upon,
make their living from, the land in country or in town. But
assertion could not have been made in the sixteenth cent
Then, and for many years to come, the rural districts were |
peopled by tenants whose rights and duties were determined,
by a contract made between landlord and tenant, but by
customs which regulated the tenure of land in particular ma
To the history of this older order of tenants we must now tu

§ 8. CopPYHOLDS

We have seen that in 1584 Coke could say that "great
of the land within the realm is in grant by copy.” ® -

of which he is estopped from dlsputu.rﬁeand which could not have been rlen /
particular estate continued to exist. law then says that the act itself 2
a surrender. In such case it will be observed there can be no question of i
The surrender is not the result of intention. It takes place mt!.cﬁpmdmtl and even i
splteoAfblzt::m " Lyon v. Reed (1844) 13 M. and W at p. 3 Nhr{e

2See Smmdm v. Bournford (1679) Finch 424; Thomas v. Keymis (1701)
Cas, Ab, 269 pl. 10.

3¢ A court of equity had r!ﬁ:d to the rntmtlon of the parties, to the dutyol?
parties, and to the contract of ties, in d %whether a term was t
treated as merged in the freehold,” Capital and Count:es ank v. Rhodes [1903] 1 !
at p. 653 per Cozens-Hardy, L.].

436, 37 Victoria c. 66 §=s (4)-

5H n's Case 3 Co, Rep. at f. 8b, cited vol. iii zog n. 7.
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reasonable if the copyholder had the inheritance.!
the copyhold was forfeited, unless the heir claimed to
at the next court after three proclamations of the deat
ancestor, was allowed to be good; but the majority of
held that an exception must be made in favour
was beyond the seas.? A custom that, if the tenant
at the time of his death, or if the best beast were eloigned
seizure, the lord could seize as a heriot the beast of
“levant et couchant” on the land, was held to be void.

These are only a few illustrations of the very man;
which the common law courts pruned the luxuriance of
customs, and reduced them to its own standards of rea
But the influence of the common law did not stop here.
a.pphed notonly “corrigendi,” but also “supplendi” and “ac
causa.” As illustrations let us look at some of the rules
to regulate the devolution of a copyhold estate, the
estates permitted, the application of statutes, and the doc
the common law.

The wife’s rights to the property on the death of the
and the husband’s rights on the death of the wife, were
by the custom of the manor. Very generally the w
right to free bench, which was often the right to half the
of which her husband was seised, for her life, or while
tinued unmarried and chaste; and the husband had rights
whole or half of his wife's land, sometimes if there was
the marriage, sometimes whether or not there was
claim to dower® or curtesy ® as at common law, must
by proving a custom that in that particular manor such
or curtesy was allowed. Similarly the rules of inheritance
be varied by the custom. In some manors, for instance,
of gavelkind or borough English prevailed.” But these
were construed strictly ; and, exoept in so far as they pre
rule of the common law holds.® “The descents of copyhc
inheritance,” says Coke, “are guided and directed by
common law.”® Thus the rules as to inheritance ¢

1

s Uo7, oo Bt

3 Parton v. Mason (1561) 1g9b. The lord could either seize or d
a heriot, Plowden g6; from this rule the consequence was deduced that,
the property in the heriot vests in the lord, neg that therefore it can be |
II.IJ(e2 xllaaangr, ibid ; Parker v. Gage (1688) 1 Shower 80; Western v. Bailey

4

. (slggnm oz]n p:;h::: I(zaw.‘rof‘ltce:l Il’lr:{a-ty 1832, Third Rep. 14.

S Rivet's Case (1582) 4 Rep 22b; Paulter v. Cornhill (x595) Cro. E

7 Commission on the Law of Keal Properiy, 1832, Third Rep. 14.
T 8 Ratcliffe and Chaplin’s Case (1611) 4 Leo. 242; Denn v. Spray (17
4

? Copyholder § 50; Brown’s Case (1581) 4 Co. Rep. at f. 22a.
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condition—was void.! It followed, also, that the est
on these admittances could not be subi‘&tt to any c
cumbrances on the lord’s estate;;?* and that nothing tha
could do would affect the copyholder!s estate.® Even
the freehold of the land held by copy to another, so that
to be part of the manor, the copyholders’ estates would
tinue. The only effect of such a transaction was that, as
of the severance, the lands ceased to be parcel of the m:
that, on the one hand, the copyholder was releascd !
court, but, on the other, lost all power of alienati
there was no court at which he could make surrenders a
mittances.*

The same principle was followed with regard to the
ferred on a copyholder in respect of his estate.
disabilities of the lord, a grant by him carried with i
privileges conferred on the copyhold tenant by the cust
manor. Thus in Swayne’s Case® a manor was leased
exception of the trees and underwood. It was a custom
manor that copyholders could take trees growing on the
ings for fuel and to make fences. The lessee granted
copyholder; and it was held that, though the lessee was b
from taking wood, the copyholder could take it. “Notwit
ing the severance by the exception . . . yet such grantee
should have estovers ; for the estate of the copyho]da' (who
in by voluntary grant) is not derived out of the estate or
of the lord of the manor; for the lord of the manoris b
instrument to make the grant.” ¢

On the other hand, the grants made by the copyhold
subject to the ordinary rules of law. He must be capabl
position ; and he could not convey a greater estate than

1 Westwick v. gf (x591) 4 Co. Rep. 28a.
2 Anon., (1584) 4 aqa Taverner v. Cromwell (1584) 4 Co. R
3 Lane's Case (1596) Rup. at ff. 17a, xyb

4 That after severance the holder shall urem:tothefeoﬁee_,"
shall pay and do other services w are due wi admittance or holdi
court . , . ; but suit of court, and fine upon admittance or alienation are
now the land or tenement cannot be aliened ; for as the copyholder has sor
byhlssmmnce,asappearsbef sohsshegreatpreudioe,foﬂ
surrender or alien his estate,” Murrel v. Smith {Il!cga?
of the law seems to have been a by the 1’:0
Third. Rep. 20; and, according to this view, all that

l.utablc estate, or to aapply to the court of Chancery for a decree, |
{wmg%lﬁ C.B.N.S, at but in Bell and Langley's Case (1587) 4 I
eld that, in suc acau,theoopyholdetshmmnld d:spemewiﬂ:
and in Phi V. ubi su, 3 es, is case wa
d in Phillips v. Ball ubi sup. at pp. 837-838 per Will Jth :
prove that he could aliene by a common law conveyance; and this, as
pointed out, is really the logical consequence of the view that the act
cannot prejudice the rights of the tenant,

:(Igog) 4 R :;ancopyholdas. the la ‘Aéfethf' a bth uahty of

“In as W res] e
holder’s esﬁ so doth it respect both the quality of q


























































were oontrasted in Gate-
suggested, though it did not
mm elﬂmany nghts and rights of
ap ant to a dominant tenement ;* and
mm@pmially tbe ‘case with such rights as a right of
hich was closely parallel to a true easement. At the same
‘the substitution of the action on the case for the assize of
a remedy for the infringement of an easement, tended
this similarity. The remedy for the infringement ot
easement, and for the infringement of a customary right in
ure of an easement, being now the same, the distinction
| these two different kinds of rights was naturally obscured.
lasks&ma, when dealing with rights of way, seems to think
way may be either granted to an individual or attached to
ant tenement.® In Dovaston v. Payne® Heath, J., seems
thought that a man who gave a pubhc right of way
an easement in favour of the public;” Henry Willes, one
editors of Gale on Easements, advocated the view that an
nent m gross was possxble, and his views were cited by the
W ounsey v. Ismay® without disapproval.
ines of thought seem to have combined to get rid of this

i Bmeman Car. at p. 419; Abbot v. Weekly (1676) x Lev.
mLaHmu gancﬂ:asgronn mé. 72

% i&—acmfmmimmuﬁmemahmphyum

sey v. Isma: (:865}:H.andc-129-a custom for the freemen

zmofawwnmeumra ose for the purpose of horse racing ; Mercer v. Denne

2 Ch. 534, [xg:_:ys] 2 ch.lii?’—n custom for fishermen, inhabitants of a parish, to

dammmﬁuyhhaﬁmmamgwwnahauhausmmm
er to the church or market etc. That is good, for it is but an easement and
'ECo.Rep.atfﬁo

I is may be ded on a ; as when the owner of land
anothcta;h dmgwmmmm»gomchumh,wmm
in which case the gift or grant is particular, and confined to the gran tg
it dies 'Eke 5 and!fthegrmuelumthewumry,hemm«

4: mrmnbejumfyhﬁngmthupmmmhmwm
ly such a right of way is either a licence oracm:racmalpm

: properz(ina ubﬁewzy)uintheomerofthesml,subjecttoaneasemmt
benefit public,” ibic atp.ss:l zh:s:sonlyuuelfwem:hem
in the same used it, above n. 3; but naturally
of the word—the old nntechmcal sense and the new technical sense,

confusion,
rale, Easements (7th ed.) 11 n. (¢). ?(x865) 3 H. and C. at p. 498,




























































st superseding the
- the pr of the right to incorporeal
Whe@har or no thwwere the true reasons for

ﬁewof 1549. In Ehzabeths reign it was held
oyment for thirty or forty years was insufficient to
h a prescriptive title, because it was obv;ous that the en-
had begun since the time of legal memory.?
ear, however, that this doctrine was productive of con--
hardship; and the hardship grew greater, as, with the
of time, the period of legal ‘memory receded further into the
Littleton tells us that the inconvenience arising from length
iod within which a writ of right could be brought, was
argument by those who contended that, by the common
. l_ength of time within which a title could be gained by
tion was literally, “time whereof the memory of man
ot to the contrary, that is as much as to say, when such
s pleaded that no man then alive has heard any proof to
ry, nor hath no knowledge to the contrary.”* It is not
, therefore, that, though this suggestion was not followed,
ourts should endeavour to attain the results desired by those
advocated this doctrine, by holding that proof of enjoyment
- back as living witnesses could speak, raised a presumption
joyment from before the year 1189.4# No doubt in many
this presumption enabled the courts to do substantial justice.
there were very serious limitations upon its operation; and,
ses in which it could not operate, all the inconveniences of
of the prescriptive period allowed by the common law
ed. Thus, as the Real Property Commissioners pointed,
1829 5 ‘a right claimed by prescription is always disproved
ewmg that it did not or could not exist at any one point of
since the commencement of legal memory, or, although
ginated before the commencement of legal memory, that
me subsequent period the servient tenement . . . and the
ant tenement . . . once belonged to the same individual,
eby the prescriptive right was extinguish
o obviate these inconveniences recourse was had to a new
which was suggested by, if it did not originate in, the rule
every prescriptive title is founded on a presumed grant made
‘the time of legal memory.® The essence of this new de-
the rule that, in order to support a title by long possession
some incorporeal thing, a grant of that thing will be presumed.

b __uryv Pope (x588) 0:0. Eliza. 118; 8.C. 1 Leo. 168.
70. Real Pmputy Commission, First Report 51.
‘Abcwe 343 ; vol. iii 169-170































































































































































some sort of guide to the conveyancers and ‘testators
as to the words which they must use in order to s
sults. - No doubt the manufacture of these rules w
far by the court of Chancery, and continued long
for them had gone by. But let us not forget that
their use. If they did nothing else, they at least help
the conveyancers to frame their common forms, and s
that practice which has been no small factor in the m
modern land law, and the chief factor in the apy
principles to the needs of landowners.!

We have seen that, in the Middle Ages, the land
it was the most important branch of English law, was
highly developed and the most technical part of the
and that its condition was typical both of the merits
the common law of that period? The rise and grow
had shown that, even in the fourteenth and fifteenth c
rules and doctrines were too narrow;® and obviot
velopments of, and additions to, its rules and
needed to bnng them into confomuty with the ne
and economic ideas and wants of the modern English .
adaptation of this highly developed and technical body
the changed world which was opening in the sixteen
was a difficult task. But it is no exaggeration to
whole future history of the common law depen
manner in which it was faced ; for the new needs an
sixteenth century had, while altering the character, y
ished the importance of the land law. If the common
had been unable or unwilling to rise to the occasion, sor
many courts which administered bodies of law, which v
peting with the common law, would have supplied the
up-to-date land law, and would thus have gone far to
common law of its control over the development of
law. Fortunately for the common law the political
the common lawyers, and their technical skill, averted
They rose to the occasion ; retained their control of th
and, on the foundation of the medizval land law, erected
help of the Legislature, the elaborate superstructure of th
law. In later centuries, these rules of the modern law
foundation of new equitable developments; just as, in

! For the growth and influence of similar rules in the domain of
vol. viii 73. 2 Vol. ii 590. 8 Ibid 593-5
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Frowicke, C.]J., and by Kingsmill and Fisher, J].,! and
been disputed.? JJ-s

The second problem—the right of a bailee not liable
bailor to recover full damages from a stranger—did not
comparatively modern times because, as we have seen,
was, till 1703, generally absolutely liable to his bailor;
cause, even after 1703, the bailor would, in cases w
bailee was not liable to him, generally be the person who
the action.? The problem was however alluded toin 1
that case trespass was brought by a bailee against a
for (amongst other things) the taking of certain beasts.
fence was that the defendant had bought the beasts
bailor, who was the owner. In such a case Hankford,
Culpeper, JJ., agreed that the bailee could not sue b,
trespass and recover full damages, because, under these
stances, he was not chargeable over to the bailor;® |
said by Hankford, J., that if the owner of beasts lent
term, and he took them before the term expired, the b
recover the damages which he had suffered by writ of tr
on the case.® That is, as between the owner and the
bailee had an interest in the property for which he was
to compensation,” This dictum does not of course bear
on the problem which we are discussing, because, in the
fore the court the defendant, being the owner, was not :
wrongdoer. He was in effect claiming through the own
the reasons given for the dicta do indicate the logical
basing the bailee’s right to sue on his liability to the bailor. -

1Y.B. 20 Hy. VII. Mich. pl. 15— Comme on baille biens, et
prend, si le bailor recovera damages premierement donques I'accion le b:
termine ; et si le bailee premierement recovera, donques l'accion le bailor
mmc‘"

3 Rolle, Ab. Tres P. (4); Nicolls v. Bastard (1835) 2 C.M. and
per Parke, B.; The Winkfield [Igoz‘]YP. at p. 61.

3 Above 454. .B. 11 Hy. IV. Mich, pl. 46 at p.

¢ Cestuy que aver le property, les vend al defendant, et cest |
justification, et cest le cause que vous ne recovera mye damage pour le
et auxint vous n’estes ::j! chargeable vers cesty que vous appreste les
que il meme ad vende al defendant; mes si un estranger qui n’ad rien
beasts en ma garde j'avera bref de trespass vers luy, et recovera le
pur ceo Tnejeo suy charge des beasts vers ces ?uemoylebailc,etqui
mes icy le case est tout auter, guod Hill and Culpefer concesserunt,”

6 ¢ Je voille bien que en ascun case home avera general bref de
que les beasts sont a auter, mes si jeo allowe certeins beasts a vous
temps, si jeo preigne les beasts deins le terme, vous n’averez my briefi
come de vous beasts propres, car donques vous duisses recoverer dama
pur le very value des ts, et ceo n’est mye reason, mes VOus averez
pass sur le case pur le perd del maynurance d’eux, et pur le com i

7 This principle was recognized in Brierly v. Kendall (1852) 17
it was said arguendo, at p. 942, that there appeared to be no case preci
and in Belsize Motor Supply Co. v. Cox [1g14] © K.B. 244 ; and it &
assignee of the interest of a pledgee, Whiteley v, Hilt [1918] 2 K.B.
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Thirdly, owing to the fact that the seisin of land wa:
by real actions in which the land itself could be |
ownership of land was a better realized conception than th
ship of chattels. Hence we get the paradox that the
no absolute ownership in land, but only at most an e
simple held of the crown, and yet the dlspossessed o
get specific restitution; and that it does recognize an
ownership in chattels, and yet the dispossessed owner
common law no remedy by which he could get such re:
This is a paradox when stated in terms of modern law.
is no paradox to the legal historian; for it is simply the
outcome of the historical development of these bran
law. We have seen that, by the end of the thirteent
the obligations involved in tenure put no substantial
upon the absolute ownership of the tenant in fee simple ;*
the development, under the influence of the real actions,
powers and rights of a person so seised. gave him far fuller
varied powers of disposition than were possessed by tl
of chattels.? The development of the powers and righ
owner of chattels through personal actions of a delict
left his powers of disposition comparatively meagre. I
that he had a testamentary power which was denied to the
of an estate in fee simple;? but, as we shall now see, he
got the power to create those varied estates which, in the M
Ages, and to a still greater degree during this penod were
sessed by the landowner.

(i) We have seen that in the Middle Ages many va
interests might be coexisting in the same piece of land. O
to the operation of the doctrines of tenure there might,
stance, be a tenant in fee simple holding of the crown;
might be a copyhold tenant holding of such tenant in fee sim
and, if the custom of the manor allowed, there might be
for years holding of the copyhold tenant. Then, too, su:
in fee s:rnple might have conveyed part of his land to an,
life or in tail, leaving a reversion in himself, or he
limited remainders over to others ; and still further pow
creating complicated settlements of the legal estate in .
given by the statutes of Uses and Wills. All these legal i

legato, pro dote, pro herede, pro noxa dedito, pro suo,” Dig. 41.2.3.21;
kind of possession could be protected which it was considered ﬂ:pedlmt to
the presence or absence of the causa gave or withheld the status of p
any given case of detention corpore et animo, just as its presence or absenu
withheld from any given pact the status of a contractual obli ; thus the R
worked out a flexible theory, which enabled them to mould eir law on the bs
expediency rather than of logic.
* Vol iii 45-46, 73. 2 Below 46g-470. # Vol. iii 75-76
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solution is favoured by Gray,! and seems _
principle, and with what little authority there is.* B
possibly be held that he holds the same position as a
whom a life interest has been given,

There is a good deal more authority on the
limitation by a testator to A for life and then over.
came before the courts in 1459 ;® and the treatment of
in this case has formed the starting point for the disc
question in all the later cases on this topic. The facts of
were as follows:—A testator appointed A and B his ¢
and bequeathed a mass book to B for life, and after his
A for life, and after his death to the parishioners of a
After the testator’s death B kept the book, and bailed it
churchwardens of the parish, on the terms that they s
it to him at his request. B then died, and A took t
Thereupon the churchwardens sued him for trespass ; and,
ing to Plowden,* they succeeded. The result of the
not appear {rom the printed Year Book ; but it would appe
the reasoning of Prisot, C.]J., that Plowden was probabl;
his view of the result of the action. Prisot, C.]J.,
case the will was that B should have it for the term of his |
then the defendant, and then the parish ; and so the devise
in itself that the property in the book was always in the
to the uses declared by the testator, and not in the dev
they shall have but the occupation and ‘ manurance’ for tl
of their two lives, and so there is no property in them. .
so the intent of the deceased was that it should remain to
B for the term of his life, and then to the defendant as
and that by the view and disposition of the executors ; a
then at the last the executors should hand it over to the
ioners ; and that proves that the property remains entirely i

! Perpetuities 581.
2 Anon. (1641) March 106, cited below 474 ; this case, it will be seen,
idea that the first taker, whether for years or for life, has the possession, for
is compared to that of a pawnee; we shall see that this is not the position
taker to whom a life interest has been given, below 473-474 ; but it may pc
held to be the position of the first taker to whom an interest has been given |
3Y.B. 37 Hy. VL. Trin. pL 11. d g
4 Paramour v. Yardley (xs7g) Plowden at p. 542.
*“En ceo cas le volonte fuit que B. avera pur temps de sa vii
defendant, et puis le paroisse; et issint le devise lprove en luy meme
del dit book fuit touts dits en I'executors al oeps le testator, et nemy
car ils n'auront que I'occupation et manurance pur temps de lour deux vies,
nul pro a eux . . .; et issint I'entente del mort fuit que il demeure al
temps de sa vie, et que puis al defendant, ut supra, et ce per view e
I'executors, et adonques al dernier que les executors ce liverent a les ps

issint prove que le property demeurt touts dits en les executors al oeps le
issint le disposition a , et le livre a ses executors, et per consequens
eux torcionious,” Y.B. 37 Hy. VL. Trin. pl. 11 p. 30.








































































496 CHATTELS 1
lose his ownership of a chattel even by the i
ment of its possession ;! and, if this is the case®:
the finder does not become the owner by taking po
This is a somewhat curious rule; but, owing to the c
theory of ownership and possession, it causes no such |
as it would have caused in Roman law. A person
ion under such circumstances has, by virtue o

sion, all the rights of an owner except as against
owner;? and if the former owner has really abandoned
ship, the possessor is in substance the owner ; for he h
of an owner as against all the world. Provided the
thing is not of such a sort, and has not been abandoned
manner, that the crown’s prerogative rights come into p
provided that the rights of the owner of the land on
thing has been found do not intervene, the finder
possession, will in substance acquire ownership.* In
there may be an original acquisition of ownership by fi
it is clear that it arises from and depends upon the
common law doctrines of ownership and possession, and
independent of the very different Roman doctrines
derelictze.

(vi) Acguisition by invention.—The Roman rule,
maker of a new species from another person’s materials
the owner of that species, was recognized as a rule of :
at the end of the fifteenth century.® *If” said M
delivers goods to another to keep safely, and the bail
form of these goods, as he can do of plate and such like th
that case if the bailor afterwards takes them with feloni
that is felony, though these goods were originally his own

1“Thm‘clsnouuchlawmthmrea.lmofEaghndforgoodsfnnM:"—-
amwawethepossesswnofhls , and saith he forsaketh them,
of the realm, the p still in him, and hnmayseizelhuﬂ
gem"nﬁmwdfmmtBkb‘:c 5:.“Aman|:'an§ot uish
e to mgdn ess vested in ani 'Ha
N A el (u;%“" C.B. ta.nd Whutc m‘:mg(
n Brown v. ett (I 5 599: v
3Iz.thff?1ctthattheowaer:]aln:hehﬁ _A
expressly decided, see especially er case at p. 322 1
cases may be explained, e:tberonthegmundthatabn:gnmmwﬂ’l-
liabilities which attached to the owner while in possession e

Possession 124), or on the ground that such abandonmmt is
common, in the case of wrecked ships, though not mnm the case

chattels.

'Above

iam:sz,nﬁedvol;ﬂ&n.7,the is cited w
byFarweJJ J in Attorney-General v. Trustees of the British Museum
at pp. Go&ﬁog.a%aodlllumﬁmohheapphumdthse iples is
in th::lcasg of The Tubantia [1924] P. 78—see the judgment of Duke, P,
nstit, 2.1.25.
® Brooke, Ab. Propertie pl. 23 = Y.B. 5 Hy. VIL Hil. pl 6.
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w;thwhlchithasbeen_ d, the
man has taken another’s property an
ized manner. In other words, one '
property and added it to or mixed :twét&‘iﬂsown.
This point ofvtewcameverynatumlw to the
which looked at all these questions of the possession ar
of chattels from the point of view of the law of tort.
question is looked at from this point of view, there
doubt what answer shall be given to the question
owner of the product? The person who has made th
or the ““confusion” is a trespasser, and the owner can
entire product or its value. Thus in 14901 the case
was distinguished ; and it was said that “in any ca:
thing can be identified, there the person (owning
notwithstanding the fact that something else has b
mixed with it. For instance, if one takes a piece
makes for himself a gown, the person (owning it) can
again well enough.” This principle was followed in
in 1615 Coke, C.]J., thus stated the principle:® “I
law is, that if ]. S. have a heape of corne, and J. D.
his corne with the corne of J. S., he shall have all the
this was so done by J. D. of his own wrong. . . .
should be otherwise, a man should be made to be a
nolens volens, by the taking of his goods again, and fo
ing of this inconvenience, the law in such a case is, th;
now retain all.”
The treatment by Roman lawyers of this preblem is 3
ferent because they looked at it from the point of view,
law of tort, but of the law of property. The remedy of
was by a real action in which the question of owner
issue ; and therefore they regarded, not so much the w:
by takmg a:nothers property and adding to it or mi
something of one’s own, as the question who was entit
product thus increased in value. Much subtle reasoning
over refined distinctions, resulted from this manner of
the problem. Some of it was, as we have seen,* re
Bracton ; but in these cases, as in the various cases
acqmsttxon of ownership and possession,’ the evolution

inadvertent admixture, the several claimants share in common, BL C
Smurthwaite v. Hanna; [1394] A.C. at p. 505.
1Y.B. 5 Hy. VII. Hil. pl. 6. 4 Anon. Pophm_a&._
3'Warde v. Ayre (:615] 2 Bulstr. 323; and this is as the rule
and in equity, see Lupton v. White (x ﬂjstesqss. e O [x
P- 359:
4 Vol. ii 273-274. & Above 480, 481 seqq.
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sufficient ; but I cannot agree to that; nor do I fi
for that in the civil law, which requ!red delivery
in the law of England which required delivery th

true the delivery of the key of bulky goods ‘has been al
dehvery of the possession, because it is the way of coming
possession or to make use of the thing, and therefore the
not a symbol which would not do.”! It is true that
mits a traditio érevi manu by parol, when the chattels are
in the possession of the transferee? It is true also
case of a sale, the law admits certain cases of constructi
in which there may be a change of possession or ownershi
actual delivery. For instance, a seller in possession may a
hold the thing sold as the bailee or servant of the buyer; c
the agreement of the vendor, purchaser, and a third
whose custody the things are, the third person may agree
on behalf of the purchaser; or a buyer in possession as bailee,
as the result of the contract, begin to hold as owner®
clear that in these cases there is no symbolic delivery.
there is an agreement as to the character in which p
held, or as to the whereabouts of the possession or
adapted to the special circumstances of the parties to the pa
transaction. _

There are also certain other cases, unconnected with

tract of sale, which admit of a similar explanation. Th
inconsistent with the rule requiring actual delivery, to all
a dispossessed owner may by parol release his rights to the
who has taken them—though, as we have seen, even this p
was not fully established till the latter part of the sixteen
the earlier part of the seventeenth centuries.* Nor is it
to allow that a man may by parol give to another the right
his chattels, and to hold that, on the taking of the chattel
suance of this licence, the licensee becomes the owner.
ciple seems to have been admitted as early as 1369,® to have
recognized in 1506, and to have been decided to be good '

! Ward v. Turner (1752) 2 Ves. Senr. at PP- 442-443.

2 Vol. iii 354, and cases cited in n. 4. .

3 Pollock and Wright, Possmm 71- ﬁe something more will be said
rules when, in a subsequent B tory of the contract of sale

¢ Above sza we have seen that a parol reluse to a bailee
as an effectual delivery in the fifteenth century, vol. iii 354 n. 4.

5Y.B. 42 Ed. I11. Mich, pl. 3—action of trespass for trees cut and carri
plea that the plaintiff gave them to the defendant; the phmtiﬂ"s counsel
manded judgment because the defendant had no evidmce of the
averment ; Finchden, ¥., “si un home atache un chival ou un vache, il ne
mie d'aver fait de ceo, per que nec hic, et pur ceo avises vous si vous voilles dei
the plaintiff’s counsel did not dare to demur, but traversed the gift.

6 ¢ Si jeo done a un home ma vache ou mon cheval, il peut prendre 'un ¢

a sa election: et la cause est, maintenant le done le grcprlcte est en
I'un ou de l'autre a sa volonte,” per Recrer Jo XiBax VII. Hil, pl
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case bring detinue against A for the chattel or
the second case could bring debt against B farthe pri
as a result of the contract, B got a right to the pe
chattel enforceable by the action of detinue. I
inference was easy that B got * the property” as the re
contract ; for, as we have seen, such a right to po
recogmzed as ‘““‘property” in the Year Books. The
followed if A contracted under seal to sell a specific cha
for in such a case B, whether he had paid the price or
probably sue by writ of detinue. But it is clear that this
will not apply to a unilateral promise to give, not under
such a case the promisor has no right of action, since
nothing to sue for ; and consequently the promisee, who
no guid pro quo, has no right. It folluws that the promise
right to the possessmn—no “ property ”"—such as the p
has. If, therefore, this view of the historical origin of tl
exceptions be accepted, it raises a presumption against the
sion of this further exception which, if it existed, could
explained on this ground. At any rate, it is clear that
further exception is admitted, it must rest upon s
ground; for it is difficult to suppose that it arose as
arbitrary exception to the established rule. But, so f:
if it exists, no satisfactory explanation of it has been
It follows that another explanation of the authorities,
seem at first sight to sanction this exception, is more li
correct.
(6) All these authorities admit of several explanations,
will prevent them from being authorities for the propos
a parol gift is good without delivery. One explanation,
possible owing to the lack of precision with which this
exception is stated in the earlier authorities, is that in
them, e.g., the Year Books of 2 Edward IV and 21 Her
and the cases of Wortes v. Clifton and Hudson v.
gift may well have been by deed ;! whilein others, e.g.
in Perkins, it is not said that delwery is not nece
probably the best explanation is that given by William
notes to Saunders’ reports,® and amplified by Sir F.

1See Cochrane v. Mm(tho)asQBD at pp. 68, 69, 70.
2 Above 506 n. 3. bove507n I.
44 On principle uwouldseemtbatwheseA,bymd
Bauenmnchattel,thmwdllnvetheaﬁ'ectofallmmlimtahe
peaceably whcrevcr he may find it. . . . The licence is no doubt re
executed. . . . What is the position of A and B towards strangers before B
g::smon? ltmmmbesomethmghkethatofabaihraudhﬁu
an immediate right to possession, revocable indeed at his will, but
him a right of action against a stranger who takes the Mnﬁn\ziﬂwut
‘Whether he could bring trespass as well as trover may be doubtful. I












extended to innkeepers who were bound
who applied to them ;! and later for 'the
camers.’ In such cases it was held,

consignor, the mnkeeper or the carrier could mtam
charges as against the owner;® and this is still the law.*

But, as early as the middle of the fifteenth
principle was being extended. It was laid down in
1483 that persons, such as tailors, who had done work c
delivered to them for this purpose, could retain th
charges were paid;® and the principle was very br
by Brooke,® and accepted by Coke.” It seems also
agreed in 1463, that the unpaid seller of goods
possession till the price was paid, in the absence of z
agreement to give credit.® But the generality of the
thus asserted, has been gradually defined by the applicati
rules, that the work done must have impro_ved the
that the possession of the person asserting it must he
Moreover they differ from the earliest class of pos
one important respect. It is now settled that hws
by work done on goods by persons who were not, like
or carriers obliged by law to do it, cannot be maintais
the claim of the owner, unless the work was done at h
or at the request of someone authorized by him.** All
are, however, alike in the character of the right confe:
them. Though there was some uncertainty in the case
innkeeper, it seems to be now settled that the right of

1Y.BB. 5 Ed. IV. Pasch. pl. 20; 22 Ed. IV, Hil. pl, 15 Brian,
2 Skinner v. Upshaw (1702 p!a Ld. Raym. 752; J)orke vﬁgmaugﬁ T
at p. 867?01-!01:,0] dissentiente Powell, J.
bmaonv Walter (x617) 3 Bulstr, zﬁg(iankeepet) Yorke v. G
zLd.Ra 867 per Holt, C.]. (carrier).
4 Ro! 1895] 2 Q.B. 501,
'YBB.sEd.l{’ Pasch. pl. 20; 22 Ed. IV. Hlli’\sl.xsnt:man,
¢« Vide libro Rastel, questuﬂ'e.maseal taylor
et hujusmodi, ne seront distreine, car ceux artificers sont pur le commun
eadem lex alibi deeqnomcommumhospmo mes tiels artificers poent
stuﬁepnrlourwagesg:e labour,’’ Brooke Ab. Distresse pl. 70.
7 Six Carpenters (161:)300 Rep. at f. 147.
8+ Et meme le ley est si jeo achate de vous un cheval pur XXs!vo
Ieclwvaltanquewuaestapaydeleaxthqujeopmmmmi
prochein ensuant, icy vous ne deteignerez le chival tanque vous estes
Haydoncrg Y.B. 5 Ed. IV. Pasch. pl. zo. -
# Nicholson v. Chapman (1793) 2 Hy. BL 254.
- ;{Chapmanv Allen (x632) Cro. Car. 271-272; Jackson v. Cummins
an
i Ho lis v. Cla.nd%ev(ﬂ:g 4 Taunt. 8o7. _
12 In Robinson xﬁt?}SBnlsu atp.syoumae,c.
a e Wl ‘he
the innk could sell a hors h@had as much as
Popham, C.]., was of the same opinion, Caseoh.nl-!aitle:{xﬁoﬁ) el
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Cayle's Case,! it was said that cha
hold or inheritance, obligations, and
came under this head. When the law had
was inevitable that the many new documents, which
the commercial jurisdiction of the common law courts
ing to the notice of the common lawyers, should be ¢
category. Thus, during the seventeenth, eighteenth, and
centuries, such documents as negotiable instruments,’ sf
policies of insurance,* and bills of lading,’ were declared
in action ; and this classification was sometimes rec
Legislature when it provided that, though choses in
legal incidents should be in some respects varied.®
(ii) We have seen that the large class of incorporeal th
which were recognized by the medizval common law, 1
as far as possible like corporeal hereditaments.”
therefore taken out of the category of choses in action.
have seen that certain of these incorporeal things, suc
and corrodies, had always approximated to personal
to pay or perform.® It is not surprising, therefore, |
the fifteenth century, the conception of a chose in action
extended to cover all sorts of rights which could be
action, some should have thought that annuities should be
in this category. In 1482 Brian, C.]., said that an a
merely a ““chose personal,” which could not be granted
this opinion had prevailed, there can be little don
would have been classed under the growing number
action. But this view did not prevail. In the same c:
pointed out that an annuity was recoverable, not by w
but by a writ of annuity, and that, if granted to a man

14 The said words . . . do not of their proper nature extend to
dences oonoermng freeho]d m inheritance, or obhgaumn, or other dee
bemE gs in action,” 8 Co. Rep. at f. 333..
Maw:r v. Miller (1791) 4 T.R. at

344
3L.Q.R. x 311-312. Ee oore.ex Ibbem I
5 Caldwell v. Bﬂ“h&ﬂ’%] 1 T.R. at 215. ptc. -
8 4 William and a.rycv3u 9! lha,mlII.c..".—etackin
LQ.R.x3:2 for the stock other companies see below 5.
7 Vol. u355-355, vol. mgy-m: 81bid 151-153.

9 ¢ Cest annuity ne puit estre grant, car c’est n’est que chose
annuity est grant en fee, si rien soit discend a heir le grantor, I'issue ne.
nient plus que serra per obligation fait son pere; et ou est dit qu’
ance et discende, et I'heir avera accion de ceo, jeo grant bien, mes
ceo? certes nul accion mes bref d'annuity, que n’est que p
ancestral jamais il n ’avera, ou si le pier fuit disseisi de ceo, il n
sur disseisin, ne aura accion real, per que il est en nature de 2

n'est semble a les cases de rent secE: car de ce home avera accion :
ce que est dit, qu'il ad enheritance en I'annuity, et per ce il puit
avera fee simple, et uncore il ne poit grant ce, come si jeo grant
d’estre mon kerver, il est office de trust que il ne grauntera ouster,”
Hil. pl. 38 (p. 84).






















































































































































