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A HISTORY OF ENGLISH LAW

PART I

SOURCES AND GENERAL DEVELOP-
MENT (Continued)

CHAPTER II1

ENGLISH LAW IN THE SIXTEENTH AND EARLY
SEVENTEENTH CENTURIES (Continued)

DEVELOPMENTS OUTSIDE THE SPHERE OrF THE COMMON LAw

I& have seen that the large changes which took place
during this period on all sides of the national life caused

important developments in the composition and juris-
tliction of the courts and councils which administered branches of
law outside the sphere of the common law. The work of the
Council and the Star Chamber, the court of Admiralty, and the
court of Chancery, was increased and therefore specialized ;! and
- the amount of work to be done made it necessary to create sub-
ordinate branches of the Council in Wales and the North,?2 and a
court of Requests to assist the court of Chancery.? All these
courts contributed their quota to the development of various
parts of lEnglish law. Sometimes they merely helped towards a
better administration of common law rules ; but more often they
created rules of law which either anticipated and inspired later
developments of the common law, or introduced new ideas, spme-
times wholly opposed to established common law doctrines, into
the English legal system. It is with these new developments
and new ideas that“[ shall dea# in this and the following chapter.
We have seen that certain of these new dev€lopments and
new ideas wete strongly influenced by the civil law, as ad-
ministered in continental states.* On the other hand, neither the
Council * nor the Chancery administefed purely civiiorpuszly
‘common law rules. Rather, they administered a-crfminal"aﬁ;g‘f
1Vol.
2Ibldi‘gzog=gu, 497502 54@ 5:?;5441%55‘ sVol. iw 238, 21‘4-283,185-28’7..'
2
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.
civil equity! peculiar to themselves. It follows thérefore that
the subject falls naturally into three parts :— ¢

(1) Developments directly influenced by the re'cepti.'m of rules

#nd ideas ofithe civil law. \ £
(2) The law admjnistered by the Council and Star Chamber.
(3) The equity admihistered, by the Chancellor. .

With the first of these parts I shall deal in this chapter, and
with~the second and third in the next.

We have scen that in the last half of the sixteenth century
the civilians had become an organized body, and that the spheres
of their activity were becoming settled.? Some of these civilians,
cither by their professional or their literary work, did much to
shape the development of the law. Therefore, by'way of intro-
duction to my account of this development, I shall say some-

. thing of the lives and works of the most notable of these men.?

[

I shall then describe the two most important branches of the law
developed by these civilians—international law, and commercial
and maritime law.

I

THE CIVILIANS AND THEIR ACTIVITIES

In the first place, 1 must notice a series of administrators,
lawyers, and judges; and, in the second place, a number of
writers on the various branches of law which fell within the
sphere of the civilians’ practice, on the theory of the law, on the
relation of the civil law to the common law, and on the history
of the civil law.

(1) The administrators, lawyers, and judges.

During the whole of this period many of the civilians played
a great part in public life in many different spheres.

In the earlier part of the period the old school of civil
servants, who, being in orders, could be rewarded from the
revenues of the church,* was still predominant. One of them
was Cuthbert Tunstall, doctor of Laws of Padua, and a member

4 v .

1t And ag the"Chancery had the pretorian power for ecfuity, so the Stdr Chamber
had the cengonian power for*offences under the degree ot capital,’, Bacen, History of
the Reign of Henry VII1.; *“the Starre chamber, the schoole of Englande to punishe all
fraude and practices, as the Chancery doth all rigor and extremetie, the one a bridle,
th’other ~arware,’”” Hawarde, Les i{epottes etc. 174. .
b Vol. iv 335-238.
> Except whefe otherwise stated 1 have relied on the statements in the Dictionary

%3™National Biograppy, and gn Mr. Leadam’s notes upon the lists of judges in the

court of R®uskts, Selegt Casesein the Coart of Requests (S.S.) cx-cxxiv.
4Vel. i 58%; vol, it 226-230, 318-319.
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of that litdrary circle which adorned Henry VIIIL's court in the
earlier years o)f, his reign.! He served the king as ambassador,

Keeper of the, Privy Seal, and President of the Council of the
North; and held suqce§sxvely the sees of London&nd Durhame
l\owland Lee, bishop of Coventry and Lichfield, was anothes
civil servant of a similar type. , He todk his dggrec in Laws at
Cambridge, and did good service as President of the Council of
Wales. Stepleen Gardiner, likewise, was a Cambridge doctor of
civil and canon law, an ambassador, Lord Chancellor, and bishop
of Winchester. sBonner, an Oxford D.C.L., served Henry VIIL

as ambassador, before he was promoted to the sees first of
Hereford, and then of London; and before he carned the re-
putation, whlch Fox has mdehbly fastened upon him, of being
one of the Indst active agents in the Marian persecutions.

Layton, a Cambridge LI.D., who became Dean of York, took
a leading part in the enquiries which led to the dissolution of
the monasteries. In Elizabeth's reign these administrative and
diplomatic posts were still held by civilians in orders. The
famous Sir Thomas Smith * was Dean of Carlisle. Wotton, who
had studied thc law in Italy, who was secretary of state, privy
councillor, and an ambassador who epigrammatically described
ambassadors,® with some difficulty escaped a bishopric, and held
the more congenial posts of Dean of Canterbury and York.
*Thomas Wilson, D.C.L. of the University of Ferrara, master of
Requests, ambassador, secretary of state, and privy councillor,
was Dcan of Durham.

About the middle of the sixteenth century a race of lay
gjvilians was arising, who did the work of their ecclesiastical
predecessors. As ambassadors, as international lawyers, as
judges Qf the court of Admiralty, as bishops’ chancellors and
judges in the ecclesiastical courts, as masters of Requests and
masters in Chancery, sometimes as judges advocate to the mili-
tary forces—they filled a large administrative sphere. Some of
them were foreigners, sothers, who were Englishmen, had been
trained in civil law at a foreign university.* But, at the Jatter
part of this period, they were mainly Englishmen, who had learned
their civil law at Oxford or Cambridge, and had become members
of Doctors’ Comnfns. To 8ive a detailed list_of these men
would be both tedious and useless. I sha]l only mentign briefly
a few names fhmous in the different spheres of their activity.

In th(. sphere of international law and diplomacy one of the

1Vol. iv 2g-30, 4L * See vol. iv 20g9- 210 for some accourtt of hxs mreu..

3¢ Legatus est vir bonus peregre missus ad mentiendum rexpﬁbhcaz causd -7,
epigram which called forth an attack by Scioppus ; éut it had i jt a_subst antial

element @f truth, see Nys, Les Origines du ®roit 1nt€rnational 335. .. : v
4 See Mantland English Law and the Renaissance 62-63%n. 33.
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earliest of these lay civilians was Carne, an Oxford I).C.Lv, who
was acting as ambassador at Rome at Elizabetl’s 8uccession, and
prudently contrived that the pope should decline toe allow him
do return. Perhaps the most notable figurg in the latter part of
othe sixteenth and earlier part of the seventecnth century is Dr.
Julius Cwesar! = He was the “son of the naturalized Jtalian
physietan, Casare Adelmare, who had both Elizabeth and
Mary among his patients. $Hc hgld the posions of judge
of the Admiralty, gnaster in Chancery, master of Requests,
chancellor of ‘the exchequer, privy councillorsand member of
the Court of Star Chamber,* master of the rolls, bencher
and treasurer of the Inncr Temple, and member of Parlia-
ment.  The industry with which he applied himself to the
duties of these various positions is proved by th® 187 volumes of
papers on different subjects which he compiled. Mr. Marsden
says ¥ that, “the care with which they have been arranged and
indexed with his own hand shows that he was a man of great
industry and methodical habits, whilst the importance and
variety of their contents indicate that for nearly half a century
his advice was sought and relied upon by the Government in
matters of foreign policy.” Among the most interesting of these
papers are his defence of the legal position of the court of Re-
quests,* and his papers on international questions.” There is
another paper ** Concerning the Private Council of the most high
and mighty King of Great Britain, France, Scotland and Ireland,”®
containing brief observations on the component parts of the Privy
Council and the officers thereof, which has not yet been published.
Two other civilians, who were regularly consulted by the goverp-
ment, were Dr. Valentine Dale and Dr. Aubrey.” Dale was a
D.C.L. of Orleans and Oxford and LL.D. of Cambgidge, an
advocate of Doctors’ Commons, ambassador, member of Parlia-
, ment, member of the Court of High Commission, and, with
Casar, commissioner to execute the post of Lord High Admiral
during the vacancy of that post in 1584-1585. Aubrey was a
fellow of All Souls, professor of civil law and D.C.T.. of Oxford

1See Leadam’s Introd. to Select Cases in the Court of Requests (S.S.) xxii-xlvi ;
Marsden, Select Pleas of the Admiralty (5.4.) ii, xii; FO-7 Lives of the Judges vi
266-272 ; see ibid % 102-104, and 272-277 for the lives of his father and son.
* Hawgrdt, Les Reportqs etc. 327 notes that he took his seat in the Star Chamber
for the first time on October 14, 1607. R ' '
#Op. cit. xii,
1 Sumyarized in Select Cascs‘in the Court of Requests (8.5.) xxii-xxxii.
. “-Nys,’Les Manuscrits de SirYulius Casar, Rev. de Droit International xix 461 ;
1. aYoit Romain,Je droit des Gens etc. 82, 83.
s 68,P. Dom. 1625-1626, 138, viii 77.
7 Nyss Les (xigines du’liroit Intgrnational 354-356 ; Le droit Romain, le droit
des Geng ete. 93, 57; Rlonro, Acta Cancellaria 11 n.” e
&
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University, kudge advocate for the army in the campaign against

St. Quentin, ¥#icar-general to Grindal, chancellor to Whitgift, a

member of,the_Council of Wales, a master in Chancery, and a

paster of Requests. Both Dale and Aubrey, with other civilians,
were consulted by the gbovernment in 1571 gs to the case of the,
bishog,of Ross, the ambassador c.ﬂ' Mary Queen of Scots, who had

been concerned in the plots against Iilizabeth’s life.! o

In the sphege of maritime and sommercial law there are a suc-
cession of judges of the court of Admiralty, whose work is buried
in the records of the court.” Dr. Lewes, fellow® of All Souls,
first principal of Jesus College, master in Chancery and master
of Requests, and member of Parliament, held the post for twenty-
five ycars. He was succeeded by Julius Casar, who held the post
during the retfainder of Elizabeth’s reign. Another distinguished
civilian, who held that post and many others in the early part of
the seventeenth century, was Sir Henry Marten. In the course of
his carcer he was sent on an embassy to the Palatinate, acted on
a commission to compose the differences between the linglish and
Dutch Kast India Companies, and helped in the Laudian codifica-
tion of the statutes of Oxford University. Besides being judge
of the Admiralty he was also Dean of the Arches, and judge of
the Prarogative court—as James 1. once told him he was “ A
mighty monarch in his jurisdiction over land and sea, the living
and the dead.” What was perhaps more unusual in a civilian,
he took a prominent part in the Parliament of 1628, as an advocate
of moderate measures. He resisted the Lords amendments to
the Petition of Right, but he voted against the proposal to censure
the Duke of Buckingham by name.”

In the sphere of ecclesiastical law a notable name is that of
Haddon, regius professor of civil law at Cambridge, one of that
brilliant” company of Cambridge humanists,* and principally
responsible for drawing up the abortive Reformatio ILegum
Ecclesiasticarum.” He also held the posts of judge of the Prac-"
rogative court, and mgster of Requests, and was employed upon
a negotiation at Bruges in reference to commercial matters., Sir
Thomas Crompton, the chancellor to the bishop of T.ondon, vicar-
general to the Archbishop of Canterbury, and judge of the Ad-
miralty,® was gives & transien® notoriety by reason of the attack

! Below 45. °

®Select Pleas of the Admiralty (5.5.) i, lix, Ix; ibid ii, xi, xii.

¥ Gardiner, History of England vi 282-283; sge ibid vii 3ro-311 for his rgsentment
at the action of Charles L in 1633 in removing a case pending before pim as Deansof
the Arches as to the position of the communion table. - e

1Vol. iv 43

5Vol. i 592, 594 ; cp. Pollock, Essays iy the Lag®28

8 Cofite T.ives af the Hnalleh Civilianc An

2y
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" made on him by Coke and his vindication by Jamef L,' on the

famous occasion in 1608 when Coke maintained ‘the supremacy

of the common law.®>  Another ecclesiastical lawyer, distinguished

as a controgersialist, was Dr. Cosin, an [.L.D. of Cambri.dgﬁ,

advocate of Doctorg) Commons, Dean of the Arches, and vicar-
general, '

Of those whb held the positions of judge advocate general the
best known is perhaps the Dutchman Dorislaus.,. He was judge
advocate to Charles I. in 1640; and to Essex, the commander
of the Parlianientary forces, in 1642. He took some part in the
trial of Charles 1., and thereby earned the hatred of all royalists.
Having been sent as envoy to the United Provinces, some Scotch
royalists attacked him in his inn and murdered him.* Arthur
Duck also, besides acting as chancellor in two* dkceses and as
master in Chancery, was king’s advocate in the lfarl Marshal’s
court. As we shall see, his fame rests chiefly on his literary
work.*

Very many of these civilians, and others besides, acted at
some period of their career as masters of Requests and masters
in Chancery ; * and through them the civil law may have had some
influence, if not upon the law administered, at any rate upon the
development of the forms of the procedure used in those courts.®
All of them, in their different capacities, helped to define and
settle the sphere occupied by the civil law, and the form and ap:
plication of its rules. We shall now see that their efforts were
assisted by the books which were written during this period on
most of the departments of the civilians’ practice, on the theory
of the law, on the relation of the civil law to the common law,
and on the history of the civil law.

(2) The literature of the crvil law. .

The department of law on which there was the most abundant
literature was the new international law. Nys tells us that, in
the last years of the sixteenth century, the books of Englishmen
took a leading part in the development of fhe law.” Of the works
of tlie two most important writers, Gentili and Zouche, I shall

-

! James told Coke that Crompton was as good a man, a5 he was, ‘ Coke having
by way of exception used some specch agAnst ThomasY.rompton,” Letter from
John Hercy to th&¥Earl of Shrewsbury cited E.H.R. xviii 669; see Seniot, Doctors’
Commons gnd the 0ld Couw of Admiralty 89. . .

2 Below 430-431. 4 Ranke, History of England iii 37-38.

4 Below 24-25.

" That a large number of the (nasters in Chancery were at this period civilians
it cl€i from fhe lists of the mastrs given by Foss in vols. v and vi of his Lives of

=ifie Mhdges; for ma account of some of them see below 257-261.
‘@ 6Vol. ii 228 n. 5; below, 258.

7u Aeparei: dt” Gentil, netre sciewce se dévelgppe en Angleterre,” Nys, Les

Otiginesedu Dr@it Interpational 133.
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speak at lerggth when I come to deal with the history of inter-
national law in’this country.! Here I shall only notice bricfly a
few of the lgss important books on this subject.

e In 1589 and 1591 gppeared two translations of a bpok entitled |
[nstructions sur le faict dé la guerre by Raymond de Beccaria of
Pavia. , The first translation was thade by*Paul Ivci and was called
Instructions for the Warres. The second was made by Joh.‘n,Eliot
from a French translation of the original, and was called Disconsse
of Law and Single Combat* In 1593 Matthew Sutcliffe produced
an original book qn the same subject entitled 77 Yractice, Pro-
ceedings and Lawes of Armes® This Sutcliffc was a Cambridge
LI.D. and one of the clerical civilians. He was a theologian
who had conducted controversies with Bellarmin Parsons and
Garnet, Dean 8f ¥xeter, the founder and principal of the short-
lived theological college of Chelsea to which James 1. was a
liberal patron, and a member of Doctors’ Commons. The book
does not, like some of the older works on this subject, enter at
length into a proof of the legitimacy of war ; but it deals at length
with its justifiable causes. It must be waged by the authority of
the sovereign, and without unnecessary cruelty. He deals with
the treatment of prisoners, the qualitics of a general, the recruiting,
pay, and discipline of the troops, Fulbecke, a member of Gray’s
Inn, who wrote a masque, a history, and a volume on Christian
ethics, besides some law books of a discursive and original type,*
devoted some chapters of a brief and rambling werk, entitled 7%e
DPandectes of the Law of Nations,” to the consideration of certain
points connected with the laws of war, leagues, embassies, and
the unrighteousness of war against infidels. Richard Bernard, a
puritan divine, discussed some points connected with the same
subject in a book entitled Bible Battels ov the Sacved Art Military’

All these books are concerned chiefly with the law of war.
It was, as we shall see,” the oldest part of international law, and

1 Below 52-55, 58-60. 2 Nys, op. cit. 133-134.

3Ibid 134-136; it was dedicated to Essex; sec also Dict. Nat. Biog.; Raleigh
also published 4 Discourse of the Original and Fundamenlal Causc of Natural,
Customary, Voluntary and Necessary War ; but as Nys says, ibid 130, ‘Il ne contient
rien de fort intéressant comme doctrine,”

4 Below 22-24.

5 The full title is * Th.®Pandectes ofythe law of nations : contayning severall dis-
courses of fhe questions, jvints, and matters of law, wherein the nagjons of the world
doe consent and accord *; it was published in 1602 ; the chapters in which questions
of international law are touched on arc vii—of the law affd justice of armspof lcagues
and embassages, and denouncing of warre, of truce, of safe-conduct, captives,
hostages, stratagems, and conquests according to the law of nations; xii-—that the
rules of warre and the law of nations are not to bcfobserved and kept %l -Surates,
Rebels., Robbers, Traytors, Revoltes, and Usurpers ; xiii—that by the law and pragsisd |
(I)ffﬁllaflons, warre is not to be maintained against Infidels onelybecause they are

nnaels.

~ R
% Jourgal Soc. Comp. Leg. ix 297 : the bdbk was published in"ﬂi'za
7 Belosx 28-29. ’
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therefore the part upon which authority was m(‘st abundant.
It was the topic on which Gentili wrote his ‘most important
book.! There werc, however, one or two books published on
other parts‘of the subject. Gentili wrote pn Enlbassies ; * andgin
1587 a tract (inspired probably by the cise of Mendoza) appeared
at Oxford entitled De Legaly et absoluto principe perdyellionis
reo? | Zouche, Moo, as we shall see, has much to say on all
qugstidns both of peace. andewar. But, with ghese exceptions,
the only other class of literature on this subject are three books
which deal with the ‘£nglish claim to the sovergignty over the four
British seas. Two of these books are works of minor importance.
One, published in 1615, is by Welwod, a Scotchman who pro-
fessed successively mathematics and civil law at St. Andrews.
1t is entitled De domiinio maris juribusque ad So®iniun: praecipue
spectantibus assertio brevis ac wethodica.” The other is by Sir
John Borough or Burroughs, Garter king of Arms, and keeper
of the records in Charles I.’s reign. It is entitled 7/e Sovereignty
of the DBritish Seas proved by records, history and the municipal
laws of this kingdom ; and in it the English contention, and the
authorities on which it was based, are shortly summarized. It
was published in 1653, ten years after the author’s death.® The
third is the great work of Sclden on the Ware Clanusuim.

Selden was, in the first place, a common lawyer; and I shall
speak of him and his work as a cominon lawyer at some length
in a later chapter.” We shall sce that he was one of the first
of the common Jawyers to deal effectively with the history of the
common law ; and that he owed part of his cffectiveness as a legal
historian to the fact he was critically acquainted with the sourgcs
of English history, and a master of many other kinds of learn-
ing besides that of the common law. In the Mare Clausumn he
showed that he was a competent international lawyer. The
book was composed in 1618. It was called torth by the appoint-
ment of a commission to scttle disputes which had arisen in
consequence of the claim of the Dutch fishers to fish in English
waters without the king’s licence;® and it was intended as an
answer to Grotius’s Mare Liberum. In 1618 James I. had
declined to authorize its publication for fear of offending the king
of Denmark. But in 1635 it weas publishgtl at the request of

L)

L]

1 Bel®wv 53-55. ? Below 52, 53.¢

# Nys, Les Origines du Droit International 356 ; Professor Holland has suggested
that it is a dissertation written by one of the recipients of the degrec of doctor in 1587,
ibidm. . e § :

» = «'Below¥8-60; for his life sce below 17-18.

3 Nys, op. cit. 385.

6 [bi 385 it & printcdein the 1686 edition of Malynes, Lex Mercatoria.
o 7 Below 497-412. ¢ * b4 9 Welow 47.
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Cha.rlee. L ang d dedicated to him.! Charles was so pleased with
it that he dlrccttfd that official copies should be kept in the Privy
Council Offise, the Exchequer, and the Admiralty.

«» The book shows that Selden never wholly lost the character-
istics of the common lawyer. It is not, llj«, Grotius’s work,
based op large philosophical prmuples. “But it exhibits a vast
historical knowlcdce and it is fortified at cve’ry point with
authority from racond statute, boolks-casc, and chronicle. But,.as
Sir E. Fry has pointed out,* his case was so bad that his learning
was wasted. “ The first book argues that by the faw of nature
or nations the sea is not common to all men, but is, as much as
the land, the subject of private property. In the second book he
maintains that the lordship of the circumambient ocean belongs
to the crown & &Great Britain as an indivisible and perpetual
appendage. This claim has long since been abandoned.” But
for the time, Selden triumphed. The States General did not
dare to publish the reply of Graswinckel; and when, in 16352,
that reply was published, in answer to a claim put forward by
the Genoese to the sovereignty of the Ligurian sea, he made the
mistake of alleging that Selden’s motive in writing his book was
to procure his liberation from prison by pleasing the king.? As
Nys has said, the case of Grotius, though better than that of
Selden, was contrary to the cconomic ideas of the day. “The
thaxim Cuyus regio efus commercinne governed commercial policy,
just as the maxim Cuyus regio ejus weligio governed religious
policy.”!

On maritime and commercial law very few books were written
by the civilians. Welwod, professor of the civil law in the
University of St. Andrews, published in 1590 the Sea Law of
Scotland ; and from this book, which he calls, “a weake picce
of labour,” grew his ¢ Abridgement of all Sea Lawes,”—a clear
and useful summary of maritime law.® It was published in
1613 ; and from it Malynes borrowed largely without acknow-
ledgement.  There issa little information about Admiralty
jurisdiction in Ridley’s View of the Crivile and Ecclesiastfeall

! Republished in 1636 iy [.ondon, Leyden, and Amsterdam; again republished in
London in 1652 tmnslate.,‘b_y Needham London, 1663.

2 Dict. Nat. Biog., Selden.

% Nys, Les 0r1gme~. du Droit International 386-387.,

11bid 336.

”Hemor, Early Writers on Maritime Law, L.Q.R. xxxvii 3