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PREFACE

E fourth and fifth volumes of my history begin
the period from 1485 to 1700—the period which
saw the development of our modern English law

from its medieval basis.  This instalment carries the
history of the influences which shaped the development of
the law down to the first half of the seventeenth century.
The next volume will deal with the history of English
public Jaw in the seventeenth century, and with the in-
(luences which shaped the development of the law in the
latter part of that century.  These and the following
volumes thus break new ground, as, except for Reeve's
history which goes no further than the end of Elizabeth’s
reign, no one “has as yet attempted to write the legal
history of this period. In these circumstances a few ex-
planatory words as to the plan upon which these two
volumes have been composed seem to be necessary.

The first chapter of the fourth volume deals with the
public law of the sixteenth century, and the second chapter
with the enacted Taw of the sixteenth and early seventeenth
centuries.  Both these chapters are necessarily long. In
the first chapter it has been necessary to write at lemrth of
the public law of the sixteenth century for two reasons.
In the first place, there is as yet no constitutional history
of the sixteenth century which embodics the results of
recent researches-—nothing which corresponds to Stubbs's
Constitutional History in the preceding period. In the
second place, though continental influences affected the
development of }Lng,hsh law both public and private in
this century, the policy of the Tudor sovereigns accentuated
the causes, which, in the preceding perlod were making
for a purely native development, and gave to English law
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and institutions a form which differed fundamentally from
the law and institutions of continental states. But to
understand this policy, and to grasp the manner in which,
continental influences helped the Tudors to build up the
modera English state on the foundation of mediwval
institutions, mediacval ideas, and medival law, it is
necessary to compare the English with the continental
development. The second chapter, which deals with the
cnacted law of the sixteenth and early seventeenth
centurics, covers much ground because, just as the legis-
lation of Edward 1. marked out the main lines upon
which the medieval common Jaw was developed during
the two succeceding centuries, so the legislation of the
Tudor period marked out the main lines upon which
the modern common law was developed down to the
legislative reforms of the nineteenth century. It will be
seen, too, that in this chapter I have been obliged to
trespass upon the domain of the economic historian.  The
bulk and importance of the economic statutes of this period,
and their intimate relation to many branches of law public
and private, has made it necessary to dcal with them in
some detail.  But I think that their treatment from a legal,
rather than from an economic point of view, may perhaps
help the cconomic historian as much as the works of
economic historians have helped me to understand this
legislation. This part of my History was written before
1914 ; and it is curious to see how, in the period of national
emergency which followed the outbreak of the Great War,
expedients were adopted which were similar to those which
had commended themselves to the statesmen who lived
through many periods of national emergency in the six-
teenth century.

The fifth volume deals with the professional develop-
ment of English law during the sixteenth and early
seventeenth centuries.  The outstanding feature of this
development is the expansion of Linglish law by the work
of the many courts which, during this period, filled up
some of the gups which had been caused by the serious
limitations upon the sphere of the medieval common law.
The growth of these bodies of law is the subject of the
first two chapters of this volume. The third chapter deals
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with the growth of the common law during this period,

and the beginnings of that contest for supremacy with
these rival bodies of law, which marks the first half of the
seventecnth century.  That contest was, as we shall see
in the sixth volume, intimately bound up with the con-
stitutional controversies of that century.  But the position
taken up by the common law, both in relation to these
purely professional contests between the common law and
its rivals, and in relation to the greater constitutional con-
troversies, was outlined by Edward Coke, who has some
claims to be considered the central figure in English legal
history. His work as a Parliamentary statesman gave to
the common law the position in the English state which it
holds to-day. His literary work was the complement of
the political work of the Tudor dynasty ; for it summed
up, adapted to modern conditions, and harmonized with
the modern law, the mediieval doctrines which still formed
the basis of the Iinglish common law.

As in the preceding volumes, I have to thank
Dr. Hazel, All Souls Reader in English Law in the
University of Oxford, and Reader in Constitutional Law
and Legal History in the Inns of Court, for the benceht of
his criticism, and his help in correcting the proof sheets ;
and Mr. Costin, I‘ellow and Lecturer in History at
St. John's College, Oxford, for making the list of statutes.

Arn Souvns CoLeicr, OXrorp
Nooember, 1923
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A HISTORY OF ENGLISH LAW

INTRODUCTION

NGLISH law owes as much to the narrowness of the Eng-
E]ish Channel as to its existence; for, if the existence of the
English Channel has helped our law to a continuous and a
native development, its narrowness has enabled it to share, in some
measure, the intellectual and political life of the continent. In
fact, this continuous native development would hardly have been
possible if England at critical periods in her history had not come
under some of the same legal, political, and religious influences as
were experienced by the rest of Western Christendom. The com-
pact territories and remote situation of countries in the far east of
Europe like Hungary or Poland caused them to be less directly
affected by these influences. They were not subject to the con-
stant pressure from without that was experienced by the states of
Western Europe with their more scattered dominions; and so
they stood self-centred upon the ancient ways, and preserved their
medizval forms of law and government. They paid the penalty.
In the sixteenth century Hungary was left defenceless against the
Turk ; and in later days Poland found itself equally defenceless
against the states of Western Europe, which, under these newer
influences, had organized themselves under strong governments
able to command force sufficient not only to keep the peace at
home, but also to extend the boundaries of their states by suc-
cessful foreign war.! Such events as the battle of Mohacz and
the partitions of Poland are a standing warning against a national
complacency which refuses to look abroad and face the task of
levelling up institutions and laws to the standard demanded by
a changed world.
England has been more fortunate than these countries; for,
though in many ways standing apart from the continent, she has, -
ever since the Norman Conquest, always played a part both in its

1 Cambridge Modern History i 342-346.
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A mtellectual life and in its wars, allxances, and dlplomacy The'
combined effects of the achievements of the strong kings of the
twelfth and thirteenth centuries, and of the Tudor dynasty in-the
sixteenth century, enabled her to assimilate enough of the con-
tinental ideas of law and government to become a territorial state
of the modern type without losing touch with her medizval past.
Thus, partly because of her insular position, partly because of the
accidents of her earlier history, partly because of the statesmanship
of the Tudor sovereigns, she alone among European states has

“been able to secure for her law and her constitution a development
which has been predominantly native and entirely continuous.

Continental influences upon English law and politics have been
at some periods great, at others small. But from an early period-
the great waves of intellectual change which have from time to
time swept over Western Europe have never failed to reach our
shores and to influence our history. One of these great waves of
intellectual change was the legal renaissance of the twelfth and
thirteenth centuries, which, as we have seen, had large effects in
helping forward the growth of a centralized government and a
common law.! But for that legal renaissance, but for the fact
that its influence was felt through the writings of Glanvil and

~ Bracton, through the practical work of many other judges of the

King’s Court, and through the technical skill with which their

successors in the fourteenth and fifteenth centuries built upon these

foundations, English law could never have become a common law
capable of expanding indefinitely with the new wants of a chang-
ing society. Another of these great waves of intellectual change
was the Renaissance of learning and letters, the Reformation of
religion, and the Reception of Roman law, which came in the
sixteenth century. As in the twelfth and thirteenth centuries, so
in the sixteenth century, the effects of these movements were
modified both by the insular position of England and by the
peculiarities of English institutions. And, as was perhaps inevit-
able, the modifications due to these two causes were more ap-
parent in the later than in the earlier period. In the twelfth and
thirteenth centuries the law and institutions of England had not
attained a fixed and definite shape. At the beginning of the
sixteenth century England was ruled by a king at the head of a
constitution, the main outlines of which had been drawn in the -
thirteenth and fourteenth centuries, and by a common law, the
development of which had been native. And though these facts
had little direct bearing on the influence of the Renaissance, they
had much upon the influence of the Reformation and the Recep-

: o 1le ii 145-146, 177-178, 205-206, 228-229, 269-270, 288-290.
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tion. The Enghsh state had already set its face agamst papal

-encroachments upon its sphere; and, in the fourteenth century,
-the, position which the state was soon to take in relation to the
. church had been fore-shadowed.! The law of the English state
was a technical system, very jealous of foreign influences, and, dis-
posed to extend its boundaries at the expense of all rival jurisdic-
tions. When order had been restored by the Tudors, the existing
law and the existing framework of government were found to be
partially sufficient for the needs of the modern state. There was
no need to construct a new order of government and to receive a
foreign system of law.

But changes and additions were needed if England was to
compete with the centralized territorial states of the continent
In particular new institutions were needed to check not only dis-
orderly feudal elements which still threatened to disturb the state,
but also the disorders occasioned by religious, social, and economic
changes; and new legal developments were demanded to meet the
needs occasioned by these changes. It is through these new in-
stitutions and new legal developments that we can trace the influ-
ence of some of the new continental ideas upon law and politics.
Here as abroad they made for the strengthening of the monarchy
as a safeguard against disorder. But, whereas abroad these new
institutions and new legal developments made up the principal
part of the law and government of the new territorial state, here
they were at most supplementary to and co-ordinate with the
older institutions, and with the medizval common law, which
still remained, as in the Middle Ages, “the highest inheritance
of the king by which he and all his subjects are ruled.” 2

In many different countries in Europe in the sixteenth century
there was a conflict between modern and medizval institutions and
ideas; and in most of these countries the victory was with the
former. But, in England, medizval institutions and ideas con-
tinued to exist side by side with the modern ; and, in the seven-
teenth century, they proved to be an msurmountable obstacle to
the aims of the Stuart kings, who, like their contemporaries abroad,
founded a theory of absolutism upon the achievements of their pre-
decessors. The Stuart kings found it impossible to bring the ad-
ministration of the law and government of England into line with
the administration of the law and government of the absolute
monarchies of the continent. On the contrary, the medizval in-
stitutions and ideas proved to be stronger than the modern, and,
bg' the end of the century, they had mastered and assimilated
them., ‘

1Vol. 1 584-587; vol. ii 304-306. : 31bid 436 n. 2.
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The modern law and constitution of England which resulted
was thus the product of a blend of mediaval and modern institu-
tions and ideas which was unique. Hence by the end of this
period English law and the English constitution had assumed a
shape which was very different from the laws and constitutions
of the other states of Western Europe.



PART I

SOURCES AND GENERAL DEVELOP-
MENT

CHAPTER 1

THE SIXTEENTH CENTURY AT HOME AND
ABROAD

UST as in the twelfth and thirteenth centuries it was
Jnecessary to take into account the influence of the men

who were making a canon law to rule the Western church,
and were developing from Justinian’s books rules fit to guide
the political conditions of medizval Europe; so, in relating
the history of English law in the sixteenth century, we must
take into account the new influences which all over Europe
were making for the decay of mediaval legal and political ideas,
and for the rise of the modern territorial state. Indeed, it may
be said that in the later period even more than in the earlier
period, it is essential to bear in mind these continental influences;
for the changes which in the later period were taking place
all over Western Europe were far more varied and far greater
in their extent and effect. The twelfth and thirteenth centuries
were centuries mainly of a legal renaissance: the sixteenth
century was a century of renaissance and reform and change
in many other things—in literature, in art, in religion, in com-
merce, in the physical boundaries of the world. I am not
writing a history of these things; but they all had some
share in shaping the new conceptions of law and politics which
arose’ in this century; and it will therefore be necessary, as we
shall see, to allude to some of their effects upon the development
of English law. In this chapter therefore I shall deal with
some of the more important of the external influences which,
in the sixteenth century, operated, both at home and abroad,
upon constitutional mechanism and legal ideas. In the four
following ¢hapters I shall deal in some greater detail with
the changes in and additions to the fabric of English law

7



8 XVITH CENT AT HOME AND ABROAD

whlch during the sixteenth and earlier half of the seventeenth_
~centuries, resulted from these influences. S

The contrast between the sixth and seventh Henrxes is

~ not more striking than the contrast between the political con-
ditioh of Europe at the beginning of the fifteenth century and
its political condition at the beginning of the sixteenth century.
In the earlier period France was so weakened by feudal
turbulence that Henry V1., with the help of the Duke of Burgundy,
was proclaimed king of F rance at Paris. In the later period
the king was master in his realm. A considerable part of the
dominions of the old duchy of Burgundy had been annexed
to France, and, with the marriage of Charles VIII. to the
heiress of Brittany, the last of the great independent provinces
was annexed to the crown. We can see the beginnings of
‘the process which will concentrate in the king all the powers
of the state. In the earlier period Germany was little more
than a geographical expression. The Swiss, the Scandinavian
powers, the Poles, the Magyars, and the Slavs were encroaching
upon the borders of the Empire; and within its bounds private
war was waged unchecked. In the later period there were at
least some attempts to reconstitute national unity. The establish-
ment of the Common Penny, the establishment of the Imperial
Chamber, and the proclamation of the public peace sanctioned
by the ban of the Empire in 1495; the establishment of a
Council of Regency in 1500; the organization of the Empire
into six circles for administrative and military purposes in 1512
. —all bore witness to the tendencies of the age in the direction
of unity. But they effected little. The knights, the cities,
and, above all, the independent position of the electors and the
princes proved insurmountable obstacles to the welding of Ger-
many into a united nation. Both the emperor and the princes
“were intent on pursuing the dynastic policies of their respective
houses. The house of Hapsburg, by a series of lucky marriages,
secured in the person of its representative Charles V. not only
the Empire, but also the dominions of Spain and the Nether-
lands; and it could thus stand forward as the great rival of
the newly consolidated kingdom of France. But Germany
itself “was not a kingdom, but a collection of petty states,
whose rulers were dominated by mutual jealousies. From
the time of Charles V. to that of Frederick the Great, Germany
ceased to be an international force; it was rather the arena in
which the other nations of Europe, the Spaniard, the Frenchman,
the Swede, the Pole, and the Turk fought out their diplomatic
,h_‘and ‘military struggles.”! In the earlier period Spain was
- 1A, F. Pollard, Camb. Mod. Hist. ii 279. N
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‘torn by internal discord. In the later period the union of
-Castile and Aragon under Isabella and Ferdinand, and the
effective measures which they took to curb the powers of the
-nobility, laid the foundations of a united nation—a fact which
was marked by the final expulsion of the Moors from Spain
in 1491. :

In ecclesiastical history the earlier period is the age of
the Councils—an age in which the nations of Europe debated
not only the position of the Pope and the whole theory of
ecclesiastical government, but also fundamental doctrines of
the church which had been called in question by the heresies
of Wycliffe and Huss. But the growth of distinct nationalities
enabled the Pope to preserve his supremacy for a season by
a series of separate concordats; and the policy of establishing
a temporal power, begun by Sixtus IV. (1471-1482) gave him
a fleeting independence. But this policy of Sixtus IV. was
in the long run fatal to the position of the Papacy both as
the umpire among the nations of Europe, and as the religious
head of Western Christendom. It became merely one among
the many Italian states which were contending for power;
and this left it in the position of a shuttlecock between the
greater European powers, who, at the beginning of the sixteenth
century, made the lordship of Italy the object of their ambition.
At the same time the Popes had accepted the position of
Italian princes, and had imitated and even improved upon
the example set by their contemporaries and rivals. The
nepotism and immorality of some of the Popes, and their
total immersion in secular politics, were scandals which were
only gradually mitigated when the spread of the Reformation
had awakened the church to the need of a counter-reformation
in its own discipline and doctrine and practice. :

In one respect there is a similarity between the two centuries.
In both the Turk was a menace to Europe; and a greater
~menace in the later than in the earlier period. As early as
1356 he had gained a foothold in Europe. In 1453 Constanti-
nople had fallen; and Serbia, the Balkan States, and Greece
were over-run. Even Italy was threatened. For a time the
Turkish advance was checked by Hungary. But when the
Hungarian power was broken at Mohacz (1526) the divisions
of the German Empire seemed to open the way to further
conquests. Vienna was besieged; but its relief (1529) saved
Germany., The partition of Hungary which followed marked
‘the final limit of the Turkish advance into Europe, just as
later in the century the Spanish victory of Lepanto (1571)
‘marked the limit of the Turkish control of the Mediterranean
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By the end of the century the process is begun by which the
Turkish peril will gradully subside into the Eastern Question.
England at the end of the fifteenth and the beginning of the
sixteenth centuries experienced changes similar to those which
werestaking place on the continent. The monarchy, reconstituted
by Henry VIL and further strengthened by Henry VIIL., proved
to be too strong for a nobility weakened by the Wars of the Roses.
Under the cautious rule of the father, and the strong rule of the
son, the judicial system was improved,! the executive was im-
mensely strengthened, and England took a new and a definite
place among the newly constituted nations of Europe. Moreover,
under Henry VIII. the attitude of England to the Reformation
was definitely settled. The church was reformed, and made an
integral part of the state, with the result that the power of the
central government was strengthened,? and the foundations were
laid for extensive and beneficial changes in local government.? In
his reign, indeed, England almost appears to be an absolute
monarchy of the continental type. But when we turn our eyes
from the activities of the Tudor kings and statesmen at home and
abroad, and look at the mechanism of government,* at the writings
of political theorists,* and at the system of law public and private,®
we can see that in many ways the law and government of England
departed from this type. In spite of all differences, however, this
period of prerogative rule has left enduring marks upon our con-
stitution and our law. The marks might have been more en-
during if the direct line of the House of Tudor had not failed.”
In describing this great transformation from which the Europe
and the England of to-day emerges, I shall deal in the first place
with the new ideas which in this century revolutionized all fields
of thought and all departments of knowledge. This transforma-
tion may be summed up in the two words Renaissance and Re-
formation; and its legal and political outcome was the modern
territorial state. In the second place I shall deal with the new
institutions which the organization of this modern territorial state
necessitated. In the third place I shall deal with the new rules
of law which were called into being to govern these altered political
conditions. This will involve both an account of that Reception
of Roman law, which has affected more or less deeply the legal
systems of the principal states of Western Europe, and an attempt
to estimate its influence upon the development of English law.

1Vol. i 122-128, 409-411, 412-414, 492-508.

%1bid 588-598; below 56 seqq. 2 Below 137-165.
- 4 Below 165-166, 173-190. 8 Below 209-215.

¢ Below 285-288 ; vol. v 176-177, 194-196. 7 Below 53, fgo.



" RENAISSANCE AND REFORMATION 11

]

I
+ THE NEW IDEAS—RENAISSANCE AND REFORMATION

“There exists,” says Dicey,! “at any given time a body of
beliefs, convictions, sentiments, accepted principles or firmly rooted
prejudices, which, taken together make up the public opinion of a
particular era, or what we may call the reigning or predominant
current of opinion. . . . It may be added that the whole body of
beliefs existing in any given age may generally be traced to
certain fundamental assumptions, which at the time, whether they
be actually true or false, are believed by the mass of the world to
be true with such confidence that they hardly appear to bear the
character of assumptions.” It is the character of these “as-
sumptions”’ which created the public opinion of the Middle Ages,
and gave to medizval history its leading and distinguishing
characteristics. It is the Renaissance and Reformation of the
sixteenth century which substituted other ‘‘assumptions,” created
a new public opinion, and thus started the modern history of
Europe. Therefore, if we would understand the law of the six-
teenth century, and its relation to the law of the Middle Ages,
we must understand the nature of the changes signified by these
two words.

I have already described the leading characteristics of the
assumptions which created the public opinion of the Middle Ages,
and coloured all its ideas upon law and politics.?  In the sixteenth
century many causes contributed to subvert the intellectual con-
ditions which had resulted from them.

- The Renaissance of classical studies had begun in Italy in the
last half of the fourteenth century. In the last years of that
century, and in the fifteenth century, the study of the Greek
classics was pursued side by side with the study of the Latin
classics; and this revival of classical studies soon produced a com-
plete break with medizval modes of thought. The older monu-
ments of learning and art were no longer looked at through the
spectacles of the scholastic philosophy and theology. They were
studied in and for themselves. Human reason, unfettered by
preconceived theories, theological or otherwise, tried to discover
the meaning which they had to the men who made them; and
this necessarily gave a wholly new meaning to the older studies
—to grammar, to history, to literature—and led to the growth of
new standards of taste, both in literature and art. It was the
real world of classical antiquity which was thus revealed—a wholly
new world of thought to that age; and of that world mtan and

1 Law and Opinion 1g, 20. 2Vol. ii 127-144.
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man’s intellect and asp:ratnons and desu'es were the centre. These
" things were no longer to be regarded as pomps and vanities of
" this wicked world except in so far as they were used to further
that logical system, which took the doctrines of the church as
theirwpremises, and viewed all human knowledge in the light of -
deductions from them. This world might be wicked and it might
be transitory, but it was meant to be lived in, Man’s senses and
faculties were given him to use, not to mortify ; and he was under
no obligation to view all knowledge from one particular standpoint.
He was the master of his fate, and it was his duty to act and
think and reason freely and fearlessly, not only upon art and
literature, but upon history sacred and profane, upon religious
doctrine,) and eventually upon physical science.? These views
were disseminated throughout Europe by lectures, by schools, by
academies, and by the printing press. Students flocked to Italy
to study the new learning, as in former days they had flocked
thither to study Roman law. The results may be seen and
illustrated by the writings of men of such opposite characters as
Machiavelli and Sir Thomas More., In T/e Prince the whole
scheme and theory on which medizval thought rested is simply
- disregarded. He *‘ consistently applied the inductive or experi-
mental method to political science.” “An appeal was to be made
to history and reason ; the publicist was to investigate not to invent
—to record, not to anticipate—the laws which appear to govern
man’s actions.” 2 Similarly in the Utgpia of Sir Thomas More
the actual facts of society are looked at with a critical eye, and
its faults are satirized by the comparison with his ideal republic,
which rests on bases very different to any which could have been
deduced from the old premises of the scholastic philosophy.
As we can see from the Utgpia, the discovery of the New
World intensified the tendency to abandon the ancient ways.
Ralph Hythlodaye, who relates his adventures in Utopia * for the
desire that he had to see and knowe the farre Countreyes of the
worlde,” had “joyned himselfe in company with Amerika Ves-
puce;” and it was on one of these voyages that he had found this
ideal commonwealth. In fact, it was not merely the premises of
“the old philosophy which were being undermined. The physical
world was being enlarged and changing its shape. New countries,
new nations, new phenomena of all kinds were emerging. With
these things the old learning, the old modes of thought and
reasoning were powerless to deal. They must be investigated;
1Cf. Acton, Lectures on Modern History 77-79.
2Below 13 and n, 1.
3L. A, Burd, Camb. Mod. Hist. i 212-213. It was naturally anathema to writers

who favoured the older order ; thus Pole said of it that ¢ it had already poxsoned Eng-
land and would poison all Chnstendom," L. and P, xv no. 721,



* RENAISSANCE AND REFORMATION 13

-and the results of that investigation necessarily led to the
“abandonment of old theories, not only as to the physical constitu-
‘tion and position of the universe, but also as to men’s relations to
_it and to one another.! : . '
We have seen that theological ideas and dogmas domihated
the old learning in all its branches. Any fundamental change
therefore in any branch of knowledge necessarily involved some -
reconsideration of men’s religious beliefs. Could these beliefs
be reconsidered and restated in such a way as to bring them into
harmony with the new order? Some, notably Erasmus, thought
that this was possible. And if there had been merely the in-
tellectual difficulty arising from the necessity of readjusting an
old theology to new points of view, the sixteenth century might
have managed to effect such a readjustment as skilfully as the nine-
teenth century. But, in the sixteenth century, the intellectual
difficulty was far greater, nor was it by any means the only diffi-
culty. In the first place, theology was not merely a special
branch of knowledge: its conceptions dominated all knowledge.
In the second place, church and state were in a sense one society ;
and therefore any questioning of the dogmas of the church, and
of its position in relation to the state, meant far more than the
alteration of one particular society within the state. It meant
rather the unsettling of the foundations of all society. In the
third place, the church had enormous vested interests in
the maintenance of the old order. Finally, the abuses rampant
in the church had been thrown up into stronger relief by the
changed political and intellectual conditions of Europe ; and they .
had inspired a hatred of the church and of churchmen which made
it certain that no peaceable readjustment of the old ideas to the
new could be effected. Any attempt at change was sufficient to
upset a system which had long been growing more and more -
unstable, and to begin a religious revolution. The acts which.
were the immediate and proximate causes of the movement—
Luther’s ninety-five theses and his bonfire of the papal bull and
the books of the canon law, the divorce question in England—
were merely sparks which produced their far-reaching effects
because they touched a mass of explosive matter.

1We may remember that this centur{ is the century of Copernicus, Tycho
Brahe, Kepler, and Galileo, below 50; the works of writers like Bodin show
the manner in which the new facts due to the discoveries had enlarged the outlook
of political philosophers, and had enabled them to give a new form and meaning to '
the older authorities, see e.g. Bodin, Le République Bk, v c. 1—the title of this -
chapter is ¢ Du reiglement qu’il faut tenir pour accomoder la forme de République &
la diversité des hommes : et le moyen de cognoistre le naturel des peuples; ™ but,
as we shall see, the greatest exponent of the fundamental inconsistency of the old.
aims and methods and theories with the new facts is our own Francis Bacon,.
below 49-52. )
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Thus began the religious Reformation of the sixteenth century.

It stopped all thoughts of peaceable change in the religious world.
- It stopped for a time the gradual spread and peaceable develop-
ment of the new learning, and in the end it changed the course
and gmodified the results of the new learning upon the intellectual
world. It involved changes and readjustments not merely in
men’s religious and mental outlook, but also in the machinery of
the state. These changes and readjustments are at the root of
many legal, constitutional, and political developments, and, more
than any other single cause, have made the Western Europe of
to-day. The Reformation, therefore, though primarily a religious
movement, has aspects which stray far from the history of religion,
and appeal in their different ways to the legal, the constitutional,
and the political historian. In order to understand its effects
upon the legal and constitutional and political development of
Europe and of England, I must touch very briefly upon some
of the conditions which made it inevitable.

In the first place, the movement had a moral aspect. In all
spheres of the church’s activity there was much that was well
calculated to excite the moral indignation of thinking men.
There were abuses connected with the doctrines of the church—
notably indulgences; abuses connected with the manner in which
the offices of the church were bestowed and used—simony,
nepotism, plurality, non-residence; abuses connected with the
ecclesiastical courts. The immorality of many of the clergy,
their exactions, and immunities, and, above all, the venality,
immorality, and even actual infidelity rampant at the papal court
had long been notorious. They had resulted in an intense
popular hatred of and contempt for the clergy—feelings which
the printing press could now express, concentrate, and popularize.’

In the second place, the movement had an intellectual aspect.
The new modes of thought affected the position of the church in
different ways in different countries. In Italy and at Rome itself
it led in many cases to sheer paganism. To many, even of those
who lived upon the revenues of the church, this world and its
pleasures —intellectual, artistic, and sensual—were all in all;?

1 For a detailed account see Lea, Camb. Mod. Hist. i 653-677; and cf. Ranke,
History of the Reformation in Germany (Austin’s tr.) i 272-278 ; for some account of
indulgences and their abuses see Acton, Lectures on Modern History g1, g2; in
1523 Erasmus wrote to Adrian VL., * Non ausim scribere in quam multis regionibus
quam penitus, popularibus animis sit infixus Lutheri favor et odium Pontificis
nominis,” Epistolae no. dcxlix (Opera omnia, ed. 1703) vol. iii. Pt. I.; L. and P, ii
nos. 3277, 3352 (1515) an account of a plot of certain cardinals to Foison the Pope—
“ omnis fides, omnis honestas, una cum religione a mundo abvolasse videntur,” is
Pace’s comment, ibid no. 3523.

24 The Prince was published by the Pope’s ’printer. with the Pope’s permission ;
a cardinal shrank from reading St. Paul for fear of spoiling his style ; and the scandals
in the family of the Borgia did not prevent bishops from calling him a god. . . . An
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and this temper of mind gave no small help to the Reformation
in its earlier stages. Firstly, it produced an indifferent tolerance
which allowed the movement to gather force. Secondly, its
effects upon the papal court gave force and point to the moral
denunciations of the reformers. Among the northern nations
the new studies had a more serious, a more practical, and a more
religious effect. Fairbairn has clearly pointed out one of the
chief reasons for this difference.! ¢ The Latin race, especially in
Italy, was the heir of the Roman Empire, still a vivid memory
and a living influence ; its monuments survived, its paganism had
not utterly perished ; its gods were still named in popular speech ;
customs which it had sanctioned and dreams which it had begotten
persisted, having refused as it were to undergo Christian baptism.
. . . Here the Renaissance could not but be classical. . . . The
Teutonic mind, on the contrary, had no classical world behind it.
. . . Its conscious life, its social being, its struggles for empire and
towards civilization, its chivalry, its crusades, its mental problems,
and educational processes, all stood rooted in the Christian
religion. Behind this the memory of man did not go.” The
resources of the new learning, therefore, were directed to the
study and criticism of the Bible, to serious educational work, to
the exposure of clerical follies and scandals. Incomparably the
most eminent of those who devoted themselves to this task was
Erasmus. He did more than any other single man to popularize
the new modes of thought, to satirize the abuses in the church,
and to apply the new learning to the reformation of religion.?
His Praise of Folly (1511) encouraged men to continue to
ridicule?® the follies of the old learning and the clergy its
supporters, as Ulrich von Hutten and other scholars had ridiculed
them in the Epistolac Obscurorum Virorum. His edition of the
New Testament and the commentary annexed to it* encouraged
men to contrast the Christianity of the Bible with the Christianity
of the church, as Luther contrasted them in his address 7o #4e
Christian Nobility of the German Nation. The thoughts that the

open conflict was averted at the cost of admitting into the hierarchy something of
the profane spirit of the new men, who were innovators but not reformers,” Acton,
Lectures on Modern History 79, 8o.

1Camb. Mod. Hist. ii 692, 693.

2 Atton points out, Lectures on Modern History 88, that printing in Italy had

been going on for sixty years, and that 24,000 works had issued from the press
before anyone thought of printing the Greek Testament ; Erasmus himself said that,
“b Letters had remained pagan in Italy until he taught them to speak of Christ,”
ibid.
) 3For an account of and some extracts from this work see F. Seebohm, The
Oxford Reformers 193-205 ; for earlier works see Ranke, History of the Reformation
in Germany (Austin’s tr.) i 278-281 ; Camb. Mod. Hist. i 675, 677; and for England
see vol. ii 306, 413, 414.

$See F. Seebohm, The Oxford Reformers, Chap. XI. for an account of the work
of Erasmus on the New Testament and St. Jerome.
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. Bible unencumbered by tradition should govern men’s beliefs,
sthat perchance the papal supremacy over the church was not
- ordained of God, that other modes of ecclesiastical organization

. more akin to primitive Christianity could be constructed from

- the 8ible, that man was directly responsible to God and needed
no priest to mediate—all began to germinate. :

In the third place, the movement had a political aspect. In
none of the countries of Western Europe had the relations
between church and state been quite harmonious; and it is
clear that the large claims of the church to the obedience of the
clergy were incompatible with the claims of the new territorial
state. Moreover, the rulers who were constructing these states
were casting envious eyes upon the large revenues of the church.

- They were quite ready to take advantage of the abuses in the
church to compel reforms which would increase their own in-
fluence and their own revenue as well as the usefulness of the
clergy. But all these claims could be and were effectediwithout
a breach with Rome. Legal and political speculation had found
a niche for the territorial state without making any great break
with the medizval theory of the universal state and a universal
church. State and Empire and Church could all be recognized
as wniversitates, all de facto possessing large powers within their
own spheres.! The delimitation of these spheres was a matter
for diplomacy to settle in the light of actual facts. The Popesin
the age of the Councils had already shown that they were skilful

~diplomats.? Kings who were consolidating their dominions had
no particular wish to promote religious changes which were
causing a revolution in the church, and might well unite
with other elements of disorder to cause a revolution in the
state.® Here therefore was a fair basis for negotiation. Bargains
were struck. The state gained a large control over the.persons
and wealth of the clergy : on the other hand, the church gained
the assistance of the secular arm in the work of suppressing
heresy, and retained some part of its wealth and influence.*

1Woolf, Bartolus of Sassoferrato 113, 114; below 191, 243.
3 Figgis, From Gerson to Grotius 45.
3Francis 1. said of the Reformation, ‘ Cette nouveauté tend du tout au -
renversement de toute monarchie divine et humaine,” cited H, Lureau, Les doctrines
democratiques de la seconde moiti¢ du XVlIe siécle ro. o
4 Figgis, Divine Right of Kings 109, 111; see Esmein, Histoire du Droit
Frangais (11th Ed.) 713-717 for the French concordat of 1516; Ranke, Turkish and
Spanish Monarchies (Kelly’s tr.) 6o for the control exercised by Phillip IL. over the
church—a control which had begun to be strict as early as the reigns of Ferdinand
and Isabella, Camb, Mod. Hist. i 353, 355, 356; Ranke, Hist. Ref, in Germany ii
168-174 for the bargain made with the Pope by the Dukes of Bavaria—as he says, °
“ What others are striving to wrest from the Pope by hostile measures, they con-
tinued to retain with his concurrence ; ’ see F. Seebohm, The Oxford Reformers 422, -
: 433 for the way in which the money raised by indulgences waa shared between the -
'ope and the temporal ruler; cf. L, and P, ii { Introd. cciv-vi. e
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Such an arrangement, if coupled with a reform of the abuses of the
church and with improved modes of education, seemed to many
- of the finest minds and best statesmen of the age—to. Erasmus,!
to More, to Wolsey, and perhaps to Pole? the best solution of
the problem ; for it added to the efficiency of both church, and
state, it obviated all danger of revolution, and it furthered the
peaceful progress of the new learning.®* Mere diplomacy, it is
true, could not deal effectually with the deep-seated moral
indignation of the people, nor could it at once procure the
adjustments needed to meet the demands of new intellectual
points of view. Still less could it deal with the tendency to
discard Catholic tradition and to submit everything—dogma,
ritual, church government—to the words of the Bible as inter-
preted by the private judgment of the reader—a tendency which
was manifestly strengthened by the publication of Luther’s
translation of the Bible which was reprinted eighty-five times
in eleven years.* But these diplomatic concordats gave the
Papacy time to realize the gravity of the situation; and, if
such concordats could have been made with all the states of
Europe, the Reformation might have been stifled. Neither moral
indignation, nor intellectual dissatisfaction with the existing
order, nor changed beliefs would have sufficed without some
measure of protection from the state at the beginning of the
movement.®

Fortunately for Europe this measure of protection was found
in Germany. Germany had suffered more than any other country
in Europe from ecclesiastical abuses. There the moral indigna-
tion was keenest, and the tendency to doctrinal change the most
widespread.  There, too, the absence of any strong central
government prevented any diplomatic arrangements between
church and state. Some of the princes no doubt were willing

VIn his Spongia versus aspergines Hutteni (Ed. 1523) he defines his position,
“Mihi consultius visum est hic conquiescere donec principes et eruditi, studiis
omissis, expetant ea consilia quae sine tumultu prospiciant evangelicae veritati et
gloriae Christi;’’ and again, “ Hoc interim consilium dederim utrique parti ut
neutri addictus itaque utrique bene cupiens ;” as he points out, * Neque corona
neque mitra addit sapientiam Evangelicam fateor, sed neque vulgarem pileum aut
cingulum addit. Qui se putant donum spiritualem ne spernant publicam
auctoritatem.”

3 Starkey’s England (E.E.T.S.) cxviii-cxxv.

3See Acton, Lectures on Modern History g9, roo for an attempt to bring
Luther over to this view.

4 Acton, op. cit. 103. 3

5« Where Protestantism was an idea only, as in Spain and Italy, it was
crushed out by the Inquisition; where, in conjunction with the political power and
sustained by ecclesiastical confiscation, it became a physical force, there it was
lasting,” Stubbs, Lectures on Medizval and Modern History 268.

¢ Erasmus pointed out to Adrian VI, that though the Wyclifite heresy had been
suppressed—** sed oppressa verius quam extincta ”’—by royal power, this could not

9566
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“to arrange a concordat with Rome; but others were willing to-
protect the reformers both because they felt the national in-
dignation against Papal abuses, and also because a Reformation
would help them to consolidate their power as against the emperor.’ -
In,fact the Reformation gave a fatal blow to the cause of .
German unity, the effects of which were intensified when the
Protestant sects began to quarrel among themselves. The
finishing touch was given to the power of the princely houses
when the principle “Cujus regio ejus religio” was adopted in
1555, at the diet of Augsburg. The Protestant prince was the
lord both of church and state. “ He is the guardian both of the"
first and the second table of the law.”? He must uproot false
doctrines, and actively propagate the true,® for the civil law
contains many penal laws against idolatry.* He must have
regard not only to the lives and property of his subjects in this
world, but also to their eternal welfare.* Property of the church
which is being misused he must apply to righteous uses.® It is
easy to see that a Catholic prince could hardly be expected to
content himself with an inferior position. The idea, not only
that the state is supreme over all its subjects,” but that it has
attained to much of that divinity which in the Middle Ages was

be done in Germany; he says, * Et tamen quod tum in eo regno licuit, quod totum
ab unius nutu pendet, nescio an hic licet in tam vasta regione inque tot Principes
dissecta,”” Opera (Ed. 1558) iii 580.

1Thus, as Ranke points out, Hist. Ref. in Germany ii 8g, the electorate of
Saxony was the refuge for all those oppressed by the spiritual authorities ; cf. Camb.
Mod. Hist. i 6go, 691, * A single prince, like the Elector Frederic of Saxony, could
protect it in its infancy. As the revolt made progress other princes could join it,
whether moved by religious considerations, or by way of maintaining the allegiance
of their subjects, or in order to seize the temgporalities and pious foundations, or, like
Albrecht of Brandenburg, to found a principality and a dynasty,”

# Melanchthon, De officio Principum quod mandatum Dei prascipiat eis tollere
abusus Ecclesiasticos (Ed. 1539); for similar views as to the power of the Prince
held by Luther and Calvin see H. Lureau, Les doctrines democratiques de 1a seconde
moitie du XVI¢ siécle 22-25; Figgis, From Gerson to Grotius 64-74.

3 Melanchthon, op. cit., ¢ Principes et magistratus debere impios cultus tollere et
efficere ut in Ecclesiis doctrina tradatur et pii cultus proponatur.”

4Ibid. * Has rationes haud dubie secuti sunt Constantinus, Valentinianus, et
Theodosius qui cultum Idolorum legibus prohibuerunt.”

5Ibid. * Non tantum ad querenda et fruenda ventris bona sed multo magis ut
. . . aeterna bona querantur.” .

fIbid. * Cum autem pauci divites haec studia ecclesiastica colant, necesse est
honesta stipendia constitui Pastoribus Ecclesiarum, doctoribus, et discentibus in
scholis, Hanc ad rem transferendae sunt opes Collegiorum et Monasteriorum quae
injuste tenentur et devorantur ab indoctis, ociosis, denique ab hostibus Evangelii.”

7 ¢ The constitution of the Lutheran churches contributed even more than the
revival of the Civil Law to establish the absolute sovereignty of States,” Acton,
Lectures on Modern History 104; * Richelieu no lessithan Cecil or Parker, was a -
product of the Reforming movement. Had there been no Luther there could never
have been a Louis XIV,,” Figgis, From Gerson to Grotius 71; *‘the old order had
reached from heaven to earth. The new was frankly limited to a single point, the

- Prince was supreme; that, for Luther as for Austria, was all sufficient,” T. Baty,
‘International Law, 224.
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the peculiar attribute of the church is rapxdly emerglng What '
form the state shall take is another question.?

In so far as the Reformation subordinated the church to the
state it gave material help to the forces which were making for
the construction of the self-contained territorial state. In Frgnce
the state obtained by treaty with the Pope large rights over
the church.®* In Spain not only was the state supreme,* it
was even able to make use of the organization of the church
to establish a system of absolute government. The Inquisition .
was the serviceable tool of the government. “It was the in-
quisition,” says Ranke,® ‘“and the Inquisition alone that com-
pletely shut out all extraneous interference with the state: the
sovereign had now at his disposal a tribunal from which no
grandee, no archbishop, could withdraw himself. . . . Open heresy
was not the only question it had to try. Already Ferdinand
had felt the advantages it afforded, and had enlarged the sphere
of its activity. Under Philip II. it interfered in matters of
trade and of the arts of custom and marine. How much further
could it go when it pronounced it heresy to dispose of horses
or munition to France?” In Germany, as we have seen, it
consolidated the power of the princely houses. But though
in its ultimate results it would be true to say that the Reforma-
tion has powerfully assisted in the creation of the autonomous
state, its immediate results were sometimes quite the reverse.
In essence it was a revolt against authority ; and a revolt based
upon religious motives. It could not be expected that all the
members of the state would acquiesce in the religion dictated
by their rulers, whether it was of the reformed or of the un-
reformed type ; and these dissenters would naturally find sympa-
thizers among their co-religionists abroad. This aspect of the
Reformation came to the front with the spread of Calvinism
and the beginning of the counter-reformation in the latter half
of the century. The Calvinistic movement was both popular
and aggressive. The organization and the discipline, which
were characteristic of it, fitted it to be the fighting force of
Protestantisn, when the Roman Catholic Church began to
organize its forces for the life and death struggle between the
old and the new churches. But this struggle necessarily at- -
tracted many other elements of discontent in many different
nations. There was an element of feudal disorder in the
religious wars in France; and these wars gave opportunities
to other competitors with the crown for political power—to -

‘ang:s, Diyine nghts of Kings 92-93; cf. Sorel, L’Euvrope et la Revolution
Fta.ncmse 112, 1 Below 192-199. 3 Above 16 n. 4. :
4 Ibid. 8 Turkish and Spanish Monarchies (Kelly’s tr.) 62.
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the Estates General, and the Parlement of Paris.! It was the
Calvinists of Holland who at length succeeded in throwing off
the yoke of Spain; and their success showed that religious
dissent allied to a constitutional opposition could accomplish
a feat which could never have been accomplished without
this alliance. In Scotland the Calvinistic movement united
itself to the popular indignation at ecclesiastical abuses, and
to the desire of the nobility for the wealth of the Church. It
was helped by the feudal independence of the nobility; and
it succeeded in organizing a Church, so true to the principles
of Calvin, that its strength made it as serious a rival to the
independence of the state as the church of Rome.? We shall
see that in England the same movement united itself with
Parliamentary opposition to the government, while the discontent
of the Roman Catholics gave rise to disorder of the feudal type.?

Thus it might well have seemed, in the latter half of the
sixteenth century, that the Reformation was hindering the
growth of the modern state, just as it seemed to have hindered
the progress of the literary Renaissance. But by the end of
the century it was becoming fairly clear that in both cases its
effects had been, not to hinder, but to complete and to modify.

It completed the structure of the modern state, for it finally
disposed of the medi®val political and religious theory of a
universal state and a universal church. The horrors of the
religious wars strengthened the desire and the need for efficient
government which such a state alone could satisfy. National
feeling began to rise superior to religious animosity—as the
rise of the Politiques in Francc,* and the assistance given to
the Government by the English Catholics at the time of the
Armada show. By thus making the medizeval political and
religious theories impossible it assured the victory to the new
learning and to the new modes of thought. The several in-
dependent states of modern KEurope formed an appropriate
environment in which new opinions could be formed, new
ideas arise, and new discoveries increase, because their in-
dependence and diversity taught men that it was possible to

1 Armstrong, French Wars of Religion 31, 32; below 168, 170-172.

2« In the writings of Cartwright and Goodman we have clear proof that
the political claims of Presbyterianism were as oppressive, as tyrannical, and as
preposterous as those of Rome. The two systems, Papal and Presbyterian, are
alike in that they both regard the State as the mere handmaid of an ecclesiastical
corporation, and would, in the last resort, place the supreme direction of politics
in the hands of the rulers of the Church,” Figgis, Divine Right of Kings 191, 192.

* Below 38-39, 47, 48.

$They were the party who, as Tavannes said, ** preferred the repose of
the kingdom to the salvation of their souls; who would rather (£hat the kingdom
remained at peace without God, than at war for Him,” cited Armstrong, French
Wars of Religion 37; Figgis, From"Gerson to Grotius 115, 116; cf. Sorel, op. cit,

g 55-56.
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‘tolerate diverse opinions. The toleration extended by these
states to one another inevitably led sooner or later to a toleration
- of divergent opinions within the state itself,

It modified the effects of the Renaissance and the theory of
the state. The dilettantism and the paganism which had marked
some aspects of the Renaissance in Italy disappeared ; and we get
the rise of national literatures, and solid advances in the exact
and physical sciences. Theories of the state were no longer
founded exclusively, as Machiavelli had founded his theories,
upon a compound of classical instances and present experience.
Medizval theories upon religious, upon legal, and upon political
topics were the weapons used by both sides in this period of
conflict.? The period of the Great Councils in the fifteenth
century had been fertile in these theories; and they were largely
used by all the publicists of the sixteenth century.? The classical
revival thus united itself to the political theories of the Middle
Ages and to the underlying ideas of right, legal or moral, which
were assumed by them. New theories of the state, based partly
on the more exact knowledge of classical history which the
Renaissance had rendered possible, partly on medizval specula-
tion and experience, preserved many medizval ideas which a
merely classical Renaissance would have destroyed, and so made
further developments possible, both within the state, and in the
relations of these states to one another.

Within the state these medizeval ideas did good service to
those who opposed the state’s absolute authority either from a
religious or from a political standpoint. During this period the
religious standpoint was the more efficient—it was in those
countries in which religious dissent was most completely crushed
that political freedom most completely disappeared.®* The
medizval books necessarily played a large part in these contro-
versies. In them many reasons both theological and legal could

1 Figgis, From Gerson to Grotius 24, * So far as it (the Reformation) tended to
revive the theocratic ideals, theological politics, and appeals to Scripture, in regard
to the form of government, it was a reversion to the ideals of the earlier Middle
Ages, which were largely disappearing under the combined influences of Aristotle
and the Renaissance.”

31bid 40, 41, 51, *‘ Gerson, D’Ailly, and Nicolas placed the constitutional
monarchy .in such high light that it could not be altogether obscured even in later
and more subservient ages;” cf. Figgis, Politics at the Council of Constance
(R.H.S. N.S.) xiii 114, *“ This church council first exhibited the conflicts of pure
politics on the grand scale,” and, * In it the notions of pure constitutionalism gained
the hall-mark of European acceptance.”

3 Figgis, Camb. Mod. Hist, iii 769, * The forces in favour of monarchy were so
strong that, apart from a motive appealing to conscience, making it a duty (even
though a mistaken one in:any individual case) to resist the government, there would
have been no sufficient force to withstand the tyranny of centralization which suc-
ceeded the anarchy of feudalism ; * this saved the principles of liberty, *from a col-
lapse more universal than that which befell Republican ideals at the beginning of the
Roman Empire,”
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“be found to justify resistance to a tyrant.! Arguments derived
from them took up the work of those medizval representative
assemblies and medizval courts which had gone down before the
centralized force of the modern state.? ' o

én the relations of these states to one another these same
ideas did equally good service. Just as the medizval political
theories influenced the internal structure of the state and tended
to prevent the growth of an unchecked and an unmitigated
despotism; so the medizval idea that states, as between them-
selves, had rights which should be respected® influenced the
nature of their dealings with one another; and, by preventing the
growth of the idea that their relations should be founded merely
on the strength of the contending parties, tended to foster the
idea that some element of law and right should enter into them.

- Without this idea, which we owe primarily to the fixed premises

‘and the scholastic logic of mediaval speculators, international re-
lations might have been for a long time wholly, or almost wholly,
lawless.

These ideas were the parting gifts of medizval legal and
political theory to the modern world. It was a world in which
the medizeval unity and universality of legal and political theory
had given place to a diversity which rendered necessary a new
political science, having as its basis the modern territorial state.
The variations in the structure of these states tended to accentu-
ate those national characteristics, and to create those systems of
national law which have consolidated and stereotyped the differ-
ences between the separate states of modern Europe. At the
same time the underlying similarities existing between them,
due to common religious beliefs, to common legal and political
ideas, and to a common historical development, created a real
affinity which found its legal expression in the beginnings of our
modern international law.* All these characteristic features of
modern as distinct from mediaval history are the results of the
allied movements of Renaissance and Reformation. Of the
manner in which legal expression was given to these changes I
shall speak when I describe the new institutions which arose in

! Below 197-199; the authorities relied on and the instances adduced by political
theorists such as Bodin and Hotman are the best instances of this: as Figgis says
(R.H.8, N.S.) xix 148, 149, * A perusal of the ordinary treatises (more especially the
continental, but our own Hooker affords an example) on the topics that line the
borderland between politics, law, and theology will make it clear that there is a
certain common element in which all discussion takes place. This atmosphere is
compact of a peculiar amalgam of law strictly so called, certain general ideas which
are expressed in the civil and canon law, and some common principles of ethical and
theological reasoning. All this is responsible partly for the internal structure of the
modern state everywhere but in England, and to some extent hera” '

“Below 166-173 ; cf. Brissaud, Histoire du Droit Francais 403, 404. )
. #Vol, ij 131-132. * Below 289-290; vol. v 25 seqq.
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this century, and the mﬂuence of the Receptlon of Roman Law

In the meantime I must give some account of the way in which"
~the Renaissance and the Reformation affected the development
‘of the English state.

The course which the Renaissance and the Reformation t8ok
in England was in some respects peculiar. But, whether we
look at their causes, or whether we look at their effects upon the
structure of the state and upon the development of public and
private law, we shall see that, even when they are not directly
affected by the course of events on the continent, they can often
be better understood in the light of the analogies and contrasts
which these events present to us.

No more difficult task ever confronted an English king than
that which confronted the first Tudor. Abroad the foreign re-
lations of England needed adjustment in the light of the new
grouping of the European powers. At home it was necessary to
‘maintain an insecure throne against foreign intrigue and domestic
faction ; to restore order in a nation accustomed for more than
half a century to lawless ways, and for more than thirty years to
civil war; to regulate the new conditions of domestic and foreign
trade; and to provide for the solution of the new social problems,
which had arisen from the break up of the medizval economic
and social organization. In the background there were the prob-
lems intellectual and religious set by the New Learning; and their
discussion was certain sooner or later to raise the question of the.
condition of the church and of its relations to the state. We have
seen that some of these difficulties and problems had begun to
emerge at the end of the fourteenth century.! But they had been
shelved during the reigns of Lancastrian and Yorkist kings, and
had in the meantime grown in complexity. An attempt to solve
them could no longer be delayed if the nation was to be saved
from the anarchy to which a premature experiment in parlia-
mentary government had reduced it.

The disorders from which all classes of soczety were suffering
were many and various. ‘“The hed agreth not to the fete, nor
fete to the handys, no one parte agreth to other; the temporalty
grugyth agayn the spiritualty, the commyns agayn the nobellys,
and subjectys agayn ther rularys”? The times were out' of
joint, partly owing to want of governance, partly owing to the
fact that the period was one of transition from medizval to
modern. In books like More's Utopia and Starkey’s England

© 1Vol, ii 411, 413-414. ‘
2Starkey, England in the Reign of Henry VIIIL. (E.E.T.S.) 82. This work is in
the form of a dialogue between %ole, the future cardinal, and Lupset, lecturer on

Rhetoric at Oxford; it is dedicated to Henry VIII for Starkey see Maitland,
English Law and the Renaissance 41-46. . S



24 XVITH CENT. AT HOME AND ABROAD

we see echoes of the old disorders from which society had been
suffering all through the fifteenth century. Abuses in the pro-
cedure of the courts which lengthened lawsuits and fostered
litigation ;! abuses arising from the partial ministering of justice ;?
the hardness of the criminal law ;3 the benefit of clergy and the
privilege of sanctuary ;* the crowds of idle retainers and ignorant
monks who led lives useless and even harmful to the state 5—all
these things were crying evils of long standing. But many of
the other disorders which these writers denounce were the in-
evitable consequences of the passing of the medieval order of
society. Inthefirst place, the old economic ideas were disappear-
ing, and as yet no new theory had arisen to take their place.®
The complaints which we hear as to the depopulation of the
country owing to the conversion of arable into pasture;’ as to
the extravagance of the richer classes and their oppression of
their tenants ;% as to the combination of traders to raise prices®
—all testify to the fact that competition was ousting custom as
the basis of the economic system. In the second place, the ideas
and methods of the scholastic philosophy were beginning to look
foolish in the light of the New Learning which such men as Colet,
Erasmus, More, Grocyn, and Linacre were bringing from Italy.!
In England, as among other northern nations," the New Learning
was being turned to religious uses;? and it threw into stronger
relief the worldliness and the cynical immorality which were
rampant in the church. Many, notably Wycliffe, had attacked

1 Starkey, op. cit. 83, ** Prokturys and brokarys of both lawys wych rather
trowbul mennys causys than fynysch them justely are to many; and yet gud
mynystrys of justyce are to few; ’’ cf, ibid 118, 191; vol. iii 623-627, and App. VIIL,

3 Starkey, op. cit. 86, “ Materys be endyd as they be frendyd ; '’ Plumpton Cor-
respondence (C.S.) 131-132, 134-135, 150-15I1—as to the *labouring » of sheriffs and
jurors; Y.B. 1 Hy. VII. Mich. pl. 3; vol. ii 415-416.

3 More, Utopia (Temple Classics Ed.) 14 (punishment of death for larceny); 27
(forfeiture of stolen property to the king).

41bid 31; Starkey, op. cit. 138-140; vol. iii 293-307.

5 Utopia 15, 70, 71; Starkey, op. cit. 131 speaks of *‘Abbeylubbarys;® see
below 505, 520 for the laws passed in Henry VII,’s reign against riots and retainers.

¢ As to this see Cunningham, History of Industry and Commerce, i 555—as he
points out, books like More’s Utopia and Starkey’s England are * of more value as
describing the course of events, than because of the explanations the writers were
able to offer ; ' below 318-319.

7Vol. iii 209-211.

8 Utopia 15; Starkey, op. cit. 175; vol. iii 502-505.

9 Utopia 20—The sheep, says More, though they increase in numbers do not
decrease in price, “ For they be almooste all comen into a fewe riche mennes
handes, whome no neade forceth to sell before they lust, and they luste not before
they maye sell as deare as they luste.”

10 For an account of these men and their services to learning see F. Seebohm,
The Oxford Reformers.

1 Above 5.

12See Seebohm, op. cit. Chap. I1. for an account of Colet’slectures; he probably
began to lecture on the Epistle to the Romans in 1496-1497.
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these abuses before.! But they were now felt the more keenly,
because men were beginning to contrast in a more critical spirit
the Christianity of the Bible with the theology of the schoolmen ;
and the attack was more deadly because it was directed not
only against the abuses themselves, but also against the whole
intellectual system under the shadow of which these abuses had
sprung up.?  Wycliffe had used the methods of scholastic disputa-
tion. The scholastic system itself was now attacked by the new
weapons and from the new points of view of the Renaissance
scholars.

Those who lamented the disorders from which society was
suffering were not ready to suggest any very complete remedies.
But there was one remedy upon which all were agreed—the state
must be strengthened to suppress lawlessness. In England, as
elsewhere, it was felt, and felt rightly, that it was only a strong
king at the head of a strong executive who could curb the lawless
practices of over-mighty subjects, who could see that justice was
duly and indifferently ministered, who could maintain order amid
apparently incomprehensible changes in old ideas and institutions.?
It was therefore the first object of all statesmen in Western
Europe at the end of the fifteenth century ; and none accomplished
that work more successfully than the kings of the House of
Tudor.

Henry VII. was fitted by his early training and by his in-
tellectual gifts to begin this task. He had been disciplined by
adversity. His temperament was cold and cautious. He could
seize quickly the vital points of a problem whether of foreign
or of domestic policy ; and he pursued the methods which he
had devised for its solution with a businesslike determination.*
“What he minded he compassed.”® Above all, he seems to
have possessed the two qualities which distinguished in a pre-
eminent degree both Henry VIII. and Elizabeth—though “he
was governed by none,” ¢ he could choose and trust able ministers ;7
and he understood the temperament of his people.

As to the existence of the first of these qualities we have, it

1Vol. ii 413.

2 See extracts from Erasmus, Praise of Folly, cited Seebohm, op. cit. 195-198
cf. Utopia 93.

3 Above 20; Utopia ro, * From the prince, as from a perpetual wel sprynge,
commethe amonge the people the floode of al that is good or evell;” Starkey,
op. cit. 164, a good prince is * the fundatyon of al gud pollycy.”

4 Gairdner, Letters etc. of Richard I11, and Henry VII. (R.S.) ii xxviii, xxix; see
Bishop Fisher’s appreciation in the sermon he preached at Henry's funeral, cited
Tanner, Constitutional Documents 3.

% Bacon, History of Henry VII. Works vi 244.

8 Ibid 240. ,

- 71bid 242, * He was served by the ablest men that there were to be found ;'
** And, as he chose well, 50 he held them up well,”
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"is true, little detailed information. We know but little of the
" doings of his ministers, and of their relations to himself. But
when the records of the Council begin in his son’s reign, we see
“the king surrounded by just such a council of professional advisers
as Fogtescue had advocated ;! and the actual evidence which we
have points to the fact that this change was accomplished by
" Henry VII. Ministers such as Morton, Fox, and Bray, and offi-
.cials such as Empson and Dudley, were men of a different stamp
to that of the advisers of Henry VI. and Edward IV.2 And he
began the creation not only of an efficient executive, but also of
an efficient secret service, which was extensively used and im-
proved by his successors.? As to the existence of the second of
these qualities the evidence is clearer. The whole course of his
reign shows that he understood two well-marked and permanent
characteristics of his people. The first was their devotion to their
own institutions and the common law—a characteristic which was
remarked by the Venetian ambassador.* The second was their
dislike to taxation, which was shown by the only rebellions of the
reign which were not dynastic.®
- Henry never attempted to break the law, except perhaps in
the matter of benevolences ; and then the breach was condoned by
Parliament.® But he used the law and abused it to supply his
necessities. It is the abuse of the law, through the agency of
Empson and Dudley, which is the greatest blot upon his reign ;
‘and the explanation of this phenomenon is not far to seek. In
this reign, as in the reign of Edward 1., an efficient executive was
re-establishing orderly government after a period of disorder; and
in both periods the new officials seem to have found it difficult to
distinguish between the use and abuse of their new authority.
The accusations made against Empson and Dudley are not unlike
the accusations made against Stratton and his fellow-ministers.”
Many of their practices, which seem to have become more and
more oppressive as the reign proceeded, are quite indefensible ;8 .
and they seem to have aroused some feelings of compunction even

1Vol. i 484.

3 Perkin Warbeck in his proclamation accused Henry of ‘* putting apart all well
disposed nobles,” and employing * caitiffs and villains of simple birth,” Bacon,
“Works vi 253. .

31bid 217; Tanner, Constitutional Documents 4.

4Italian Relation of England (1496-1497) (C.S.) 37, ** And if the king should
propose to change any old established rule, it would seem to every Englishman as
if his life were taken from him ;” but he opines that a good many will be altered if
the king lives ten years longer.

5 A rising in 1489 in Yorkshire, and in Cornwall in 1497, Stubbs, Lectures on
Medizval and Modern History 400, 402.

8 1Ibid 412, 413; 11 Henry VII. c. 10,

7Vol. ii 295-298. :

8 Bacon, History of Henry VII. Works vi 217-220, 236 ; cf. Utopia 40-42.



RENAISSANCE AND REFORMATION 27

_in Henry himself.? There is no doubt that Henry VIII. did a
-politic act when he destroyed them; and as little doubt that
their condemnation on a charge of high treason was unjust.?
Like many of their successors, they bore the blame and paid the
penalty not only for their own misdeeds but also for a service
which was too faithful. For it is clear that Henry VII. was
obliged to put the government upon a sound financial footing ;
~and it is difficult to see how he could have accomplished this
object if he had not sternly insisted upon enforcing the rights of
the crown.? As Fortescue had pointed out, the poverty of the
king had been one of the chief causes of the weakness of the
Lancastrian dynasty.* Henry made the wealth of the crown the
foundation of his power;® and he gathered his wealth by a rigid
enforcement, and sometimes even by a perversion of the law.
But as Dr. Gairdner says,® “ The very fact that it was so perverted
is a proof of Henry’s greatness. That a king whose title was one
of the most ambiguous ever seen in England, who was frequently .
troubled with rebellion, . . . should have succeeded in making the
authority of the law so strong as not only to enable him to put
down his enemies, but to become in his hands an engine of ex-
tortion, is evidence of Henry’s ability as a statesman quite as
great as the respect entertained for him by foreign sovereigns.”
Thus Henry, without any very startling changes in the law, in-
fused a wholly new spirit into its administration. Old institutions
—the Council, Parliament, the common law courts, the justices
of the peace—were strengthened, and made to do again their ap-
pointed work. And as it was with institutions, so it was with
the law. Both alike were gradually permeated by a new spirit
without losing their medizval form and substance; and thus the
way was prepared for the evolution of our modern English state
and our modern English law.

11In 1504 the king, who was ill, issued letters, ordering that all who complained
of injury should be heard, but not much good followed, Letters etc. of Richard III.
and Henry VII. (R.S.)ii 379 ; Stubbs, Lectures on Medieeval and Modern History
414 ; however at the beginning of the next reign some restitution was made in com-

liance with the terms of Henry VIL’s will; see e.g. L. and P. i no. 1084 for an

instance of the cancelling of a recognisance got unduly.

21 S.T, 283 ; below 492 seqfi: )

3 Busch, England under the Tudors i 288, ¢ The reproach of avarice against the
king rests, for the most part, on a confusion between careful orderliness and avari-
cious niggardliness. There is no doubt that Henry often showed signs of parsimony
even on occasions when it was out of place . . . but the failing was not one which
belonged to his real nature. It was simply the result of that carefulness he was
obliged to exercise in order to establish a sound system of finance after the extrava-
gant prodigality of former times.”

" 4 Governance of England, Chap. IX.

§ Letters etc. of Richard 111, and Henry VIIL (R.S.) ii #xix; cf. Busch, England
under the Tudors i 2g0.

8 Letters et¢. of Richard I1I, and Henry VIL (R.S.) i xxvid,
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That this gradual development was possible, and continued to
be possible, is due in a measure to the foreign policy initiated by
Henry, and followed in the main by his successors. For the
policy of blind hostility to France he substituted the policy of
securipg an honourable peace by holding the balance among the
Kuropean powers; and though foreign policy may seem a topic
remote from legal history it is not so in this case. If Henry’s
successors had not pursued this peace policy, the danger of foreign
invasion would have been increased ; and if such an invasion had
occurred, whatever its ultimate result, it would almost certainly
have interfered with the peaceful and continuous development of
our institutions and our law. Moreover, another effect of that
same policy very directly concerns all departments of English
history. For the policy of hostility to Scotland he substituted
an alliance, secured by a marriage, which exactly a century later
led to the union of the crowns of the two countries.! At the
same time the celebrated Poyning’s law (1495) settled the con-
stitutional relations between England and Ireland for nearly
three hundred years.?

”,7 . wiIn Henry VIIs reign therefore we see foreshadowed the main
/ lines of the Tudor policy, domestic and foreign. It is not an
exciting reign; for it is the record of the achievements of an
able, cool, business-like man ; and the scantiness of contemporary
authority keeps us at a distance from him.* But it is an im-
portant reign in the history of English law, not so much because
of the statutes which were enacted,* as because it showed that
the old institutions and the common law could be made to serve
as a basis for the fabric of the modern state. Continuity of
development was thus assured; for in England, as abroad, the
institutions and the laws adopted in the sixteenth century have
been very permanent. Strengthened, modified, and supplemented
by Henry VIIIL and Elizabeth, they proved sufficient to guide

! The king’s daughter Margaret married James IV. in 1503.

2That English laws then in force were binding in Ireland had been decided in
1485, Y.B. 1 Hy. VII. Mich. pl. 2, overruling a decision to the contrary, Y.B. 2 Rich.
111, Mich. pl. 26; Poyning’s law enacted this for the law then in force; but it was
not so with later statutcs unless adopted by the Irish Parliament; the substantial
identity of the law in the two kingdoms was however maintained by preventing
the Irish Parliament from sitting, or from passing any laws, without the approval of
the king and council; see Hallam, C.H., iii 362.

’ #As Stubbs says, Lectures on Medizval and Modern History 386, it was
the age of the discovery of printing and of the use of paper instead of parchment.
“ Men began to write frecly and to destroy freely;’’ and when the age of de-
struction began paper was more easily destroyed. Between the Roman Catholic
who destroyed what was new, and the Puritans who destroyed what was old not
much is left.

4 Bacon’s well-known description of Henry VIL’s statutes, Works vi g2,
is obviously exaggerated. The era of important statutes is the last half of the
next reign ; however, his statutes are in a2 manner an introduction to many subjects
on which there was frequent legislation in this period.
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the country through the economic, the social, the intellectual,
and the religious changes of this age of Renaissance and Re-
formation. Economic and social questions had already begun
to raise serious problems;! but when Henry VII. died (1507).
the intellectual and religious questions had not yet bgcome
acute. Few could have foreseen that within the next forty
years these intellectual and religious questions would have over-
shadowed all others, and that the first attempts to solve them
would have revolutionized the face of English socicty, and
modified the form of the English state.
(y During Henry VIL’s reign the New Learning had been
making its way in England. Some few Englishmen, the most
famous of whom were Colet, Linacre, and Grocyn,? had studied
in Italy; and what they had learnt in Italy they had begun
to teach in England. Many came under their influence, of
whom the most notable was Sir Thomas More—scholar, L.ord
Chancellor, and martyr. Many more students had studied at
Paris.® One of them was William Blount, Lord Mountjoy. He
was a pupil of Erasmus; and it was at his invitation that
Erasmus paid his first visit to England in 1499.* Of the
progress of the New Learning in England Erasmus spoke
enthusiastically.® In fact, it was favoured both by the king
and his mother; and, as we might expect, the royal children
were educated under its influence. Linacre was tutor to Prince
Arthur. Mountjoy was chosen as companion to the future
Henry VIIL;® and the young prince, if Erasmus is to be
believed, early showed signs of precocious genius.” Alrcady
in England, as in Germany,® the New Il.earning was being
turned to theological uses. Colet, who had been made dean of
St. Paul’s in 1505, had begun to study and expound the Bible
and the earlier Latin fathers after a new fashion. He abandoned
the scholastic methods, stereotyped by Aquinas, according to
which both dogmas and doctrines, and scientific and metaphysical
speculations were deduced from the words of isolated texts!*
and made a real attempt to discover the actual historical meaning

1Vol. iii 209-211 ; below 317, 364, 390-391 ; cf. Bacon, History of Henry VIL,,
‘Works vi 93-g6.

3 Seebohm, The Oxford Reformers 14,

3Camb. Hist, Lit. iii 7. 4 Allen, Erasmi Epistola i 207.

5Ibid no. 1x8—in England, * tantum humanitatis atque eruditionis, non
illius protritze ac trivilis, sed recondite, exactz, antiqua, Latinz Gra:caque, ut
jam Italiam nisi visendi gratia haud multum desyderem.”

S Camb. Hist. Litt. iii 8.

7 Allen, op. cit. i p. 6, *Jam tum indolem quandam regiam prae se ferens,
hoc est animi celsitudinem cum singulari quadam humanitate conjunctam.”

8 Above 15-16.

9 Seebohmy, The Oxford Reformers 29-42.
10 Above 11-12; Erasmus, Praise of Folly, Opera iv 462, 465, cited Seebohm,

Op. cit. 195-197.
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of the biblical narratives, and to apply the ethical message which
they contained. His influence had far-reaching effects. It is
probable that it was Colet's influence which led Erasmus to
devote himself to the preparation of that Novum Instrumentum—
" the granslation of and commentary upon the New Testament— -
which did so much to further the cause of Reformation.! As
yet the New Learning and the old theology were outwardly
on friendly terms. The old-fashioned and the ignorant might
suspect ; but the opinions of “obscure men” could be disregarded.
; The New Learning was opening a new world of ideas to the
- literary and learned, in the light of which it was hoped the
~abuses rampant in church and state could be speedily reformed.?
* All admirers of the New Learning hailed the accession of
Henry VIII. as the dawn of a new era. Everything might
be expected from a king who professed not to be able to live
without literature and learning.®* Mountjoy’s praises were
somewhat hyperbolical; but according to the testimony of
Erasmus there was some cause for this rejoicing. We may
perhaps suspect him of flattery when he is writing to Henry
himself or to his ministers;* but he is not so open to suspicion
when he is writing to a foreign prince. In 1522, writing to
George Duke of Saxony, he described the king as ““a prince of
wonderfully happy and versatile genius, who accomplishes in
a manner scarce to be believed whatever he sets his mind to
do; morcover he has a literary style which is not displeasing
to me.”® The ambassadors accredited to Henry’s court wrote
equally enthusiastic reports to their masters ;% and yet the real
character of this man, whom, at his accession to the throne,
all the world conspired to praise, is still one of the enigmas
of English history. :

(* He began his reign with enormous advantages—an undis-
puted title, a full treasury, the machinery of government in work-
ing order. Both physically and intellectually he was head and
shoulders above his contemporaries; ” and he enjoyed a popu-

1 Seebohm, op. cit. Chap. XI.

3See Colet’s sermon to Convocation in 1512, ibid 230-247.

3 Allen, Erasmi Epistol i no. 215—from Mountjoy to Erasmus (1509).

4Opera (Ed. 1703) iii nos. 417, 418 ; the first letter is to Sir Henry Guildford,
the master of the horse, the second to Henry VIII. ; they are abridged in Froude,
Erasmus 244-246; cf. L. and P, ii no. 4115, Erasmus to Henry VIII. (1518).

5 No. dcxxxv, ‘ Habet enim Princeps ille ingenium mire felix ac versatile,
quod incredibili modo valet, quocunque esse intenderit . . . Stylus habet aliquid non
abhorrens a me ;" cf. L. and P, iv Pt. IIL. no. 5412, Erasmus to Cochleus (r529).

8 Brewer, Reign of Henry VIIL i 4-9; L. and P. iii no. 402, a report of
Giustinian (1519). .

7L. and P. ii no. 395, a letter of Pet. Pasqualigo (1515), ** The king is the hand- -

.;s0mest potentate I ever set eyes on ;'* ibid iii no. 402, ‘* He is very accomplished, a
EPOd musician, composes well ; is a most capital horseman, a fine jouster, speaks
rench, Latin and Spanish.”
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larity which was partly due to these natural gifts, and partly to -
" the fact that the nation justly regarded him as their best security -
against the anarchy from which his father had rescued the
country. It was soon seen that the nation was right in trusting -
a king who, as his character developed, showed himself to be a
statesman of the first rank. He could, like his father and his
- daughter Elizabeth, choose and trust able men,! and inspire them
with enthusiastic loyalty to himself. He was capable when he
wished of supervising, directing, and criticizing the doings of his
ministers ; and, after the first few years of his reign, he was the
real director of their policy.? He had a large measure of self-
control, and under a bluff manner infinite powers of keeping
counsel.? He scemed to be able to divine as if by instinct the
currents of national feeling, and to shape his course accordingly.
He soon learned all the arts of the tortuous diplomacy of the day,
and knew well how to use it in such a way that foreign interfer-
ence should not hamper his policy.* His weak points were an
enormous belief in his own infallibility, and an obstinacy of
temper, which increased as the years rolled on and experience
showed him the extent of his strength. Everything must yield
to his wishes. What he believed to be right must be right; and
opposition to his will, even passive and tacit opposition, he came
to regard as a crime.® Moreover, he had all the ruthlessness o
the Renaissance politician ®—a ruthlessness which was increased
by the keenness of his insight into the realities of his position.

1Thus in 1523 he wrote to Wolsey that he is not displeased that Wolsey has
changed his opinion, as ** nothing in counsel is more perilous than one to persevere
in the maintenance of his advice because he hath once given it,”” L. and P. iii no.
3346.

3 1 See L. and P. x no. 699, pp. 291, 292, 293. The minute supervision which he
exercised right down to the end of his reign can be illustrated by the manner in
which he corrected the wording of important despatches, see e.g. L. and P. xix i
no. 509, 31544); and by the alterations he made in the interrogatories to be ad--
ministered to the Earl of Surrey, S.P. i 891 (1546). !

3« Three may, quoth he (Henry VIIL), keep counsel, if two be away; and if I
thought that my cap knew my counsel, I would cast it into the fire and burn it,”
Cavendish, Life of Wolsey 258; see L. and P, iii ¢ no. 1 for a letter to Wolsey
which illustrates this aspect of his character. .

$Dr. Gairdner says (Camb. Mod. Hist. ii 464), ‘“ Henry was considered an .
enemy of Christianity much as was the Turk, but the prospect of a crusade against

- him, though at times it looked fairly probable, always vanished in the end. Foreign
grinces were too suspicious of each other to act together in this, and Henry himself,
- by his own wary policy, contrived to ward off the danger.”

5 More had accurately gauged this defect in the king’s character, as his warning
to Cromwell when he entered the king’s service shows: He said “ in counsel giving "
unto his Grace, ever tell him what he ought to do, but never tell him what he is’
;ple ’!;o do. . . . For if the lion knew his strength, hard were it for any man to rule

im.

& More had seen this also—Roper having congratulated More on the friendliness
the king had shown when visiting him at Chelsea, More replied, “ I may tell thee
I have no causé to be proud thereof. For if my head would win him a castle in
France (for then there was wars between us) it should not fail to go.”
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All through his reign he never spared any one whom he once
suspected might be dangerous to his throne ;! and in that age of
unprincipled intrigue his ruthlessness was generally recognized
by the nation to be necessary in the interests of the state. In
the latter part of the reign the real dangers to his position which
were involved in carrying through his Reformation policy tended
to make his temper capricious in the extreme. The strain of de-
vising and carrying through the great change told disastrously
on his character. The disappointments which he experienced in
his matrimonial ventures tended in the same direction. These
disappointments were partly his fault—he was an egoist on a
royal scale; and partly his misfortune. Many of his children died
young ; and he was unfortunate in his choice of wives. Thus it
was that the darker traits of his character tended to become ac-
centuated in his later years. In fact, the difficulty of forming
any clear idea of his character is largely caused by the fact that
all through his reign it was constantly developing. He was
always learning. He learned from Wolsey, he learned from
Cromwell, but he learned most from his own observation and ex-
perience. It was only a consummate statesman with a true under-
standing of the needs of his age, of his own position as king, and
of the character of his people, their laws, and their institutions,
who could have planned, and induced the nation to accept,? the
policy of making a Reformation in religion by way of evolu-
tion and not by way of revolution; who could have created a
modern state upon the basis of mediaval institutions and the
common law, and not upon the basis of new institutions and
Roman law. Let us by all means condemn his cruelty, his caprice,
his selfishness, his ingratitude, his self-righteous egoism ; but let
us who are telling the tale of the continuous development of
English law remember that it was the policy devised by his brain
which, in this critical period of Renaissance and Reformation,
was the main cause of the preservation of the continuity of that
development.?

1The executions of De La Pole Earl of Suffolk in compliance, it is said, with his
father’s instructions, of the Duke of Buckingham in 1521 (1 S.T. 287), of the Earl of
Surrey in 1547, and the proceedings against the Duke of Norfolk (x S.T. 451) are
obvious illustrations. The destruction of the Pole family in 1538 (Pollard, Henry
VIIIL. 373) was caused by dynastic reasons, quickened by fear of the effects of
the Pope’s bull of deposition; as Chapuys said in 1533, the divorce question
* sharpened the thorns of the Roses,” L. and P. vi no. 465. p. 209.

2 As Prof. Pollard says (Henry VIII, 413), * Henry retained to the last his hold -
over the mind of his people ; ” thus Chapuys reported in 546 that, * No man there
}i‘.c. in Parliament) dare open his mouth against the will of the king and Council,”

. and P. xxi # no. 756.

3Dr. Gairdner says (Camb. Mod. Hist, ii 462), * Henry VIII. was really a

monarch of consummate ability, who, if his course had not besn misdirected by
assion and selfishness, would have left a name behind him as the very founder of
ngland’s greatness.”
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I must now indicate briefly the manner in which Henry
VIII. guided England through the earliest and, from some points .
of view, the most critical stage of the transition from medizval
to modern.

L During the earlier years of Henry's reign the policy f the
state was directed by Wolsey.! He was above all a foreign
minister, with a perfect understanding of those new conditions of
foreign politics which More satirized in his U?pia. From him
Henry soon learned to abandon his early wish to make showy
expeditions against France, and to assume the position of the
custodian of the balance of power in Europe. During the period
of Wolsey’s rule the government was efficiently carried on on the
lines marked out in Henry VIL’s reign.? The chief organs of
government were the Council and its various branches, the Star
Chamber, the Chancery, and the Court of Requests; and Henry
VIIL, like his father, governed by agents whom he promoted for
their ability. Wolsey distrusted Parliaments.®* In fact the in-
frequency of Parliaments during the period of his ascendancy, and
the large part played by the Council and its branches and the
newer courts closely connected with the Council, caused the
government of England at this period to approximate more closely
than at any other time to a government of the continental type.

Both Wolsey and his master agreed upon the necessity of
keeping the new heresies out of the kingdom. Both favoured the
new learning. Wolsey’s idea was to allay the unpopularity of
the church and to promote learning by judicious reforms from
within; and these reforms he was in a position to effect by the
use of his legatine powers. The suppression of certain monas-
teries for the foundation of his colleges at Ipswich and Oxford
shows the kind of changes which he was prepared to make.t

‘L. and P. iii no. 402, Giustinian reported in 1518 that he, ¢ rules both the
king and the entire kingdom ; *’ cf. L. and P. ii i no. 4438.

2In 1517 Wolsey writes to Henry VIII. (L. and P, ii Pt. 2 App. no. 38), * and
for your realm . . . it was never in such peace and tranquility ; for all this summer
I have had nother of riot, felony, ne forcible entry, but that your laws be in every
place indifferently ministered. . . . Albeit there hath lately . . . been a fray betwixt
Pygoi_: your sergeant and Sir Andrew Windsor’s servants, for the seisin of a ward
+ « « in the which fray one man was slain. I trust at the next term to learn them
the law of the Star Chamber, that they shall ware how from thenceforth they shall
redress their matters with their hands, They be both learned in the temporal law,
and I doubt not good example shall ensue to see them learn the new law of the Star
Chamber;” even in the North all was quiet, ibid no. 3346; all through the period
the Council was strict in repressing disorderly conduct in the nobility; thus in
1543 the Earl of Surrey was before it for breaking windows in the City, L. and P. -
Xvill ¢ nos. 247, 356.

*In 1515 we find Wolsey advising a more speedy dissolution, L. and P. ii no.
I223; see Hallam, C.H. i 17, 18 for his attempt to overawe the House of Commons
;;;5‘:‘;3; Henry’s management of the House was very different, below 36, go-99;

+ 453-455. ° .
* ‘L. and P, iii no. 251 {1519) Erasmus says that ¢ The cardinal of York has done
3!;::1 1o restore all good studies, and by his bounty invites all men to the pursuit of *

VoL v—3
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But his time was too fully occupied with foreign affairs, and with his
administrative and judicial duties at home, to allow him to deal
adequately with the position of the church in England. So long
as his ascendancy lasted the position of the church was secure
against violent changes;! but for many various causes he was
becoming increasingly unpopular. The need for money came
to be felt as soon as Henry's extravagance had dissipated the
savings of his father. Money was collected by means of forced
loans and benevolences at different periods in the reign ; but these
expedients caused a rising in 1525.2 1ln the Parliament of 1523
the taxes which Wolsey obtained were much less than he had
demanded ; and these exactions, parliamentary and unparlia-
mentary, caused him to be hated by the nation at large.® The
nobility hated him as an upstart and disliked the good order
which he kept in the kingdomn, by the help of “the new law of
the Star Chamber.” *  The orthodox looked with suspicion upon
his attempts to reform some of the abuses in the church. Those
whose views were, for doctrinal or other reasons, anti-ecclesiastical,
pointed to his arrogance, his display, and his lax morals. The
common lawyers viewed with jealousy the efficient rival courts
which were absorbing the legal business of the state.®

Wolsey’s power rested on the king alone; and when, on the
failure of the divorce negotiations, the king withdrew his favour,
his fall was inevitable.® For some years past the king had been
gradually assuming a greater control over the government, and
forming definite views as to its conduct.” In foreign politics the

!In 1528 Campeggio wrote that Wolsey deserved well of the Pope and the
Holy See, * which, owing to his vigilance and solicitude, still retains its rank and
dignity here and elsewhere,” L. and P. iv no. 4898.

3 Hallam, C.H. i 18-21, 23-25; see L. and P. iv lxxxiv nos, 1318, 1319, 1321.

3 See the articles against Wolsey from Herbert in L. and P. iv no. 6075; Co.
Fourth Instit. 8g9-g5; in L. and P. iv no. 5750, there is a long account of Wolsey’s
career and doings, composed perhaps for the purpose of drawing up these articles
against him. .

4 Above 33 n. 2.

5 Fourth Instit. 91, 92, §§ 20, 21, 26, *° He hath examined divers and many
matters in the Chancery after judgment thereof given at the common law, in sub-
version of your laws. . . . He hath granted many injunctions . . . and by such
means he hath brought the more part of the suitors of this your realm before him-
selfe . . . he hath sent for the judges and by threats commanded them to defer
judgment ; "’ cf. Lord Darcy’s complaint, at the time of Wolsey’s fall, of the Council
of the North, Reid, the King’s Council in the North 111, 112,

SIn Oct. 1529 the Bishop of Bayonne reported that the king had taken the
management of everything, and that Wolsey’s fall was inevitable, L. and P. iv no.
5083 ; cf. ibid nos. 5582, (May 22) 5803 (July 30).

7Ibid iii no. 576, a memorandum concerning the administration of the
King’s affairs (1519)—various subjects are mentioned which the king will debate
with his Council, and the Chancellor and Judges are to make <}uartetly reports to
the king in person; ibid iii no. 1713 (1521), Pace tells Wolsey that the king
‘¢ readeth all your letters with great diligence,” and describes how ke had in person
dictated an answer; ibid iv ifs no. 5983 the Bishop of Bayonne said, * The king
takeés the management of everything.”



RENAISSANCE AND REFORMATION 35

great lesson which he had learned from these years of diplomatic
intrigue was the lesson that, if he maintained an adequate navy,’
he had little to fear from foreign interference. At home he saw
clearly enough the growing feeling against papal and, indeed,
against all forms of ecclesiastical jurisdiction.? He saw, too, that
by a strict enforcement of the old statutes—notably the statute of
Preemunire—he could, with the general applause of the nation,
make himself supreme in his realm ; ® and the case of Dr. Standish
proves that long before the divorce question arose * he was inclined
to assert a larger power over the clergy.® The Defender of the
Faith did not desire to encourage heresy. But he did desire to
encourage the New Learning and the reform of ecclesiastical
abuses.® Without the divorce there would have been a modifica-
tion in the relations of church and state. The divorce determined
the shape which that modification actually assumed. As the
divorce could not be got at Rome it must be got in England.
Therefore the power of the Pope—even his purely spiritual power
—must go.

. " Henry had been taught by Wolsey’s experience the necessity
of learning to work with a Parliament. If it was necessary to
work with a Parliament in order to raise supplies, still more was
it necessary to work with a Parliament in order to carry through
such a change as the entire repudiation of the papal authority.
Though the divorce was unpopular,” the repudiation of the papal

! For Henry’s interest in the navy see Pollard, Henry VIII, 126-128 and
references there cited : vol. i 546-547.

?In 1515 FitzJames, bishop of London, told Wolsey that a jury in London
would condemn any clerk though he were as innocent as Abel, L. and P. ii no. 2
a good illustration of this state of feeling is to be found in the Beggar’s Petition,
Somers Tracts (Ed. 1809-1815) i 41-48; cf. L. and P. i no. 5725 (1514); ii ¢ no.
1315 (1515) ; iv no. 6183.

3Standish’s case, Keilway (1515) at pp. 184, 185; L. and P, ii no. 1314 (1515),
the answer of convocation to the king; Maitland, Canon Law in the Church of
England 87-8g.

4 As to the date when Henry began to entertain scruples as to his marriage see
L. and P. iv Pref. ccxxi-ccxav. ’

5In 1518 Pace writes to Wolsey (L. and P. ii no. 4074) with reference to the
king’s promotion of Standish, ¢ Erit tamen difficile huic rei obstare . . . quia
majestas regia illum mihi jampridem laudavit ex doctrina, et omnes isti domini
aulici eidem favent de singulari quam navavit opera ad ecclesiam Anglicam sub-
vertendam,”’

8 For Henry's support of Colet, in 1519, as told by Erasmus, see L. and P. iii
no. 303; in 1546 the University of Cambridge wrote to the Queen to beg her
intercession with the king on behalf of the colleges which seemed to be threatened
by the Acts for abolishing Chantries etc.; in her reply she says, ** His Highness,
being such a patron to good learning doth tender you so much that he woll rather
adv_ance learning and erect new occasions thereof, than to confound those your
ancient and godly institutions, so that learning may hereafter justly ascribe her very
original, whole conversation and sure stay to our Sovereign Lord.”

7 In 1532 two members of the House of Commons moved that the king should
be petitioned to take back his wife; *these words,” says Chapuys, ** were well

:Zken by all present except two or three,” L. and P, v no. 989 ; cf. ibid nos. 941,
02.
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. authority, the removal of some of the many abuses of the
_ecclesiastical courts, and the prospect of getting hold of ecclesias-

tical property, were projects extremely attractive to a large

- part of the nation.! In the Reformation Parliament (1529-

1536) Henry gradually worked out the constitution of a national
church with himself as supreme head,! and by deft Parliamentary

, management?® he partly persuaded* partly forced ® the houses to

give it legislative sanction. This national church was not to be
a heretic church. It was to be the historic Catholic church of
England restored and reformed. There was only to be so much
change as was needed to adapt the mediaeval universal church
to the wants of the new territorial state, The power of the Pope
was exchanged for the supremacy of the king—the new papacy
Chapuys aptly called it;® and the papal canon law, so far as it
was inconsistent with the new order, ceased to be applicable.
Subject to these necessary modifications there was to be little
change in doctrine, discipline, or organization.

The destruction of the monasteries followed hard upon this
Reformation of the church. No one now believes that all the
monasteries were so corrupt as Henry’s visitors would have us
believe; but it is clear that their usefulness had nearly gone.?
Voluntary offerings had nearly ceased; and the new foundations
made by churchmen at the end of the fifteenth and in the sixteenth

1L. and P. iv no. 6orr (1529), Du Bellay reports to Montmorency that after

“Wolsey is dead or ruined the great lords will impeach the state of the church and

take its goods—* which it is hardly needful for me to write in cipher, for they

. proclaim it openly;” in the same year Wolsey plainly told the Pope that none of

the king’s subjects would tolerate papal interference with the prerogative, and that
* desire to please the Emperor at all hazards will alienate this realm from the Holy
See,” ibid no. 5797.

3Vol. i 589-593. .

# Thus in 1531 Chapuys reports that all are weary of the Parliament; and that
those who take the Queen’s part find it easy to get leave of absence, L. and P. v
no. 120.

4In 1532 the king sent for the house and made a speech justi!{ing the divorce
in consequence of the motion that he should take back his wife, L. and P, v no.,
9%g; in 1534 all the Parliament was with the king at York House for three hours,
and afterwards all the lords went to the council house at Westminster and sat there
till ten at night, L. and P. vii no. 304.

5 Chapuys tells us of the rejection of the annates bill by the Commons in 1532
the king then demanded a division—* some passed to his side for fear of his in-

* dignation, so that the article was agreed to, but rather more moderately than was

proposed,” L. and P. v no. 8g8; in some cases fear ot the rupture of commercial
relations and interference with the wool trade induced some members to vote against
a complete break with the Pope, L. and P. vi no. 296.

¢lbid v no. 114 (1531); cf. ibid no. 1013 (1532); see Maitland, English
Law and the Renaissance 60-62, for the use made of Marsiglio’s Defensor Pacis to
support the new settlement; for the Injunctions by which Henry used his new -

.supremacy see Tanner, Constitutional Documents 93-94; for later Injunctions of

547 and 1559 see ibid 100-102, 140-141, N
"For a good short account of this controversial question gee Tanner, Con-

;stitutional Documents 50-37 ; see also below 42.
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‘century showed that in their opinion, “the future lay with
collegiate life and the New L.earning.”! Their destruction was
not a logically necessary consequence of Henry’s new settlement ;
but it was practically a necessary condition of its stability.
If they had been allowed to stand they would have been ceatres
of intrigue against his new settlement.? By destroying them
Henry not only deprived his enemies of a weapon: he was able
to arm himself with that weapon. Their wealth could be used
to give the governing classes, many of whom viewed these vast
changes with apprehension, a large pecuniary interest in the
maintenance of the new settlement.®* Many suggestions were
made then, and have been made since, as to the manner in
which the wealth of the monasteries should have been used.*
Henry’s practical sagacity in distributing large parts of it among
the nobility and gentry was proved when the project of recon-
ciliation with Rome was brought before Parliament in Mary’s
reign. It was then clear that the pecuniary interests of the
governing classes were the greatest obstacle to any attempt to
restore the older order.

The development of a national Catholic Church from that
branch of the medizval Roman Catholic Church which was
situated in England was an enormous step in the consolidation
of the state. The king who had thus settled the relations
of church and state on the basis of continuity desired also to,
create a united nation on a similar basis. His policy with regard
to Wales and Durham shows that he wished to make these
outlying parts of the British Isles integral parts of one united
state. In Durham the independent judicial system of the
Palatinate was preserved ; but justice was, under the Act of 1536,
administered in the king’s name.® Into Wales and the Marches
all the apparatus of English local government was introduced—
county courts, tourns, hundred courts, sheriffs, justices of the

! Tanner, op. cit. §7.

% Suppression of the Monasteries (C.S.) 61, 62, Legh writes to Cromwell that the
Abbot of Rivaulx denies the royal jurisdiction, and would seem, ““ to rwele the king
by ther rulles;” and that this * rebelliouse mynde . . . is soo radicate, not only in
hym, butt also in money of that religion.”

31In 1534 Chapuys reported to Charles V. that the king intends “to usurp part
of the Church goods and distribute the remainder to noblemen,” L. and P. vii no.
I14; later in the same year he reports that the greater part of the ecclesiastical
Tevenues are to be distributed among the gentry ¢ to gain their good will,” ibid no. .
I141; see Grey Friars Chronicle (C.S.) 73 for a curious tale of how Sir Miles
Partnglge ‘“ playd wyth kynge Henry the VIIL at dysse for the grett belfrey that
:tgode in Powelles Church-yerde ; ” ¢f. H. A. L. Fisher, Political History of England

7-499.

1 Suppression of the Monasteries (C.S.) 262-265; see L. and P. xiv i no. 871
(1539) for a propgsal to set up something like a standing army with a court of its
own to look after it.

*Vol. i x12-113; 27 Henry VIIL. c. 24.
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peace, coroners, and escheators ;! and Wales was given Parlia-
mentary representation.? And, it would seem that Henry’s
policy with regard to Wales had had ‘by the end of the century
a very considerable success.® Both Durham and Wales were, it
is true, governed by branches of the Council ; and by a clause of
an Act of 1543 * the crown acquired, till 1624 ° a large power to
alter the laws of Wales by the prerogative. But, as in England,
it was through the ordinary machinery of government that the
Council ruled® All through Henry's constitutional policy we
find this note of continuity. It is in harmony with that strict
observance of the letter of the law which was so strikingly
exemplified in the divorce procecdings, and in many of his most
arbitrary doings. As I have said before, this feature of Henry’s
character and policy has been a main factor in preserving the
continuity of the English constitution; and we shall do well to
bear it in mind when we come to deal with the legal develop-
ments of the reign.”

We have secn that throughout Europe the Reformation helped
forward the growth of the modern territorial state.® Nowhere
was this result so conspicuous as in England. But in England,
as abroad, it seemed at first as if the upheaval of things estab-
lished would be fatal to its growth. The various demands put
forward by the rebels in the Pilgrimage of Grace! showed that
religious dissent was allying itself to many various elements of
opposition to the government of the statc—to fcudal opposition,
to the claims of the older courts and the older law, to the demand

127 Henry VIIL c. 26; 34, 35 Henry VIIL c. 26; Skeel, The Council in the
Marches of Wales 41-46; vol. i 123-124. Some, among others Lee, doubted the
wisdom of this policy, see L. and P. x no. 245—¢¢ But in spite of Lee’s disapproval,
the changes proceeded, and his gloomy forebodings were not fulfilled,” Skeel, op.
cit, 72-74.

227 Henry VIIIL c. 26 §§ 28, 29; it may be noted that Henry also summoned
representatives from Berwick and Calais, Porrit, The Unreformed House of Commons,
1373.

3A book cntitled  Commentarioli Britannicae Descriptionis Fragmentum ”
(1572), by Humphrey Lloyd of Denbighshire, describes the changes brought about
since Henry VIIL’s legislation; he says, *‘Immunes ab omni servitute et Anglis
omnibus in rebus consimiles fecit. Quibus rebus effectus est ut mores antiquos
exuti, qui parcissime vivere solchant, nunc ditiores facti, Anglos victu et vestita
imitantur, quamvis laboris impatientes, et nimium de nobilitate generis gloriantes,
regis et nobilium famulitio potius quam mannuariis artibus seipsos deddunt. Unde
fit ut paucos per totam Angliam invenies nobiles quorum famulitii . . . magna pars
non sit de Cambria oriunda.” He then goes on to say that, ** nullus sit adeo pauper
quin liberos suos aliquo tempore scholas ad litteras discendas tradit, et qui studio
proficiunt, in Academias mittentes Juri civili pro majore parte operam dare
compellunt. Unde evenit, quod major pars eorum qui in hoc regno Jus civile aut
Pontificum profitentur Cambri natione sunt.” I owe this reference to Mr. W. H.
Stevenson of $t. John’s College.

4 34, 35 Henry VIIL c. 26 § 59. fz1 James L. c. 10,
%34, 35 Henry VIIL c. 26; vol. i 111-112, 124. .
7 Below 283-284. 8 Above 1g-21.

9 ¥or these see L. and P. xi no. 1246.
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for Parliamentary control over the government, to agrarian dis-
content. The rebellion took place in the north of England where
feudal relations and feudal ideas still survived, and in its sudden
gathering and equally sudden dispersal it followed the usual
course of such a rising. The rebels complained of the ¢vile
blood ” in the Council, and of the new courts which were making
on a whole a successful attempt to keep the peace and to ad-
minister an even-handed justice.! They wished to see not only
the old religion restored, but also the medizval common law
unfettered by Chancery injunctions,? which, as we have seen,
a turbulent nobility could so easily make the cloak of oppression
and misrule.?* Moreover, they demanded a free Parliament; and,
as no minister of the king was to have a seat in it,* they doubt-
less hoped that they would be able to manipulate it as they
pleased.

The suppression of this rebellion by the help of a character-
istic combination of diplomacy and force ensured the success of
Henry's religious settlement; and went far to destroy the poli-
tical influence of the northern nobility.” But its maintenance
during the rest of his reign required delicate diplomacy both in
foreign and domestic affairs. Henry did not desire an alliance
with foreign Protestants—the Act of the Six Articles reaffirmced
most of the leading doctrines of the Roman church.® But at one
time fear of a coalition of foreign Catholic powers drove him to
seek this closer alliance, and to marry Anneof Cleves. But so soon
as the political horizon cleared he made haste to repudiate her,
and to destroy Cromwell, who had brought about the marriage
which was to have cemented this alliance. On the other hand,
there were no thoughts of making peace with Rome. The trans-
lated Bible which was set up in the parish churches, the laxity
with which the Act of the Six Articles was enforced in the latter
years of his reign,” and the composition of the council which he
nominated for his infant son,® showed that reforming tendencies
still held their ground. But perhaps the best proof of this is the
continued influence of Cranmer. In him the king had found an
archbishop whose intellectual and literary gifts enabled him to
give perfect effect to the royal ideal of a gradual Reformation

1L, and P. xi no. 826.

21bid no. 1246 § 22, *‘ that the common laws may have place as was in the
beginning of the reign, and that no injunctions be granted unless the matter has
been determined in Chancery ;" cf. ibid no. 1182 § 7 for a similar demand made at
the Conference at Pomfret ; ibid xii i no. 6 p. 9.

$Vol. ii 415-418. 4L.and P. xi no. 1182 (16).

5 Ibid xii ¢ Introd, xxi, xxii and nos. 636, 667, 595.

%Vol. i 593, 32 Henry VIIL c. 14.

7 As to this see Gairdner, Camb. Mod. Hist. ii 466, 467.

¥ Pollard, Camb. Mod. Hist. ii 475.
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" with the minimum of violent change; for he was a man whose
“feet stood upon the past, but his outlook was towards the
. future.”? :

, The events of Edward VL’s and Mary's reigns, are the best
proof of the wisdom and capacity of Henry VIII. The nation

 was not ready for sweeping religious changes on a large scale,
especially when these changes were made by a corrupt govern-

- ment which failed to keep the peace at home, and diminished

- the reputation of the country abroad. Somerset had a belief in
human nature and a disinclination to face the stern realities of
life which are characteristic of the socialistically minded states-
'man. He was too benevolent to use the coercive measures
needed to maintain order in that turbulent time. He allowed
rebellion to become dangerous, and was deservedly deposed.
But his successor, the Duke of Northumberland, was hardly an
improvement. Somerset was at least honest: Northumberland
was an utterly unprincipled time server. His main object was
to obtain the crown for his family, and, by playing upon the
young king’s religious prejudices, he secured his consent to the
scheme. Fortunately Edward died before Northumberland’s plans
were mature ; and the nation rallied to the rightful heir.? Some-
thing had however been effected. The church had got its articles
and its liturgy; and they formed, with but slight modifications,
the basis of the final settlement in Elizabeth’s reign.® Unfortun-
ately the work was pressed forward with injudicious haste; and
it suffered from its connexion with an incompetent government.
But the Roman Catholicism of Mary was as displeasing to a large
part of the nation as the extreme Protestant policy of her brother.*
The distribution of the monastic lands had, as we have seen,

~ given the governing class a pecuniary interest in the maintenance
of Henry VIIL’s settlement. The translated Bible, which Henry
had permitted, assisted by the Protestant teaching of the last reign,
had led to the rise, in some parts of the country, of a genuine
enthusiasm for some kind of reformed religion; and this was
fostered by the heroism of the Protestant martyrs. The Queen’s
foreign policy, which made England a satellite of Spain, was even
more unpopular than the foreign policy of the preceding reign;

1 Camb, Hist. Lit. iii 33; for his liturgical learning and the manner in which he

used it to construct the prayer book see Tanner, Constitutional Documents xo07-108,
o % Grey Friars Chronicle (C.S.) 79, when Jane was proclaimed Queen in London,
¢ fewe or none seyd Good save hare;"’ on the other hand, when the Duke of North-
- umberland was led through the streets of London as a prisoner, * all the streetes
were full of people which cursed him and callinge him traytor without measure,”
Wriothesley’s Chronicle (C.S.) ii go, 91.

Vol. i 503-594; below 45.

When at the beginning of the reign Dr. Borne, preaching at £t. Paul’s cross,

":ayed for the souls of the departed, and declared that Bonner was wrongfuily im-
’ ;p?igoned, there was a serious riot. ) _ .
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and it was quite as disastrous. All classes welcomed Elizabeth
—the offspring of the marriage which was the immediate occa-

-sion for that settlement of the national church to which the large
majority of moderate men desired to return. But before I can-
deal with the results of her reign I must first say something of
the progress of the Renaissance during the reigns of her three
predecessors. .

s _y"Henry VIIL aimed, as we have seen, at reconstructing the

" English state and the English church upon medizval foundations,

jand with such medizval materials as were capable of being
adapted to the new edifice. Our modern English constitution

iand our established church are living witnesses to the successful

‘realization of his aim. But what appears to us, and what ap-
peared to the men who lived at the end of the sixteenth century,
to be a Reformation, was, for the men of Henry’s own day, a
Revolution. Henry no doubt carried through his programme of

_reform with the minimum of disturbance to things established.

- But necessarily the shock to the existing order was great ; and

it seemed temporarily to stop the progress of the Renaissance.

\. The earlier years of Henry's reign had not wholly belied the
expectations of the supporters of the New Learning. Erasmus
said that therc were more men of learning to be found in
Henry’s court than in any university '—that it was rather a
museum than a court.?* As we might expect, therefore, the
New Learning was encouraged at both the universities. Bishop
Fisher, the patron of Erasmus, was chancellor at Cambridge ;
Sir Thomas More at Oxford. Colet founded St. Paul’s School
that boys might be educated in Latin and Greek after the new
fashion. Wolsey designed, as we have seen, both a school at
Ipswich and a college on a grand scale at Oxford. More direct
and more detailed evidence of the actual permeation of the new
ideas is to be found in the accounts of John Dorne, an Oxford
bookseller.® In the year 1520 he sold 2383 books. Their titles
show that there was a demand for books of scholastic philos-
ophy and theology, for the classics, and for the works of three
Italian and one French humanistic writer; but that the greatest
demand of all was for the works of Erasmus—*one-ninth of
the whole sales were of books written or edited by him.” Here
as abroad this silent permeation of the new ideas was checked

1L. and P. iii no. 251, Erasmus to Bannisius (1519). _
2Ibid ii no. 4340, Erasmus to Bombasius (1518), * Thomas Linacre is king’s
physician ; Tunstal, Master of the rolls; More, Privy councillor ; Pace, secretary;
Mountjoy, chamberlain of the household; Colet, preacher ; Stokesley, who is well
versed in the schoolmen, and intimately acquainted with three languages, confessor.
It is a museum mbre than a court.”
~ ¥ Camb. Hist. Lit, iii 19, z0.
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by the Reformation, which filled men’s minds with theological
controversy to the exclusion of all else. Then came the dis-
solution of the monasteries and the wholesale destruction of
the monastic libraries.  This was the most direct and the
greatest shock to learning. It was not merely a destruction
of books, it was a dislocation of the whole existing system of
learning and education. Some of the monasteries were at
once the homes of advanced learning, international exchanges
for European scholars, and centres of elementary education
for the surrounding country.! Many of the Oxford and Cam-
bridge colleges were monastic foundations for the education
of monks and friars. “Of these scholars the numbers were
so large that in the century previous to the Reformation onc
in nine of all graduates seems to have been a religious.”? After
the dissolution of the monasteries the numbers at the two
universities gradually declined, and did not rise to their old
level till the nation began to settle down under Elizabeth.?

But here as abroad there is substantial gain to set against
loss. The quantity of learning and the number of students
might decline, but what learning there was, and what students
there were, belonged to the new order. The old learning was
displaced—violently, it is true; but it is doubtful if it could
have been so thoroughly displaced with less violence. Henry
VIII. was, as we have seen, a great constructive statesman in
the realm of constitutional law ; and though he was bound to
destroy much that was out of harmony with his new ideas as
to the supremacy of the state, though this involved a destruction
of much of the material of the old learning and of much of the
machinery by which it was disseminated, his work was not
merely destructive in the sphere either of religion or of learning.
We have seen that the forms and much of the substance of the
old religion were maintained; and the beginnings of a new
order were beginning to appear in the translated Bible and the
litany. The foundation of regius professorships at Oxford and
Cambridge was intended to bring the universities and their
teaching into line with the new order in church and state, so
that they might “be nurseries to bringe up youthe in the
knowledge and fear of God and in all manner of good learninge
and vertuous educacion whereby after they may serve their
Prince and contrye in divers callinges.” *

1 Camb. Hist., Lit. iii Chap. iii; cf. Hallam, Hist. Lit. i 351, 352 for another
view, which minimizes perhaps unduly the shock given to learning,
3Camb. Hist. Lit. iii 51. 41bid 51, 419.
4 This view of the functions of the universities is contained, in a letter from
:the Council written in 1593 to the Vice-chancellors of Oxford and Cambridge
- forbidding plays, Dasent xxiv 427, 428.
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This work of reconstruction, though hindered by the rapacity
which characterized the court of Edward VI., rapidly advanced
during his reign. New statutes were made for the universities ;
and intercourse with the Protestants of the continent more
than made up for the cessation of intercourse with Catholic
countries. Cambridge especially, in the time of Cheke and
Smith and Ascham, was the home of the best kind of humanism ;*
and from Cambridge came many of Elizabeth’s most eminent
statesmen. The accession of Mary meant the death or exile
of the teachers who had flourished under her brother. But
Mary herself was not indifferent to learning. It was in her
reign that St. John’s and Trinity Colleges were founded at
Oxford. But though it might be possible to restore the old
religion, it was both politically and intellectually impossible to
bring back the old learning in its entirety; and it was very
difficult to proceed in the work of introducing the New ILearning
so modified as to be consistent with Romuan orthodoxy. 1t
was not till Elizabeth ascended the throne that the work of
reconstructing learning and religion began again to advance
slowly on the path which had been marked out for it in the
reigns of Henry VIII. and Edward VI.2

¢‘When Elizabeth succeeded to the English throne the two
greatest powers on the continent—ZFrance and the Spanish
Monarchy—were beginning to think of concluding peace in order
to withstand the progress which the Reformation was making.
A few months after her accession peace was actually made by the
treaty of Cateau Cambresis. This desire for peace was caused,
not so much by the fact that the Protestants were heretics, as by
the fact that the Calvinistic form of Protestantism which was
arising at Geneva demanded civil as well as religious liberty ;
and, as we have seen, somewhat casily allied itself with any ex-
isting elements of discord in the statc. In Scotland, in France,
and in the Netherlands this leaven was working ; and its repres-
sion seemed to the rulers of these countries to be the first essential
for the continuance of orderly government. A counter-reforma-
tion was necessary in the interests both of church and state.?
But dynastic rivalries which had lasted for upwards of half a
century could not be forgotten in a day; and though political and
religious necessities might dictate a peace, the influence of these
rivalries prevented any whole-hearted co-operation in the work of

1 Hallam, Hist. Lit. i 346-350.

¥In a tract called “ The Device for the alteration of religion,” put forward
at the beginning of Elizabeth’s reign, Somers Tracts i 63, it is said that, ‘‘ the
Universities must not be neglected, and the hurte that the late visitation in
Queen Marie’s time did, must be amended.”

3 Above 16-17, 19; T. G. Law, Camb. Mod. Hist. iii 260,
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' suppressmg heresy The kings of France and Spain were wxllmg '
enough to destroy their own Protestant subjects; but if the
~ Protestant subjects of either of these powers made it easier for the
~ other to pursue schemes of territorial aggrandisement, the tempta-
~ tion to remain passive, and even to assist them to embarrass their
rival, was often too strong to be resisted. In spite of treaties, in
spite of the counter-reformation movement, the same jealousies
which had enabled Henry VIII. and Edward VI. to act in de-
fiance of the opinion of Catholic Europe could be relied upon to
- protect England against any combined attack from the two great
Catholic powers on the continent. It was a thorough knowledge
of the very mixed motives governing the actions of continental
statesmen, and the skilful use made of that knowledge, which en-
abled Elizabeth and her advisers to solve successfully the multi-
farious problems of the first years of her reign.!
..*~'In the first days of her reign Elizabeth had determined to
stand by that Reformation settlement to which by her birth she
was naturally related. By choosing as her ministers such men as
Burghley, Bacon, Cooke, and Smith, who, like herself, had been
seducated under the influence of the Renaissance and in the prin-
iciples of the reformed religion, she showed that she meant to
‘build upon the foundations which had been laid by her father
and her brother.? But as a result of this decision the foreign
policy to be pursued became a problem of the greatest diffi-
culty. During the preceding reign England had been a de-
pendent of the Spanish monarchy. Scotland, on the other hand,
had become a dependent of France. Mary Queen of Scots, who by
hereditary right was the next heir to the throne of England, and
in the opinion of many Catholics the rightful queen, was the wife of
the Dauphin; and in 1559 her husband succeeded to the throne
of France as Francis II. If England was to remain independent
of France must she not continue to be dependent upon Spain ?
And, with dependence upon Spain, must not the determination
to stand by the Reformation settlement be abandoned? But, as
Elizabeth and her advisers saw, there was another side to the
picture. England was still important to Philip ; and, Reformation
~ or no Reformation, he could not allow her to be absorbed by
France, for it would imperil his dominion in the Netherlands.?
Further, a tumultuous popular Reformation of the Calvinistic
variety had begun in Scotland. The Scotch might hate the
. English; but a powerful party had come to hate Catholicism, and

: 1In ¢ The Device for the alteration of Religion,” Somers Tracts i 62, it is pro-

" posed to make peace with France, and divide Scotland by suppoxtmg the Reforma- -
.tion there; cf. Sorel, op. cit. 56-57.

i B Mantland, Camb Mod. Hmt ii 559.

#-" 31bid 578 ; iii 265.
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" the French power by which Catholicism was supported, still more
- fiercely. Much could be done to cripple France if the Scotch
‘Reformation was assisted ; and, most important of all, it was
_clear that, if that Reformation was carried through, the old alliance
between France and Scotland would be broken up. Thus it was
-that Elizabeth and her ministers found in the European conflict
of religious and dynastic interests the solution of the difficulty
caused by the decision to adhere to the Reformation settlement.
But under the circumstances there was no need to parade its
anti-papal or its Protestant character. Both the Henrician and
the Edwardian settlement were toned down and adapted to the
new situation. Henry’s extreme claims to the headship of the
church were disguised by an e? cefera in the royal style; and the
Calvinism of some of Edward’s formularies was modified.! At
the same time the authority of the Supreme Governor of the
English Church was quite sufficient to check the zeal of the more
advanced Protestants, whose views were as distasteful to Elizabeth
as they were to Philip II. ;% and the notes of Catholicity still re-
tained by the English church served on occasion as a valuable
diplomatic weapon. In fact, that church could present many
faces ; and no party need despair of converting the Queen to its
views. She was capable of making the most artistic use of the
opportunities which were open to her;3 and so, amid a maze of
tortuous diplomacy which helped to screen the real facts from
those who did not wish to see them, England was placed definitely
on the side of the Reformation, but without an open break with
‘the Catholic powers of the continent. The Reformation in
‘Scotland was saved; and its salvation not only guaranteed the
independence of England, but laid the foundation of a union be-
tween the two countries.

The problem of the relations between England and Scotland
was intimately related both to the ecclesiastical and to the foreign
policy of Elizabeth. The manner in which she dealt with it
strikes the keynote of her foreign policy during the first thirty
years of her reign. The difficulties and rivalries of foreign states
must be used to secure peace for England, and a breathing space
in which an attempt could be made to solve the many pressing
religious, commercial, and social problems which had been shelved
during the last two reigns. Peace was the first essential ; and all
‘Elizabeth's foreign policy was directed, and for thirty years suc-
cessfully directed, to this object.

! Maitland, E.H.R. xv 120 seqq.; Camb. Mod. Hist. ii 562, 563, 569, 570.

® Elizabeth never forgave Knox his ** Blast of the trumpet against the Monstrous
Regiment of Women ;' and “Not only had the ‘regiment of women’ been at-
tacked, but Knok . . . had advocated a divine right of rebellion against idolatrous

princes,” Maitland, Camb. Mod, Hist. ii 5g6.
© . 3Cf. Maitland, E.H.R. xv 330.
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“Time and myself are a match for any two,” was a favourite
proverb of Philip II. It might be taken as the mottc of Elizabeth
and Burghley. Time gave them many opportunities, and they
took them all. The tragedy of Mary Queen of Scots, and the
wary policy of Elizabeth, secured Scotland for the Reformation,
and 8pened the way for that union of the crowns which had been
the dream of her father and grandfather. The revolt of the
Netherlands, the struggle with the Turks, the winning of the
Portuguese inheritance, fully occupied Philip, and made him as
ready as Elizabeth to avoid an open rupture. The power of
France was to a large extent neutralized by the religious wars.
When Elizabeth was not assisting or conniving at assistance given
to the Huguenots, she was dangling the prospect of an alliance
cemented by a marriage with herself before the French court.
She had soon seen the diplomatic value of her celibacy ; and, with
greater wisdom than her Parliament, she steadily refused either
to marry or to declare her successor. But in spite of the skilful
use which she made of the troubles and rivalries of the con-
tinental powers, the undercurrent of hostility between the country
which was rapidly becoming the first of the Protestant powers,
and the country which stood for Catholic orthodoxy, was grow-
ing more intense. Philip did not consider that the time had
come to declare war on Eagland, but he had no objection to
encourage the plans of revolution and assassination that centred
round Mary Queen of Scots. Elizabeth wished for peace, but
she had no desire to see the Netherlands crushed. They were
fighting the battle of Protestantism; and she had no objection
if her subjects assisted them. Nor had she any objection to the
semi-private expeditions of a piratical character which taught
Drake and his fellows to despise the Spanish monarchy and its
claim to exclude all other nations from the New World. That
Elizabeth had co-operated with Time more intelligently and
more successfully than Philip became clear when the execution of
Mary Queen of Scots and the possibility of securing England and
Scotland as her heir, at length persuaded him that his rebellious
provinces could not be subdued until England was first conquered..
The safety of the Reformation was assured when the destruction
of the Armada advertised to the world the beginning of the
decadence of that power which had so long threatened to become
the master of Kurope and the New World. Throughout the
remaining years of the reign, indeed, the war continued; and
when it closed there still remained to be fought out in Germany

.the last, the longest, and the most savage of all the wars of
‘religion. But when Elizabeth died there had emerged from the
heroic struggle of the United Provinces, from the settlement of
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the religious wars of France, and from the revival of the power of
England, the main features of the modern European system of
international politics and laws.

Similarly there were emerging from Elizabeth’s ecclesiastical
policy some very permanent factors in the political and religious
life of modern England. '

Her religious settlement satisfied many both at home and
abroad.! In so far as all allegiance to the Pope was disclaimed
the English church was Protestant. But it retained, according
to the orthodox legal and theological doctrine, both its continuity
and its Catholicity.? The violence of the change was skilfully
disguised by the fiction of the restoration of an old independence.
What in another and a larger sphere the fiction of a state of
nature had done for the Roman jus civile in our smaller and
insular sphere this fiction of an old independence ultimately did
for the Reformation settlement in England. It enabled large
and necessary changes to be effected with the minimum of
external change. It made for peace and orderly development.
Its Protestant character satisfied the moderate majority; and
the continuity of its Catholicity, propounded in Henry VIIL’s
statute, and accepted first by the lawyers and afterwards by the
theologians, has, like the Catholicity of the Roman church,
enabled it to include within itself numerous divergent sects.
But though Elizabeth’s settlement satisfied many, it has never
satisfied all. In her reign its maintenance involved a struggle
with two sets of opponents. In the earlier part of the reign the
struggle was with the old religion allied with feudal lawlessness
and foreign intrigue in favour of the captive Mary. The suppres-
sion of the rebellion of the Northern earls finally ended the long
war with baronial turbulence.®* The papal excommunication of the
Queen, the mission of the Jesuits, and the assassination plots which
ensued, were met by the admirable precautions of Burghley and
Walsingham, and punished by stringent penal statutes ; * and these
dangers had so strongly impressed the popular imagination that
they gave rise to a national fear and hatred of all Roman Catholics,
and more especially of the Jesuits, which continued for several
centuries to be a striking national characteristic. In the latter
part of the reign the struggle was with Calvinistic Puritans, who
desired to see a church, purged of the superstitious observances
which the English church still retained, but possessed of an

1 See Maitland, Camb. Mod. Hist. ii 598.
2Vol. i 591, 596 ; above 45.

+ 3The character of this rising is marked by the same characteristics as marked
the Pilgrimage of Grace; for a detailed account of it see R.H.S, Tr. (N.S.) xx 171-
203.

4 Below 495-496.
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mdependence of the state which was more Roman than any of the
rites and ceremonies which they condemned as popish.! Their
agitation was generally conducted in Parliament ; and they fermed
the first real Parliamentary opposition which a Tudor sovereign
had ever been called to face. In that opposition we can see the
gerins of a division in the nation which will eventually give rise
to two great political parties in the English state. Moreover,
there is at least one instance in which a group of these sectanes,
who had been banished from the realm, departed to Canada ;?
and in their action we can see the begmnmcr of a movement which
in later days gave birth to some of the most famous of the English
Colonies.

The same modern note characterizes the economic and social
policy of the reign. The coinage was reformed;® and this was
the beginning of a new economic policy which, by gradually im-
proving the trade of the country, solved in a manner which was
destined to be very permanent many of the social difficulties of
the earlier years of the century. Burghley deliberately set him-
self to foster national power through state action.* New inven-
tions and manufactures were encouraged.® Companies to exploit
foreign trade were promoted.® Expeditions started out to plant
colonies; and, in the early years of the seventeenth century, the
success of these expeditions is seen in the royal charters which
encouraged new settlements and provided them with the machinery
of government.” The relations between employer and employed
were carefully regulated.® The growing of corn was encouraged,
and so successfully that men began to find that its cultivation
paid them as well as those extensive sheep farms against which
the legislature had been struggling for the greater part of this
century.® The supply and price of corn and other provisions
were minutely supervised.’® Above all, the greatest attention was
paid to the navy, and to all problems connected with shipping,
whether relating to the supply of men or the supply of material.!
The religious wars in the Netherlands helped forward this economic
_policy. Protestant refugees were encouraged to bring their arts

1 Above 20 n, 2. From this point of view writers of the seventeenth century
identify the doctrines of Papists and Calvinists, Figgis, Divine Right of Kings 277-
279.

2 Dasent xxviii 153 (1597), ‘ Order was taken for the banyshment of cettame_
Brownistes out of the realme intending a voyage to the Bag of Canyda.”

3 Cunningham, History of Industry and Commerce ii Pt. 1. 127-136.
41bid 53-84.
S Below 343-354. § Below 320-32I.

"Below 338-340; the first charter of Virginia was granted in 1606, and Jihe.
charter of Maryland in 1632.

‘Below 379 387. 9 Above 24 ; below 368. «

1 Below 373-370. 11 Cunningham, op. cit. ii Pt. I. 63-75.
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and crafts to England ;! and, after the fall of Antwerp, there were
signs that London might some day become the commercial capital
of Burope.? The problem of pauperism and unemployment, which
had been a pressing problem all through the Tudor Period, was
in a large mecasure solved, partly by the growing prosperjty of
the country, partly by a comprehensive statute which is the basis
of our modern Poor Law.? In all these various spheres we find
the beginnings of an economic and a social policy which has lasted
for many centuries,

On all sides of the national life the thirty years of the Eliza-
bethan peace are the dividing line between medizval and modern.
Their result was a united English nation brilliantly started on its
modern carcer. At home peace and prosperity, abroad victory
over the dreaded power of Spain, and visions of new English
nations beyond the Atlantic, fostered a patriotic pride and an
abounding self-confidence. As a consequence we get that wonder-
ful outburst of literary activity which makes the age of Elizabeth
the true period of the English Renaissance and the golden age of
English literature. Whether we look at the works of translators
like North, who gave to their countrymen the works of classical
antiquity translated into the words and atmosphere of Elizabeth’s
days; or at the works of Hakluyt, who has preserved the acts and
words and thoughts of the men who made England the mistress
of the seas; or at the works of chroniclers like Camden, or poets
like Spenser or Sidnecy, or dramatists like Marlowe or Shake-
speare—we see a youthful nation, just realizing its powers, rejoic-
ing in its strength, proud of its past, and full of hope for its
future. In literary history, as in the history of other departments
of national life, what was begun under Henry VIII., and con-
tinued under Edward VI., came to maturity under Elizabeth.
But with the history of literature we are herc only concerned in
so far as it illustrates the triumph of the new ideas introduced by
the Renaissance and the Reformation; and for this purpose we
must look chiefly at the works of Francis Bacon. In them we
can see the most decisive break with the mediaval ideas, and
the most complete acceptance of modern modes of thought. In
them we can see how far England had travelled during the Tudor
period. With the man himself we shall make closer acquaintance
in his capacity of lawyer and statesman; but, following his own
precept “not to intermingle matter of action with matter of

. 1Early in the seventeenth century the privileges they had got sometimes gave
rige to disputes with English traders;. in 1613-1614 difficulties had arisen between
tch settlements in Canterbury and Norwich, Acts of the Privy Council (1613-
1614; 8, 10-11, 355-362. )
Cunningham, op. cit. ii Pt. I. 148. ¥ Below 397.
VOL. 1V,-—4 ’



50 XVITH CENT. AT HOME AND ABROAD

~‘general learning,”! I shall glance here at that nobler side of his "
intellect which impelled him to serve mankind by endeavouring '~
to extend the kingdom of man over the universe. ' L
~ The root idea of Bacon’s philosophy was the belief that this
~ extension of the kingdom of man could only be effected by ascer-
taining and obeying the laws of nature. In putting this idea -
before the world he developed an aspect of the New Learning
which, amid the admiration for the literature of classical antiquity
and the war of creeds, had hitherto been comparatively neglected.
Some, it is true, had seen that a real knowledge of nature could .
only be ascertained by a study of the phenomena of nature.
. Leonardo da Vinci is a conspicuous example ;* and when Bacon
wrote great results had already been achieved by men who had
pursued this method of enquiry. Copernicus (1472-1543), Tycho
Brahe (1560-1601), Napier (1550-1615), Galileo (1564-1642), Gil- ..
bert (1540-1603) are conspicuous examples.? But their researches:”
were necessarily partial and fragmentary. The men themselves *
were little regarded in the learned world of scholarship, and their
works seemed of small practical importance compared with theo- -
logical treatises on the burning questions of the day.* Bacon
‘aroused the attention of the world to the importance of a syste- . *
“matic knowledge of all the phenomena of nature, and he also
clearly showed that, ‘‘the intelligent, patient, persevering cross-
examination of things, and the thoughts about them, was the only -
and was the successful road to know.”? He called upon men to =
abandon unverified hypotheses and ingenious speculation, and to"
turn to the examination of the volume of God’s works—the great -
and common world, “to linger and meditate therein, and with
minds washed clean from opinions to study it in purity and in-
tegrity.”® It may be true that the actual methods by which he

J Advancement of Learning, Works iii 476. :
2 E. A. Abbott, Francis Bacon 335, says that he anticipated Bacon in his re-
marks on experiment ; he cites Leonardo as saying, ** the interpreter of the artifices
of Nature is Experience, who is never deceived. %Ne must_begin from experiment
and try to discover the reason; " cf. Nov. Org. I. LVI,, “ Veritas a lumine nature
et experimentiz quod aeternum est petenda est.” o
. 9 See Abbott, op. cit. 334-339 for some account of these early fathers of modern; -
science, ‘
4 Servetus is a conspicuous example ; he made an important contribution to our’
knowledge of the circulation of the blood, and yet, says Professor Osler (Servetus
p. 24), * So little did he think of the discovery, of so trifling importance did it appear.
in comparison with the great task of restoring Christianity, that he used it simply as’
an illustration, when discussing the nature of the Holy Spirit, in his Work on Chris-
tianismi Restitutio.” ' i - Co
5R. W, Church, Bacon 252, 253. R
8 Advancement of I earning, Works iii 2g92; Historia Naturalis Pxef.-Wotk%' :
133, * If therefore, there be any humility towards the Creator, any reverence for 0r" .
disposition to magnify His works, any charity for man and anxiety to relieve his
sorrows and necessities, any love of truth in nature, any hatred of darkness, any.
desire for the purification of the understanding, we must entreat men again and
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'proposed to investigate nature were not, and never, have been,
the methods of those who have made great scientific discoveries ;
it may be true that, as Harvey said, he wrote about philosophy
like a Lord Chancellor; but it meant everything to the cause of .
natural science that a Lord Chancellor, and a literary geniais of
the first rank, should throw a glamour round its study by pro-
“claiming to the world the infinite possibilities which it contained
of future extensions of human knowledge.! It meant everything
to the cause of advance in all branches of knowledge that men
should be trained to understand ‘“the real subtlety of things.” 2
and made to believe that Truth was the child, not of authority,
but of Time.? .
In order to advocate his views as to the manner which
learning could be advanced Bacon had been obliged, as he
had said, to take all knowledge as his province. He could.
therefore appraise the defects both of the Old and of the New
Learning—both of the schoolmen and of the Renaissance scholars.
Of the schoolmen I have already said something.* As Bacon
puts it, ‘“they did out of no great quantity of matter, and
infinite agitation of wit, spin unto us those laborious webs of
learning . . . admirable for the fineness of thread and work,
but of no substance or profit.”® The Renaissance scholars
had, as we have seen, done good service by the manner in
which they had used the works of classical antiquity to emanci-
pate the human intellect from its bondage to the mediaval
scheme of knowledge; but they tended ‘“to hunt more after
words than matter, and more after choiceness of phrase than
worth of subject.”® Literee humaniores, Bacon saw, were a
part only of knowledge. If studied by themselves and for
their own sake only, they led nowhere. It was only from a
.study of nature at first hand that fruitful advance in learning
could be expected.” This study of nature at first hand was
Bacon’s Novum Instrumentum ; and it was the logical outcome

aﬁain to discard, or at least set apart for a while, those volatile and preposterous
philosophies which have preferred theses to hypotheses, led experience captive, and
triumphed over the works of God; and to approach with humility and veneration
. to unroll the volume of Creation, to linger and meditate therein, and with minds
washed 2«:6lean from opinions to study it in purity and integrity,” cited R. W, Church,
op. cit. 263.
LE. A. Abbott, op. cit. 412-414.
? Redargutio Philosophiarum, Works iii 583. :
3 Nov. Org. Bk. I. LXXXIV. ¢ Veritas temporis filia dicitur non auctoritatis ; *’ cf,
Advancement of Learning, Worksiii 291, * Antiguitas seculi juventus mundi. These
times are the ancient times, when the world is ancient, and not those which we ac-
count ancient ordine retrogrado, by a computation backward from ourselves.” -
4 Above 11, 15, 29-30; vol. ii 128-132.
¥ Advancement of Learning, Works iii 285.
- - S1bid 283.
... " Redargutio Philosophiarum, Works iii 583-58s.



52 XVITH CENT. AT HOME AND ABROAD

of that other Novum Instrumentum—the opportunity to study
the New Testament at first hand—which, earlier in the century,
Erasmus had given to the nations of Kurope.! Erasmus-had
asserted man’s right to enquire into the real meaning of the
Biblg; and that enquiry had led to the repudiation by half
Europe of the particular set of theological premises which was
at once the basis and the prison of all medieval speculation.
But when once the right to enquire has been conceded, can
any bounds be set to it? Bacon could find no subject, “under
the mysteries of the Deity,” into which enquiry was prohibited.*
Rather it was man’s duty to enquire into the mysteries of nature,
.“and to spare no pains to search and unravel the interpretation
thereof, but pursue it strenuously and perseverc even unto
death.”?

Many battles remained to be fought with many creeds be-
fore the student of nature conquered the right to state freely
the conclusions to which he was led by the study of nature.
But the main position had been won when the allied movements
of Renaissance and Reformation broke the authority of one
infallible church. Man’s intellect had freed itself from the
fetters which confined it all through the Middle Ages; and
though it might for a space be necessary, in the interests of
peaceable and orderly government, to subject it to the dogmas
of new creeds, its ultimate sovereignty was assured. Already
when Bacon wrote theology was no longer the despotic mistress
of the other sciences. It had become rather a constitutional
monarch; and the day was coming when it would be merely
an equal, with perhaps a merely honorary precedence, con-
ferred out of respect for its ancient position.

Henry VIII. had laid the foundations of the modern English
state. The structure was completed in the reign of Elizabeth
upon the foundations which her father had laid. The achicve-
ments of her reign are due in great part to the hard detailed
work of the devoted band of able ministers which she gathered
round her. But the national instinct was not at fault when
it assigned the largest share of the credit to the queen herself.
Like her father she could see straight to the heart of a problem,
she could choose and trust able men, she could both impress
the popular imagination and secure and hold the devotion
of her ministers. From her mother she inherited that taste
for flattery, flirtation, and favourites which was sometimes the

1 Above 30,

2 Filinm Labyrinthi, Works iii 500, * Neither could he find in any Scripture,
that the enquiry and science of man in anything, under thes mysteries of the
Deity, is determined and restrained, but contrariwise allowed and provoked.”

3 Historia Naturalis Pref. Works v 133.
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despair of her ministers. But her keen sense of the greatness
of her position, her desire to retain the affection of her people,
her *cool judgment and power of self-control, prevented her
from making an irretrievable mistake! The one man for
whom she felt a real affection was the showy and worthless
Leicester—a member of that family of Dudley which had ex-
ercised -an evil influence upon the policy of her grandfather
and her brother. And even where he was concerned she
never allowed her heart to rule her head. “There will never
Queen sit in my seat,” she told her last Parliament, “with
more zeal to my country, care to my subjects, and that will
sooner with willingness yield and venture her life for your
good and safety than myself. And though you have had and
may have many Princes more mighty and wise sitting in this
seat, yet you never had or shall have any that will be more
careful and loving.”? “Far above all earthly treasure I esteem
my people’s love.”® She spoke the simple truth, as all her
people knew; and this was the secret of her power.

Like all the Tudor sovereigns, Elizabeth had lofty notions
as to the sphere of her prerogative ;* and her government was
often arbitrary. But all thinking men knew that the prerogative
as wiclded by her had saved the independence of the state,
and had asserted the supremacy of the law;® and we, looking
at her reign from the point of view of later history, can see
that it had fitted her people to exercise a larger control over
the government. Already at the end of her reign they were
beginning to demand to exercise this control. But she was
as skilful as her father in the management of Parliament; and
her tact and personality enabled her to evade the discussion
of those large ecclesiastical and constitutional questions which
were beginning to be raised. The seventeenth century was
soon to show that it was only. a monarch with the Tudor
understanding of the English people and genius for diplomacy,
who was capable of working a machine so delicately adjusted
as the complex system of government which the Tudors had
bequeathed to their successors.

It was, as we shall see, a complex system—more complex
than the systems of government which were growing up in many
continental states; for though there are many analogies between

1]t was the absence of these qualities that was fatal to her rival, Mary
Quee_n of Scots; as Mr. Law says, Camb. Mod. Hist. iii 293, * Her interests
and ideals were those of the Guises. Her heart was not in her own country,
but elsewhere ; and the main object of her ambition, the Crown of her neighbour.™

2 D'Ewes Journal 66o.

3 Ibid 559. 4 Below 88-go.

% Prothero, Constitutional Documents xviii-xx.
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" England and the continent in the manner in which the Renais-
sance and the Reformation had affected the development of the:
state, there are also many contrasts. In England as abroad the -
classical Renaissance had loosened the chains in which the
scholastic philosophy had bound all knowledge, and had thus en-
abled new intellectual developments to be made in many direc-
tions. In England as abroad the Reformation had, in spite of
the disorders with which it was generally accompanied, helped -
forward the growth of the modern state; and the growth of the

“modern state had completed the intellectual revolution by sub-
ordinating church to state, and thus weakening the uncontrolled
authority which theological dogma had formerly exercised. But -
England, unlike most of the other European states, had seen this
great transformation accomplished with the minimum of violent
change. Mediaval and modern institutions, mediaval and modern
legal and political ideas had been allowed to remain side by side
in ill-assorted companionship. Continuity of development was
secured ; but at the price of complexity of organization and ob--
scurity in the law. ‘

But with these differences between the institutions and the law
of England and the institutions and law of other continental
countries I must deal in some more detail in the two succeeding
sections. And in the first place I must say something of those
new institutions upon which the structure of the modern state was
_based.

11
"THE NEW INSTITUTIONS—THE RISE OF THE MODERN STATE

Throughout Western Europe the character of the constitu-
tional changes of the sixteenth century was in one respect the
same. A strong centralized government under a more or less
absolute ruler was substituted for the loosely knit monarchies of
the Middle Ages.! In England, as we have seen, the Tudors
established such a government by means of a reorganization of the -

! Ranke, Turkish and Spanish Monarchies (Kelly’s tr.) 55, puts the nature of
the change very clearly : *‘'The matter may be put in general thus. Whereas the
old constitution was based on individual and corporate communities, which sought
carefully to repel every incursion of the central power ; whereas this central power -
was more acted on than active, and even by the natural course of things grew weaker
from epoch to epoch ; whereas finally the constitution was not shut in within itself,
but saw its clergy dependent on a foreign supreme head, and its nobility and its
citizen classes so much at variance that each class clung more closely toits coequals
_in other countries than to its fellow subjects at home; . . . in the succeeding times"
" the central authority restricted or overthrew the liberties that opposed it, hedged in’
_'the:state more closely, and raised itself to intrinsic strength and power ;" cf, Figgis, -
. frbm Gerson to Grotius, 52. S
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" Council and a large extension of its power. ~Abroad somewhat
- similar results were achieved by the adoption of somewhat similar -
‘measures. But though there is necessarily some resemblance be-
tween the constitutional changes which were creating the modern
~state both in England and on the continent, it is the differences
between English and the continental development which art the
most striking. Consequently we shall see that the English state,
when it emerged from the sixteenth century, had acquired
characteristics which caused it to differ from contemporary con-
tinental states far more essentially than it differed from them in
the Middle Ages. No doubt in the Middle Ages the differences
between the law and government of England and the law and
government of continental states were marked. But it is during
this century that these differences were both widened and deepened.
The modern territorial state was being created ; and its rise, by
accentuating old and introducing new differences, tended to foster
the growth of those many divergencies of law and government,
and of intellectual and religious outlook, which intensified or
created the distinct national characteristics of the states of modern
Europe. It is clear therefore that if we would understand the
changes of a period which, though they resembled the changes
which were taking place on the continent, yet resulted in the
creation of a state differing essentially from the continental states,
we must look abroad as well as at home. We must look not only
at the changes which were taking place in England, but also at
the analogous continental changes, if, in this century, we would
understand the strength and weakness of the Tudor constitution,
and if, in the following century, we would understand the whole
significance of the controversy between the supporters of Pre-
rogative and the supporters of Parliamentary government.
Though many different countries felt the influence of these
changes in this and the following century, France is the country
from which their character can be illustrated most clearly. The
development of the machinery and theory of government in
France was in many respects typical; and just as the English
constitution has been a model to many countries in the nineteenth
century,! the French institutions of the sixteenth and seventeenth
centuries were in those centuries a model to many European
States.? It is for this reason that the contemporary continental

1 Redlich and Hirst, Local Government, i Pref. xii.

2 The civil and military organization of the Spanish monarchy under Charles V.
and Philip I1. resembled that of France in its broad outlines; in both countries the
powers of the state were centred in the king, who ruled through various branches of
the royal council, Ranke, Turkish and Spanish Monarchies, 38-40, 56-65; in 1661
. Frederick III. of Denmark reorganized the constitution of his country upon the

_French model, Camb. Mod. Hist. v 558-560 ; and later in the same century Charles X1
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changes can be illustrated most clearly from the legal and con-
stitutional history of France.
In dealing with this subject the following arrangement will
“be adopted : I shall describe, firstly, the new machinery of central
- government ; secondly, the relation of the new to the old machinery
of government ; and thirdly, the new position of the king and the
new theory of the state. Under each of these heads I shall first
of all say something of the continental changes and developments,
and shall then describe the analogous or contrasted changes and
developments in this country.

THE NEwW MACHINERY OF CENTRAL GOVERNMENT

The chief feature of this new machinery was a large increase
in the powers of the king’s Council. Its powers-—legislative,
administrative, and judicial—were extended at the expense of the
powers of older assemblies, courts, and officials ; and consequently
new departments of government were developed from the Council,
and new ministers of state were created.

De Tocqueville has described in a few words the salient
features of the government by king and Council which prevailed
in France from the last half of the seventeenth century to the
Revolution. Though we cannot apply his description without
important modifications to the sixteenth century, it is useful to
quote it, because it shows us the direction in which the changes
made in that century were tending. ‘At the centre of the
kingdom,” he says, “and around the throne is an administrative
body of remarkable strength, which, in a new manner, combines
within itself all the powers of government. This body is the
king’s Council. Its origin is ancient, but the greater part of its
function is modern. It is everything at once: a supreme court
of justice, for it can quash the decisions of all the ordinary courts ;
and a superior administrative court—it is to it that all special
jurisdictions have recourse in the last resort. Moreover, as a
governmental council it possesses, subject to the royal pleasure,
the legislative power. It discusses and proposes the greater part
of the laws, it fixes and apportions the taxes. As a superior
administrative council it is its duty to lay down general rules
to direct the agents of the government. It decides all matters
of first-rate importance, and supervises matters of second-rate
importance. Everything is concentrated upon it, and from it
emanate the activities which affect everything. Nevcrtheless it

effected similar reforms in Sweden, ibid v 573-575; similarly Frederick William
~—the Great Elector of Brandenburg—by a series of similar reforms in Brandenburg
Prussia, began the work which was completed by Frederick the Great, ibid 642, 643
cf. Sorel, op. cit. i 122-126.

!L’Ancien Régime et La Révolution 51, 52.
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has no inherent jurisdiction. The king alone decides, though the
Council appears to pronounce judgment. Though apparently
administering justice, it is composed simply of advisers, as the
Parlement pointed out in one of its remonstrances. The Council
is not composed of great lords, but of persons of middle or lqwer
class, of former intendants and others thoroughly conversant with
business—all subject to dismissal at will.”

Already in the sixteenth century the Council was the most
-important organ of the state.! Its members were not only the
_great officers of the state and paid professional councillors, but
also the great nobility and the princes of the blood, and a certain
number of titular councillors (comseillers a brevet) whose advice
was occasionally asked.? The Masters of Requests—originally
clerks who helped the king to answer petitions—assisted the
Parlement ® and the Council in its judicial work.* It was not till
the latter part of the seventeenth century that the Council came
to consist wholly of professional members.® But in the sixteenth
century the older feudal officials were fast giving place to newer
officials who held office during the king’s pleasure.®* One of the
most important of the older officials was the Chancellor. Be-
cause he was irremovable many of his functions were, in 1551,
transferred with his seal to a guardian of the seals.” Of the other
officials the most important were the superintendent of the
finances, and the secretaries of stale.® The latter were “les
véritables ancétres des ministres modernes;”? and we shall see
that in this respect the English development was very similar.'
In the sixteenth century the Council had begun to divide itself into
several committees for its several functions. By the end of the
century we can see a Council of State, a Council of the Finances,
and a Council for judicial business.!!

1 Esmein, Histoire du Droit Frangais (11 Ed.) 523 ; Brissaud, Histoire du Droit
Frangais 819, ‘“ Les attributions de ce corps sont des plus vagues : gouvernement,
administration, contentieux administratif, justice, il touche a tout.”

2 Esmein, Histoire du Droit Francais 520-522; the last class were persons, * qui
avaient regu le titre, le brevet de conseillier du roi leur conférant le droit de prendre
au conscil séance et voix deliberative, mais qui, en réalité, ne siegaient pas le plus
souvent ; ’ this brevet was given somewhat freely.

4 For the Parlement of Paris and other Parlements see below 170-172.

1 Esmein, op. cit. 522, 532; cf. vol. i 412-416 for the English Masters of
Requests and Court of Requests. .

? Esmein, op. cit. 528. 8 Ibid 495 seqq.

71bid 502, *‘Le roi ne pouvait destituer le chancelier; mais on admit qu’il
pouvait lui enlever sa prérogative la plus importante, celle qui faisait sa force, C’est
a dire la garde et la disposition du sceau de France ; * Brissaud, Histoire du Droit
Frangais 830.

S1bid 831-833.

® Esmein, op. cit. (5 Ed.) 448. 1 Below 66-67.

1 Esmein, op. cit. }5 Ed.{ §26; Brissaud, op. cit. 822-824; cf. Ranke, op. cit.
38-40 for similar developments in the Spanish monarchy under Charles V. and
Philip 11.; see below 59 n. 5 for the seventeenth century organization in France,
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~ The conduct both of domestic and foreign affairs was in the
hands of the Council. It was gradually increasing its control -
.over the local government.! It could tax,? and in it. were.
prepared the most of the laws enacted by the king.®? It had an
extensive jurisdiction ; for the king, by delegating the right to
exercise judicial functions, had not deprived himself of the power
to resume them.* Not only had it exclusive jurisdiction over all ..
administrative questions,® it had also the power to interfere in
various ways with the ordinary course of justice—by withdrawing
‘a case from the ordinary courts, by directing the mode in which
and the court before which it should be heard, by quashing a -
decision, by appointing a special commission of named persons
to try a case.® It is to these extensive judicial powers of the
Council that we must look for the origin of the continental system
of administrative law.”

In France, as in England, many different royal courts had
come into being in the Middle Ages. Just as in England we
have the Exchequer, King’s Bench, Common Pleas, and the
Council ; so in France we have a Chambre des Comptes, a Cour
des Aides, Parlements, and a Grand Conseil.® But the juris-
dictions of all these French courts were, in the course of the
sixteenth century, being overshadowed by the growing juris-
diction of the Conseil du Roi. It claimed cognisance of all
manner of cases in which ‘the government was interested, and -
assumed power to withdraw cases when it pleased from the
ordinary courts.® It was the necessity of securing a court

1 Below 10g-110. 2 Below 167, 169 n. I1.

3 Brissaud, op. cit. 376, 795, 796, 823 ; below 167.

4 Esmein, op. cit. 485, “ On disait que le roi, en déleguant V'exercice de la
justice, n'en avait point aliéné la propriété; il I'avait retenue, au contraire, et pouvait’
P’exercer lui méme, quand bon lui semblait.” '

5 Ibid 527. :

9 Ibid 485-494—the chief methods were evocation, jugements par commissaires, .
committimus (a privilege given to certain persons only to be sued before a specified -
court), cassation, réglements de juges.(conflicts between different jurisdictions),
lettres de justice (instructions as to the hearing of a case). - .

7 Though it is generally true to say that the principal states of the continent are
distinguished from the British Empire and the United States by the presence of a-
system of administrative law, we should remember that there are variations in the -
relations of this administrative law to the ordinary law, and the ordinary courts.
From this point of view Laferriére, Traité de la Jurisdiction Administrative i 26, 27, -
points out that these states fall into two classes: in the first class are those states
which recognize the chief features of the French system—separation of powers, -
administrative tribunals, conflits. In the second class are those states which keep -
administrative functions separate from judicial functions, but which have no separate ~
administrative courts ; the ordinary courts decide all cases, but they cannot actively :
interfere with the administration, or annul their acts—‘* L’indépendance de Ia :
fonction administrative a I'égard des tribuneaux peut, au besoin, étre revendiquéé au -
moyen du conflit.” : ok
.. % Laferri¢re, op. cit. 139-149. . S
. ®1bid 151, 152. Between 1592 and 1610 it gave 16,653 decisions—* On y trouve:
“toutes les decisions qui correspondaient 4 I'exercice de lautorité royale en matidre;.
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.devoted to the interests of the government that goes far to’
account for its encroachments upon the sphere of the ordinary.
courts. The ordinary courts were the old established courts;
‘and over them the control of the government was limited,
because they were staffed by judges who, having bought or in-
herited their offices, were irremovable. For this reason their
jurisdiction was gradually superseded in all cases in which the
government was interested by the jurisdiction of a tribunal
which was staffed by royal officials who held their offices at
the pleasure of the king;! and this process was rendered the
easier by the disputes of these courts with one another.? »
The growing power of the Conseil du Roi did not pass
wholly unchallenged. At the end of the sixtcenth and the
beginning of the seventeenth centuries keen conflicts of juris-
diction arose, not unlike the contemporary English conflicts
between the common law courts on the one side, and the
Chancery, the court of Requests, and the Council of Wales
on the other. In the seventeenth century both in France
and in England these conflicts took upon themselves a political
aspect.® In the wars of the Fronde the nobility and the
Parlements stood together against the growing power of the
Conseil du Roi, and its agents (the intendants) in the provinces.
But the issue of the struggle in the two countries was very
different. In England the victory remained with the Parliament
and the courts of common law, and the jurisdiction of the Council
in England was abolished. In France the king triumphed finally
in 1661.*, The jurisdiction of the Conseil du Roi and that of
its agents were consolidated in a system of administrative courts
and administrative law which grew and increased at the expense
of the ordinary courts and the ordinary law.? :

de réglements de tutelle administrative, de finances, de juridiction contentieux ou
gracieux, et méme de juridiction pénale appliquée le plus souvent i des faits de
malversation ou de rebellion. On y remarque aussi un grand nombre d’arréts
d’evocation retirant aux parlements ou aux Cours des Aides la connaissance
d’affaires intéréssant des agents de l'authorité royale ou du fisc, des fermiers de
gabelles, des collecteurs de taille, etc.”

1 Laferridre, op. cit. I44, 146, 150; Esmein, op. cit. 471-494; De Tocqueville, .
Ancien Régime ct la Révolution 87, says, ‘1l n'y avait pas de pays en Europe ou
les tribunaux ordinaires dépendissent moins du gouvernement qu'en France; mais
il n’y en avait guére non plus ou les tribunaux exceptionnels fussent plus en usage.”"

3E.g. between the Parlement of Paris and the Grand Conseil, Laferriere,
op. cit. 150 ; and cf. the next note. .

3 Laferridre, op. cit. 154, 155, ¢ Avant le régne de Louis XIII. les parlements
avaient eu souvent des demélés, soit avec la Chambre des Comptes, le Grand
Conseil, les cours des aides, soit avec les commissaires départis, et le Conseil
du roi lui méme. Mais ces conflits n’avaient été le plus souvent ?'ue des querelles -

~ de légistes et des conflits de juridiction ; ils devinerent sous Richelien de véritables
conflits politiques,”

$ Ibid 156-161. .
. 31bid 164-168. In the seventeenth century there were really three sections
~of the Council which did judicial work of different kinds: (1) Le Conseil des
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These results were not attained in the sixteenth century ;
but it was then that their beginnings appear in the growing
control of the council over all departments of the central and

" local government of the state.

¥ngland in the sixteenth century exhibits clearly enough
two of the principal features of the continental scheme of govern-
ment—the growth of the powers of the king and his Council, and
the beginnings of a system of administrative law.

At the close of the Middle Ages the functions of government
were already to some extent specialized. Parliament had made
good its claims to control taxation and legislation.! ILarge parts
of the judicial powers of the state were vested in the common
law courts ; and they, as we have seen, were quite independent
of the Council, and sometimes even hostile to it.* Other parts
of the judicial power were vested in the Admiralty, the Chancery,
and the court of Requests; and these courts, though more
closely associated with the Council than the courts of common
law, became early in the sixteenth century quite distinct bodies.?

The Council was thus tending to become primarily an ex-
ccutive and administrative body. But it did not cease to
exercise on occasion other powers. Thus it possessed very
wide powers of acting judicially whenever it saw fit. It is
true that there was a tendency to delegate these judicial powers
to the court of Star Chamber.* But we have seen that the
Council and the court of Star Chamber were practically the
same body; and that it was on this identity that the legality
of the wide and indefinite powers of the Star Chamber was
rightly based.® It is true that at the latter part of this period
there are signs of increasing separation between these two bodies.
We can trace differences in their membership, and in their
procedure ; and cases were heard publicly before the Star

parties—this heard cases between private persons; (2) Le Conseil des déspéches—
this heard all matters relating to the central administration of the kingdom
brought before it by a Secretary of State, and it was in direct communication
with all the officials of local government; (3) Le Conseil des finances—this
did for the fiscal administration what (2) did for general administration; the
Ccnseil d’Etat had come to deal chiefly with foreign affairs, Esmein, op. cit.
529. As De Tocqueville points out, Ancien Régime et la Révolution 78, it
became in the last century of the monarchy common form in royal edicts and
declarations to exclude the jurisdiction of the ordinary courts.

L Vol. ii 429, 435-440, 441; below gg-105, 181-182.

2Vol. i 509-510. 3 1bid 546-547, 409-410, 412-414.

41bid 497-502. See Professor Pollard’s able paper in E.H.R. xxxvii 516 ; but
I find no warrant in the Act for his conjecture that the Act of 1487 (3 Henry VII.
c. 1) was designed to deal primarily with offences by the king’s household officials,
ibid 526-527; it may be said that officials, such as sheriffs, were the most usual
offenders, but these can hardly be called household officials; note. that the com-
mittee was given a jurisdiction over certain officers created by the abortive bill for
the registration of conveyances, below 453 n. 6. :

3Vol. i 512-513.
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Chamber and privately before the Council.! But, for all that,
the Star Chamber never ceased to be substantially the Council
sitting in a judicial capacity. Similarly we shall see that the
Council exercised certain legislative? and fiscal powers 3—it
issued proclamations and it demanded loans. In fact, at all
times, the line between executive and administrative powers
on the one side, and judicial legislative and fiscal powers on
the other, is hard to draw accurately. Even at the present
day a strong executive will often try to usurp some of these
other functions of government. Much more was it likely to
do so in an age in which the line between these various functions
of government was as yet newly and therefore faintly drawn—
in an age in which a strong executive was the first essential
of good government.

In England, as abroad, the old indefinite powers of the
mediazval Council helped the Council in the sixteenth century to
exercise the authority necded to reform or replace the old
machinery of government, and to create the new machinery needed
by the modern state. Thus the Tudor Council and court of Star
Chamber have, like the councils and courts of other contemporary
kings, a double aspect. If in the wide range and the indcfinite
character of their powers we see their mediaval origin, in their
composition, their organization, and the range of their activities,
we see the germs of the governmental machinery of the modern
state.

Upon the composition, organization, and activities of the
Council the recorded series of its Acts is the chicf and the most
important first-hand authority. I shall therefore in the first place
say something of the history of the form in which the proceedings
of the Council have come down to us.

The Council, like the House of Commons, was not technically
a court of record ;* and therefore there is, in the Middle Ages,
no official record of its proceedings. *It was under no obliga-
tion to record its actions, and did so only so far as the utility of
the moment required,” ® Hence the earliest memorials of the
Council consist of scattered documents—endorsements upon the
petitions presented to it, separate replies to proposals put before
it, copies of documents made for administrative purposes, re-
commendations, ordinances, communications between' king and
Council.® It was only occasionally that the Acts of the Council
were formally enrolled either on the Chancery, Close, Patent, or
Parliament rolls.” The idea of compiling a regular journal of the

1Vol. i 499-502. 4 Below gg-104. 4 Below 104-105.

¢ See vol. v 157-161 for the technical meaning of the phrase * court of record.”

® Baldwin, The King’s Council 374.
¢ Ibid 374-384. 71bid 386-387.

e
2
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Acts of the Council was due to the initiative of the first clerk of
the Council—John Prophet.! We have in MS. his journal for
. the years 1392-1393.2 His intention, says Professor Baldwin,
- ““was not to copy all of the separate notes that were then readily :
“at hand, but to abridge them and summarize the proceedings as
. they occurred from day to day.”® His successors did not con-

tinue his work ; and no similar journal appears till 1421, when
the ‘“Book of the Council” begins. In its original form it con-

sisted of several rolls ; but these rolls were cut up and pasted into

books soon after they had come into the possession of Robert

Cotton.* “Like the earlier journal it consisted of transcripts and

abridgements of as many of the original minutes as were deemed

of sufficient importance.”® It extends to the year 143s.

Professor Baldwin thinks that it ceased to be kept in that year;

and certainly Fortescue thought that no such book was kept in his

day, as he recommends that such a book should be kept.® Its

cessation is easily explained by the decadence of the Council at

the latter part of Henry VIL’s and in Edward IV.s reigns.”

The revival of the authority of the Council in Henry VIL’s reign

is marked by the beginning of a new register called the ‘“ Book of
Entries,” the original of which has been lost.® 1t was not till

I540 that the record of the Acts of the Council, in a series which

is almost continuous,® begins. On August 1oth of that year a

resolution is recorded in these Acts ““ that there should be a clerk

attendant upon the said Council to write, enter, and register all

such decrees, determinations, letters, and other such things as he
should be appointed to enter in a book, to remain always as a

ledger, as well for the discharge of the said counsellors touching
such things as they should pass from time to time, as also for a
- memorial unto them of their own proceedings.” '

1 That Nicolas was right in thinking that John Prophet was the first clerk of the
Council, Acts of the Privy Council i 17 and n. 2 has been proved by Professor
Baldwin, op. cit. 362-365; for the later history of the office see ibid 365-368;
Professor Pollard’s article in E.H.R. xxxvii 343-351; see vol. i 482, 490,

¢ Baldwin, op. cit. 389. 3 Ibid 389-390. 4 Nicolas v iii.

. 5 Baldwin, op. cit. 391 ; it was not used to record regularly the judicial work of
-the Council, ibid 303; vol. v 161.
6 Ibid 391-392. 7Vol. i 485, 490.
8 Baldwin, op. cit. 437, * fortunately Jaarts of it were copied so that there exists
a number of transcripts in incomplete and fragmentary form.”
9 The gaps in the Tudor period are from July 22, 1543-May 10, 1545, Dasent '
i viii; from May 12, 1559-May 25, 1562, ibid vii #ii; from May, 1562-May, 1567,
we have only a “ rough assemblage of scraps of records,” and from May, 1567-May,
1570, no record at all, ibid vii viii; from June, 1582-February, 1585, and from
August, 1593-October, 1505, there is no record, ibid xiv véi, xxv vii; there are
some gaps in Charles I.'s reign ; but the total number of years omitted does not
- exceed twenty-two, ibid i iz, and these gaps are partially filled by rough notes and

“transcripts, cf. e.z. ibid ii ix, », and xxv vii seqq.; for the gaps between 1602 "
and 1613, see be'ow 63. . o
19 Nicolag} vii 4, i ; for the separation between 1533 and 1540 of the offices of .

‘_élc'_tk of the Cour.:il and clerk of the Star Chamber, see L.Q.R. xxxix 240-244, .- = '’
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Some of these records of the Councxl are in prmt. Nlcolas
"’has collected and printed various scattered records from the year
1386, from the Book of the Council (1421-1435), and from the
collection of minutes which extend, with some intermissions, from
E 1435- -1446.! He has also prmted the first 340 pages of the
series of Acts which begin in 1540. The remainder of these
Acts, down to 1604, have been printed under the editorship of
‘Dasent.? A fire at Whitehall on January 12th, 1618, has caused
gaps in the Council Registers from January 1st, 1602, to April
3oth, 1613. The printing of the Acts of the Privy Council -
from 1613 is now in progress.

The Acts of the Privy Council do not contain a ‘complete
record of all things done by the Privy Council. They contain
only such things as the clerk “ was appointed to enter.” ® There
is no allusion to decisions upon the many grave questions of
foreign policy which were constantly arising all through this
period. There is no record of debates in the Council, or of the
reasons which induced it to come to a decision. The decisions
or decrees alone are registered.* But, even with these limita-
tions, the Acts of the Council gave us a photographic picture
of the activities of the Tudor government in all its various
spheres.

I have already said something of the gradual separatnon
between the Council as an administrative body and the Council
as a judicial body. We have seen that the Council sitting in
the Star Chamber absorbed the greater part of the judicial
work of the Council ;% and I shall have something to say later
of the additions made by that court to the fabric of English law.®
Here I must deal mainly with the executive and administrative
work of the Council. As a result of that work the Council,
assisted by the court of Star Chamber, gradually erected, upon a
medizval foundation, the first stages of the modern English
State. I shall consider in the first place its composition and
organization, and in the second place its activities and constitu-
tional position.

v

! Nicolas, Proceedings of the Privy Council vols. i-vi; cf. Baldwin, op, cit. 373;
for the collection of minutes between 1435 and 1446 see Nzcolas v vii ; they extend
from November 21, 1436-March 22, 1444, with some fragments from July, 1446;
perhaps it was intended to copy them into a register, ibid v ix.

% Acts of the Privy Council vols. i-xxxii. :

2 Dasent xxii viii says that, * the State papers of Henry VIIL's reign now being
calendared by the Record Office show that the most important decisions were taken
on days when the attendances only of Privy Councillors are given in the Register -
without any record of the business transacted.

4 Nicolas vii zmz, xw i the register thus differs from the original minutes, which
contain divergent qpinions.

Vol i 495-502.

'Vol v 167-214.
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Composition and organization.

A change in the composition of the Council was one of the
means suggested by Fortescue for freeing the country from the
rule of the over-mighty subject ;! and his suggestion was carried
intg effect by the Tudors. All through this period the most
influential members of the Council were, as a general rule, not
the great nobles,? but commoners promoted for their ability—
conspicuous examples are Morton, Wolsey, More, Cromwell, the
Cecils, Sir Thomas Smith, Walsingham. It was to the work of
these councillors that the efficiency of the Council was largely
due; and, at the beginning of the century, their appointment
was naturally denounced by those whose sympathies were with
the older order.*

The appointment of members was in the absolute discretion
of the crown, and their number varied from time to time.*
Generally it consisted of some thirty persons.® They took an
oath of office ;% and, since the early sixteenth century, they had
been clearly distinguished from a group of “ordinary ” council-
lors " which tends to grow more shadowy as the Privy Council
became a more definite body, and as its powers increased.® It is
possible that these ordinary councillors were in the latter part
of the period represented by the Masters of Requests,” »by
judges and others specially summoned, and by other persons
who, together with Privy Councillors, were often placed on

1Vol. i 484; vol. ii 413-414, 570 571.

2 Above 26; in Mary’s reign, as we might expect, we find more of the
representatives of tiff old nobility in the Council than at any other period in this
century, Dasent iv xxxiii, xxxiv.

4See L. and P. ix no. 957 for Henry VIIL's answer to the rebels in the Pilgrim-
age of Grace who had complained of the *¢ vile blood ”’ in the Council ; above 39.

4See Henry’s VIII’s statement in 1536, State Papers ii 508, cited Tanner,
}ngn)sg?ti'onal Documents 215 n. 1 ; Smith, The Commonwealth of England (Alston’s

. .t el 3.

®The number in 1526 was 20, Tanner op. cit. 220; in 1546-1547 it was 31,
Dasent iv xxxii; in Mary’s reign it was 44, ibid xxxiv; in a list given in Edward
VL.'s Remains (Burnet, Hist. of the Ref. (Pocock’s Ed.) v. 117) the number is 31;
James I. in 1603 limited the number to 24, Dasent xxxii, 498.

8 For this see Prothero, Statutes and Constitutional Documents, 165, 166 ;
Tanner, op. cit. 225.

7 Baldwin, op. cit. 450-451; Nicolas vii xvi, xix, xxi-xxiii; L. and P. viii

no. 225.
31n 1546-1547 Dasent ii 7, allusion is made to ** others appointed by the Kinges
Majestie our late Souveraigne Lord . . . to be of Counsaill with our Souveraigne

Lorde that nowe is, for thaide and assistance of the executors and Privey Counsail-
lours in all cases wherein the same shuld have neade of advise and counsaill ; ” in
isss, Dasent iv 419, Sir Thomas Pope is sworne of * the Quenes Councell a
ar e.”
% Nicholas vii x#i, xxii thinks that the ordinary councillors at this period chiefly
consisted of the Masters of Requests; but they clearly included others, see vol. i
500, and last note ; Sir Julius Casar vainly endeavoured to proye that the court of
Requests was simply a branch of the Privy Council, and that Masters of Requests
were therefore Privy Councillors, Select Pleas in the Court of Requests (S.S.) xI,
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various commissions, temporary or permanent, which the Privy
Council appointed to deal with the business which came before it.!

Meetings of the Council were held once or twice a week or
oftener.? Generally only a part of the members were present.
Four was a quorum in Edward V1.’s reign ; but no determination
could be come to unless six were present.® The sovereign,
though in theory always present,* was often absent; and the
division between the Council in London and the Council with
the king ® was well recognized.

The majority of members of the Council were either the heads
of the great departments of government, or high officials in the
royal court and household. It is not till almost modern times
that the line between these two sets of officials has been drawn
with any degree of accuracy, for the king’s council was part of
the king’s household;® and in the sixteenth century the dis-
tinction was only just beginning to appear.” Thus the law was
represented by the Lord Chancellor or Lord Keeper, by one or
both of the chief justices, and sometimes by one of the puisne
judges ; religion, by one or both of the archbishops, and a varying
number of bishops; finance, by the Lord Treasurer and some-
times by the Chancellor of the Exchequer; the navy, by the
Lord High Adimiral; the rudimentary military organization by
the Master of the Horse and the Master of the Ordnance; the
royal court and household by such officials as the Treasurer of

1 Edward VI in his Remains (Burnet, Hist. of the Ref. v 118) gives a list of 31
members of the Council, and then a list of nine other persons, of whom two were
Masters of Requests, who were not of the Council, but were said to be ‘* called into
commission ; '’ for these commissions see below 68-70; cp. E.H.R. xxxvii 536-
537.

2In Edward VL’s reign there was a sitting of the Council or some part of it
every day, Edward VI.’s Remains, Burnet op. cit. v 121-123; the days fixed in 1558
were Monday mornings, Tuesday, Thursday, and Saturday mornings and afternoons,
and other days if necessary, Dasent vii 33, 34; cf. ibid 307 (x565), and viii 180,
(x573) for slight variations.

3Edward VI.’s Remains, Burnet, op. cit. v 122.

4 Crompton, Jurisdiction of Courts (Ed. 1594) 35, * Roigne mesme est per
intendment touts foits present icy in person . . . et coment que la Roigne ne vient
la, uncore entant que sa Counsel est la, est intend que la Roigne mesme est la, et
ceo que sa Counsell fait icy, est a judge in ley come feazans la Roigne mesme, car
ils parlent ove sa bouche, et sont incorporate a luy ;" see vol. i 500 and n. 2; and
the Judicial Committee in modern times retains the same theory, see Lord Haldane
in Cambridge Law Journal no. 2 at pp 144-145.

5 in Henry VIIL's reign the Council sat in two divisions, one of which followed
the king or sat in the inner Star Chamber, while the other stayed in London and sat in
the outer Star Chamber, Nicolas vii ix, #v; L. and P. xvi no, 157; ibid xxi ii
no. 34; the same device was adopted in 1553-1554, Dasent iv 398 ; vol. i 495-496 ;
E.H.R. xxxviii 49-50; Edward VI. Burnet, op. cit. v 119, notes that he intends
to sit with the committee of state once a week, ‘‘to hear the debating of things of
most importance.”

¢ E.H.R. xxxvii 340.

7 Hall, Studies in English Official Historical Documents 44, 45; cf. Anson, The
Crown (1st Ed.) 138-141.

VOL, 1V.~—§
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_the Household, the Comptroller of the Household, the Chamber-
" lain, and the Steward.! The new organization of government
_ was sometimes represented by the Presidents of the Councils of -
‘the North and of Wales. But its most characteristic repre--
~sentatives were the Secretaries of State, who were always.
members.? In fact, as Dr. Prothero has pointed out,® and as
" continental analogies show,* it is the growth of the importance
- of the office of Secretary of State during the latter part of this
- century ® which is the clearest indication of the changed condition
of home and foreign politics, and of the new position which, in"
view of this changed condition, the state was gradually taking
‘up. The older departments of government—the Law, the
" Church, the Revenue, the Court, the Navy—might be left to the
" old officials.® But their authority was limited by fixed legal rules
-and by the terms of their appointment. They were therefore
unequal to the task of regulating such new activities of the State
as diplomacy, foreign trade, the supervision of the local govern-
ment, the enforcement of religious conformity, colonial enterprise.
The necessary regulation of these new functions of the State was
effected by the Crown through the Seccretary of State. He was
in constant and close communication with the Crown,” and
absolutely dependent on its will® Unlike the old officials, his
authority was circumscribed by no formal commission.? It was
able therefore to expand, with the growth of the activities of the

1 The lists of attendances printed at the end of each of Dasent’s volumes of the
Acts of the Privy Council show which officials were normally Privy Councillors.

2 For a sketch of the history of the office see Nicolas vi xcviii seqq.; Tanner,
Constitutional Documents 202-204 ; for its medizeval history see L. B. Dibben, E.H.R.
Xxv 430 seqq.; there were generally two secretaries at this period, but once in

. Edward’s VI.’s reign there were three.

# Statutes and Constitutional Documents xcviii-ci.

4 Above 57.

5 The office does not apparently show any signs of its later importance in
Henry VIIL’s reign, L. and P. i xciv; but its importance is clearly growing;
in 1516 Pace, an able diplomat, was made secretary, L. and P. ii lxxxvi, in 1528
Gardiner was secretary, and from March or April, 1534, to July, 1536, Thomas
Cromwell filled the post; their precedence in Parliament and the Council was fixed

- by 31 Henry VIIL c. 10; a different precedence was assigned by royal warrant when
two secretaries were appointed in 1540, Tanner, op. cit. 206-z07; after Henry VIIL.'s
reign they ceased to be officers of the Household, Anson, The Crown (1st Ed.) 155.

¢ Prothero, op. cit. ci. . .

: 7 The State and Dignity of a Secretary of State’s Place by R. Cecil, Earl of
Salisbury, Somers’ Tracts (Ed. 1809-1815) v 552-554; at p. 553 he says, * As long
as any matter of weight soever is handled only between the Prince and the-
Secretary, those counsels are compared to the mutual affections of two lovers.” .

# « Suspicion of a Secretary is both a tryal and condemnation, and a judgment,”
ibid 554; Tanner, op. cit. 211-212.

) 91 All officers and counsellors ¢f princes have a grescribed authority by patent, -
by custom, or by oath, the secretary only excepted: but to the secretary . . . there
is liberty to negotiate at discretion at home and abroad with friends and enemies, . . .
Such is the multiplicity of actions and variable notions and intents of foreign princes, -

- and their daily practices in 80 many parts and places, as secretaries can never have .-

-.any commission so long and universaﬁ as to secure them,” Somers’ Tracts v 552, 553.
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, state into “ the great secretarlal departments of the present day
- Thus both at home and abroad, the rise of his office to 1mportance
~ may be said to mark ‘the beginning of government in the
“ modern sense.” ! _
Just as the officials who were members of the Council mdlcate
~ the beginnings of some of the great executive departments of the -
- modern state; so the manner in which the Council was organized .
for the conduct of its business indicates the possibility of future .,
changes within the Council itself, which will tend in the first..
place to a further elaboration of the machmery of government,
and in the second place to new developments in the law.

(1) The size of the Council prevented its meetings from being
in any way like those of a modern Cabinet. Rather it was a
“standing Board before which came all such matters as now -
concern the Home Office, the War Office, the Board of
Admiralty, the Board of Trade, the Local Government Board,
and all the separate Departments by which the Government of ..
the country is administered at the present time.”? A division
into committees thus became necessary for the proper conduct of
its business. The number and the functions of these committees -
necessarily varied from time to time according to the exigencies
of its business. In 1526 there was a strong committee to deal
with legal business.®* In 1553-4,' separate committees were
appointed for the following purposes:—to call in debts and
provide for money; to supply the wants of the garrisons at -
Calais, Berwick, Ireland, Portsmouth, the Isle of Wight, and the
Channel Isles; for the navy; for the victualling of Calais,
Berwick, etc.; “to consider what laws shall be established in this .
Parliament, and to name men that shall make the bookes
thereof;” to appoint men to examine prisoners; to consider
what lands shall be sold, and who shall be the commissioners;
to moderate excessive charges; to consider the methods of paying
annuities ; to appoint a Council to attend and remain at London;
- to give orders for the furniture and victualling of the Tower.
We should naturally expect to find among these committees a
committee of the more important councillors whose duty it was
to settle the main lines of the policy to be pursued. But of such
a committee there is no trace in the Acts of the Privy Council.
Except during the reign of Edward VL, this was essentially a "

! Prothero, op. cit, ¢, ci; cf. also the account of the duties of a Secretary oi'
State, dated April 26 1600, and probably by Dr John Herbert, printed ibid 166-168.
2 Dasgent xxii vifi. L. and P. iv #i, App. no. 67.
¢ Dagent iv 397-399; for another arrangement of committees in Edward VL’s .
reign see Edward VI.’s Remains, Bumet, op. cit. v 117-120; this document is entitled,
‘" A method for the proceedings in the council written with king Edward's hand; ” -
- see Dasent vii 27, 28 (1558) for another arrangement at the beginning of Elizabeth'
reign. .
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matter for the Crown to decide, with or without the advice of the
Council, as it saw fit! It is only in his reign that we find a
committee for the state.? We can hardly identify this single
instance of the appointment of such a committee with those
seventeenth century committees, called sometimes committees for
the state, sometimes juntos, or cabals, or cabinets, which are one
of the roots of the modern Cabinet.® On the other hand, we can
recognize in some of these other committees of the Council the
germs of some of those Boards* through which, from the seven-
teenth century onwards, much of the executive business of the
state will be conducted.

(2) Besides these committees of the Council we find many
different commissions appointed by it to perform certain defined
pieces of administrative or judicial work. Their members were
not necessarily privy councillors. They were composed of such
officials and private persons as were likely to be conversant with
the business which they were appointed to perform. Some of
these commissions were of a general and permanent character.
Such were the commissions for causes of assurances,® for the com-
pounding of debts of prisoners,® for the examination of felons.”
Others were of a more special and temporary character—such
was the commission appointed in 1551 to reform the Canon law.?
Other instances are a commission of 1564 to enquire into the
differences between the University and the town at Cambridge,®
a commission of 1579 to enquire into the grievances of the Channel
Isles,'® commissions appointed in 1527 and in 1528 to enquire into
the supply of corn in certain counties,!! and in 1573 to regulate the
supply of provisions in certain counties.’? In fact, some of these
special commissions are hardly distinguishable from the frequent
references which the Council directs to judges, merchants, justices
of the peace, and others, for the settlement of some of the many
and various legal, commercial, and administrative problems which

1 Clearly this was so in Henry VIIL.’s reign see L. and P. i lxxxi, and Elizabeth
always took care to have the final word; as Sir Walter Mildmay said in Davison's
case (1587) 1 S.T. 1246, *“ As for the Council, it is known that no Prince’s counsellors
are farther made privy to anything than that it pleaseth the prince, and oftentimes
that is imparted to one that is concealed from another with great cause;” cf. Smith,
Commonwealth of England Bk. II. ¢ 3.

2 Edward VI.’s Remains, Burnet, op, cit. v 1x9; only Privy Councillors were on
this committee.

3 For these see Anson, The Crown (1st Ed.) g2, 93, g6.

41bid gs5. B Dasent x 232 (1578).

¢ Ibid x 338-339; cf. xv 99 ; xviii T0g.

7 Ibid ix 231, 289 (1576); x 215 (1578).

81bid iii 382 (r551); vol. i 592, 594. .

9 Dasent vii 153, 10 Ibid xi 200, 335-336, 347. :

11 Select Cases in the Star Chamber (S.S). xxiii-xxiv; L. and P. iv if nos.
3819, 3822.

. BDasent viii 147-148. For other instances of special commissions see ibid
i x267 xxxii 497; Nicolas vii 116, .
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‘aggrieved individuals or classes of individuals were constantly
bringing before it.!

These commissions and references show us one of the ways in
which the state is setting itself to solve the many problems of this"
new age. Through them it enquires and informs itself—they do
the work done to-day by royal commissions. Through them also
it provides new machinery for dealing with old problems, or for
bringing under the control of the law some new commercial activ-
ity or some new abuse which changed social or commercial con-
ditions have rendered possible. Thus in the commissions which
regulate the supply of provisions,? and in the cases in which
justices of the peace and others are directed to put in force the
old statutes against forestalling and regrating,® we see the Council
maintaining and invigorating the medi=val ideas and the mediaval
laws affecting internal trade.* In the commission for the ex-
amination of felons we see that the need for some better pre-
liminary examination of criminals than was afforded by the
presentment of a jury was becoming very obvious in an age
when criminals often came from abroad, and when juries were
fast ceasing to possess any personal knowledge of the men whom
they presented as suspected.® In the commissions for assurances,
and for the compounding of debts of prisoners, and in the fre-
quent references to merchants and others for the purpose of
settling the hard cases of those who found themselves in financial
straits through no fault of their own,® we can see that the exist-
ing law was inadequate to deal with the new commercial condi-
tions. We are reminded of those Qua@stiones or commissions of
the Comitia,” by means of which the criminal law of Rome was
developed. But the activity of these commissions of the Council
was not confined to a single branch of the law, nor was it legal
development alone which they promoted. They were the out-
ward sign of the beginning of many new developments both of
legal doctrine and governmental machinery. Just as in the
organization of the Curia Regis of the twelfth century® we can
see the germs of the political and legal institutions of the Middle

!Thus in 1601, Dasent xxxi 252-253 there is a reference to the Chicef Justice
of the Queen’s Bench and the judge of the Admiralty to hear the complaints of the
merchants and make some rules as to the trial of cases of assurance; a few instances
out of many are ibid vii 172, viii 95, xi 120-121 (directed to judges); xviii 26,
xxii 97 (directed to merchants); xiii 252, xiv gr (directed to justices of the
peace); ix 265 (directed to the Merchant Taylors Company); xvii 26 (directed
to Lord Morley in a case which concerned his brother); xxii 63 (directed to pri-
vate ’Pcrsona).

Above 68, 3 Below 377-378. 4Vol. ii 466-469.

5Vol. i 295-296; see below 70 n. 1 for the successful objections raised by the
common lawyers as to the legality of this commission.

'VOl: v136-137; Pt.Il.c. 4 1. § 6.

" Maine, Ancient Law 382-387. 8Vol. i 41-54.
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’ Ages so in the organization of the Council of the sxxteenth cen-’
~ tury we can see the germs of the pOhtlcal and legal institutions

- of the modern state.

In the last half of this century the legality of some of these

~ commissions was called in question by lawyers who saw that the

- extensive powers given to them were endangering the supremacy .
of the law and the liberty of the subject.! In the following period

the common lawyers limited their sphere of action still more rigidly, '
and, with the victory of the Parliament and the common law, these

limitations have become part of our modern constitutional law.?

Activities and Constitutional position.

“ The prince,” says Sir Thomas Smith? “is the life, the head,
-and the authoritie of all things that be done in the realme of-
England;” and the Council was the chief agency for carrying out
his will. Its business was, it is true, to administer rather than
to initiate, and, on all debatable matters, to advise rather than
to decide.* But all the routine work of government, whether
relating to domestic or to foreign affairs, to industry and com-
merce, or to naval and military organization and equipment,
passed through its hands. With many of these activities we are
only indirectly concerned; but with its domestic activities we
are directly concerned, because they have had a large effect upon
the development of IEnglish law public and private. The out-
standing feature of this part of its work is the minute and careful
manner in which it supervised the working of all the organs of
government central and local. This involved the most intimate
relations with the provincial Councils and the officials responsible
for the local government, with the national church, with all parts
of the judicial system, and with Parliament. A short survey of

1Bacon, Discourse on the Commission of Bridewell, Works vi 509-516; at
p. 514 he says, ““ There was a Commission granted forth in the beginning of the reign
of her Majesty that now is . . . for the examination of felons . . . it so fell out that
many men of good calling were impeached by the accusations of felons. Some great
men, and judges also, entered into the validity of the Commission. 1t was thought
that the Commission was against the Iaw and therefore did the Commissioners give
over the Commission as all men know ;" cf. Skrogges v. Coleshil (1559) Dyer 175a;
below 528-530.
*Vol. v 432-433;_on the whole subject sec a paper by W. Harrison Moore, -
Columbia Law Rev. xiii 500-523.
3 Smith, The (.ommonwealth of England (Alston’s d,) Bk.iic. 3.
4 See e.g. Nicolas vii 13, 14 (1540)—a debate in the Council, and immediately
_ after the councillors go to the king to know his pleasure; L. and P. ii no. 2464
(x516)—the Council meets after the king and Wolsey have talked matters over with
Cardinal Sion ; ibid no. 4438 (1518)—Sir Thomas More is reported by the Venetian ..
" ambassador to have said that ¢ the Cardinal of York most solely transacted this -
matter with the French ambassadors ; and when he has concluded he then tells the :
counciilors, so that the king himsel scarcely knows in what state matters are;” .
herhaps the ignorance of the king was exaggerated or intentionally mis-stated, see-"';'
. #bove 34 n. 7, . .
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fthe nature of its relat:ons thh these dlﬁ‘erent bodles w111
illustrate the extraordinary range of its activities in the field of
domestic 'government, and will enable us to appreciate the:
commanding position which it occupied in the English Constltu-
tion of the sixteenth century.

(i) The Council and Local Government.

The establishment of a central executive body, which possessed
sufficient authority over the local governing bodies and officials
to make its will prevail throughout the body politic, was the "
characteristic which most fundamentally differentiated the
medizval from the modern state. This meant a change, not
only in the form and character of the government, but also in its .
intensity. In the Middle Ages local government had, as we have
seen, been generally carried on by self-governing communities,
and by officials whom they appointed.! The control exercised.
by the central government over such communities and officials
was intermittent and irregular. Each unit had a large discretion
as to the manner in which it should manage its own affairs. If
statutes were passed or orders given by the legislature or the
executive, they were often very general in their scope ; they often -
provided no machinery for carrying these general principles into
effect ; and they were never accompanied by any continuous
supervision of the bodies or officials who were entrusted with their
enforcement.? The central government might lay down general
principles, but, as an executive, it was inefficient. There was
much more executive force in the local governing bodies than
in the central governing body. In this century these rclations
between the local and central government were to a large extent
reversed. We have seen that, as the results of the movements of
the Renaissance and the Reformation, the territorial state had
become in theory supreme.® If that supremacy was to be realized
the state must adopt a different attitude to the system of local
government ; and the system of local government must be altered
so as to fit in with the new position taken by the state. The
central government must not only lay down general principles ;
it must see that these principles were carried out in detail. It .
must not only make law ; it must see that it was obeyed.

We shall see that in continental states the old system of local
government was gradually superseded by an entirely different "
system. The self-governing communities were either replaced
by new officials who were simply the delegates of the central -
government, or they were brought under the strict control and
supervision of the central government.* But we shall see that in

1Vol. ii 403-404. 2 Ibid.
. 4 Above :831304 o 4 Below 109-1171.
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England there was never any sweeping change of this kind.?
We have seen that as early as the thirteenth century the self-
governing communities were being disciplined and controlled by
the central authorities, and by the rules of the common law ;?
and that in the fourteenth and fifteenth centuries they were
being further controlled, and, with respect to many of their powers,
superseded by a new race of royal officials—the justices of the
peace.? These justices also were controlled by the crown, whose
servants and appointees they were, and by the central courts of
common law.* Three centuries of control by the crown, the
courts of common law, and the itinerant justices, had produced a
system of local government which was quite capable of being
adapted to the needs of the modern state. Though its units still
retained much of the medixval independence and initiative,
though it was still a system of self-government, it could be con-
trolled, and, with some changes and additions, used by the modern
state.” What was most urgently needed was a change in the
character of the control exercised by the central government.
It must be a constant, a minute, and a regular control which
should gradually enforce upon the units of the local government
conformity to those newer and higher standards of government
demanded by the modern state. This requisite was supplied by
the labours of the Tudor Council. Hallam has remarked that
Burghley's letters give us the impression that “England was
managed as if it had been the household and estate of a noble-
man under a strict and prying steward ;” and that, “it was a
main part of his system to keep alive in the English gentry a
persuasion that his eye was upon them.”¢ But Burghley did not
invent this system. Ithad been practised with equal thoroughness
by Thomas Cromwell ;7 and the records of the Council show that
it was a characteristic of the Tudor government during the whole
of this century. In fact the tedious and detailed work which it
involved was the most important contribution of the Council to
the formation of the modern English state.

The control of the Council was exercised in many different
ways. Sometimes it took the form of direct general orders,®

1 Below 163-165.

2 Vol. i 72-75, 80, 87-89; vol. ii 396-400.

3Vol. i 286-288; below 134-137.

4Vol. i 297-298 ; Miss B. H. Putman, Enforcement of the Statutes of Labourers
92-97 has shown that the control exercised by the central courts over the Justices of
Labourers was very close, vol. ii 462-463; below 77-80, 85-87. :

5 Below 165. 8C.H. i 246, 247.

7See in L. and P. vii no. 1669 (1534) an elaborate report on the state of the
government of Yorkshire prepared for Cromwell.

88elect Cases in the Star Chamber (8.S.) xxiii, xxiv—directions in 1527 as to
forestalling, regrating, vagabonds, and unlawful games; ibid xlvi (1533) orders as to
the meat trade: L. and P. (1538) xiii pt. 2 no. 1171—directions to the justices as to
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sometimes of advice, exhortation, and rebuke, but generally of
direct enquiry by itself or its agents into the facts of particular
cases of wrong-doing to which its attention had been called by
- the aggrieved party. The maintenance of this control involved
direct relations and constant communication with all the officials
and bodies entrusted with the work of local government. A
glance at the character of these relations and communications
with these various officials and bodies will show us the way in
which the Council introduced a wholly new spirit into the local
government of the country.

We have seen that in Wales and the Marches, in the north,
and for a short period in the west! of England, subordinate
Councils had been established.? They were responsible for the
proper working of all the machinery of government, judicial and
administrative;?® and they were expected to carry out the orders

maintaining the royal supremacy, obeying the king’s ecclesiastical injunctions, the
suppression of seditious rumours, and the correction of vagabonds; cf. ibid xvi no.
945 for a somewhat similar set of directions sent out in 1541 ; Dasent ii 471 (1547)—
as to coast defence; iii 260 (1551)—a circular letter to the justices to put in force the
laws as to vagabonds, watches, unlawful games, seditious rumours, and the like;
xxiii 220, 221 (1592)—an order addressed to the Mayor of London as to the pre-
cautions to be taken to stop the plague; xxx 733-735 (1600)—as to enforcing orders
against engrossers and regrators of corn; Hamilton, Quarter Sessions from klizabeth
to Arne 78-80—a set oi orders sent out in 1609 as to the enforcement both of
statutes and of directions given by the king and Council ; in 1595 the Justices who
lived near London were ordered to appear at court, and Puckering L.K. addressed
them in an oration devised by the Queen, Hawarde, Les Reportes des Cases etc. 19,
20; sometimes these orders were supplemented by the legislature see e.g. 1 James I.
C. 3I as to the regulations in time of plague.

1 For the establishment of this short-lived Council in 1539 see L. and P. xiv i
no. 743; for its history see Skeel, The Council of the West, R.H.S. Tr. 4th Series
iv 62-80; its institution was due partly to the desire to give a local judicature to
the West, but chiefly to the fear that the West might, like the North, rebel in con-
sequence of the dissolution of the monasteries; and its instructions were modelled
exactly on those of the Council of the North, Skeel, op. cit. 63-67 ; it acted during
1539 and 1540, ibid 70-72; but its authority seems soon to have been disregarded,
L. and P. xv no. 180 (1540); and it may have come to an end about that date,
Skeel, op. cit. 73-75; as Miss Skeel says, while the Councils of the North and of
Wales were natural growths which had their roots in the past, and their background
in the history of the Scottish and Welsh borders, the Council of the West was *“an
artificial imitative thing, and therefore soon succumbed to local opposition.'

2Vol. i 502-503. It was difficult to enforce the king’s rights strictly in these
outlying portions of the kingdom, see L. and P. ii ii no. 4547; ibid vii no. 1669;
ibid viii no, §13. A very good account of the condition of the government of the
North in the Middle Ages, and of the gradual evolution of a Council of the North
will be found in Reid, 'Ighe King’s Council in the North Pt. I.

3The Vice-Admiral of North Wales wrote to the Earl of Bridgewater, the Lord
President of the Council of the Marches, * Nothing within this your jurisdiction of
Wales can be strange to your Lordship, for that your Lordship is the true centre
where all our lines meet, and what is within the knowledge of any man of quality
and understanding will be sure to find a way unto you,” cited Skeel, op. cit, 274;
in a case of 1595, in which the justices of the peace were charged by the Council of
the North with neglecting to regard a writ of supersedeas issued by the Council,
much was made of its ‘“supereminent and regal jurisdiction,” and its *absolute
kingly authority,”*which gave it power, among other things, to guide inferior
magistrates within the bounds of their duties, to call justices of the peace before
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of the Privy Council! Thus they could be ordered to hear
‘cases,? to rehear them,? to stay proceedings,* or to examine sus-
‘pected persons.® They helped the Privy Council to collect forced
loans® to supervise the due execution by the local authorities of
- their administrative duties,” and to deal with complaints against :
officials civil® or military.? They were, as Miss Skeel puts it,
““convenient courts of first enquiry, especially in matters where
his Majesty’s service was specially concerned, or where the
ordinary course of the law could not be safely followed.”* They
were liable to admonition or rebuke if they misused their
authority, or disobeyed the orders of the Privy Council. Thus
in 1565 serious complaints were made against the Council of the
‘North.!! In 15892 and 1598 the Privy Council was considering
abuses in the procedure of the Council of Wales and Marches.
In 1600 the President of the same Council was rebuked for dis- -
obedience to orders. :

them to render account of the state of their counties and their own doings, and to
deal with their offences, J. Lister, West Riding Sessions Rolls, iii-vi, 1-3; for
charges given by the Council of the North to the Justices see S.P. Dom. Add. (1564)
-550; ibid (1569) 84-S5; ibid (1572) 435-436; in 1599 the same Council issued an
elaborate series of orders as to the administration of the new Poor Law, Lister op.
cit. xxxi-xxxiv

! Dasent xxv 429, 430 (1596)—an order to the Council of Wales to see to the
erection of a bridge over the Severn.

2Nicolas vii 43 (1540); 298 (1542); Dasent iii 464 (1551-1552); vii 156
(1564); xvi 124, 125 (1588); xxii 527, 528 (1592); xxv 21I, 212 (1595-1596);
xxviii 360 (1597-1598). .

3 Ibid xxviii 460 (r598)—an order to the Council of Wales to re-examine
a case was withdrawn.

41bid xi §5 (x578-1579); xxviii 16, 17 (1597)—a stay of process was with-
drawn ; ibid 345-346—informations before the Council of Wales which had been
used to delay proceedings before the Star Chamber.

5 Ibid xi 425 (x580).

§Ibid i 13 (1542)—thanks to the President of the Council of the North for his
dexterity in managing the loan; xxviii 176-177 (1597); cf. Skeel, op. cit. 146,
xg?, 156 for similar services in the seventeenth century in connection with loans and
shipmoney, -

7 This is a prominent feature in the instructions to both councils ; for Wales see
Skeel, op. cit. gz ; for the North see Prothero, Documents 374 (§ 37)—according to
this clause (which occurs in earlier instructions, ibid 377 n. 1) the Council was
directed to call before them the justices in the shires within their commission, to en-
quire into the state of the shires, and ¢ to take order for the reformation and
amendment of things amiss . . . and if any notable offence shall appear in any of -
the said justices of peace then the Lord President etc. shall take order by fine or
otherwise for reformation thereof or else certify same to our Council in the Star
Chamber and take bonds of the offenders for their appearance.” ‘

8 Dasent xxv 211, 212 (1595-1596)—complaint against the mayor of Carmar-
then ; xxviii 360 (1597-1598)—the bailiffs of Shrewsbury and their right to toll; cf. .
Skeel, op. cit. 229-232 for more details as to the last-named case. . .

9 Dasent vii 358-350 (1570)—a complaint against certain officers for misusing -
soldiers is ordered to be heard by the Council of the North, -

30 Skeel, op. cit. 148.

3 Dagent vii 231 (1565); but the complainant was sent to be tried by them ; and, .
< further complaints being made of their ill-usage, they were ordered to look carefully

-into the case, ibid 233, 301. * .
Lo 2 1bid xviii 239. 13 Tbid xxviii 551-552. 1 Ibid xxxi 51,
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" 'The jurisdiction of these Councils was limited to certain parts’
of England and Wales. But all over the country the judges of
‘assize and the Lord-Licutenants acted as the agents and the in-
formants of the Privy Council. _ _

.- Though the principal duties of the judges of assize were
judicial, they did not, either in this or in the following century,
entirely lose touch with administrative work.! The Privy
Council pointed out in 1589 that it belonged to the judges of
assize to reform lewd practices which disturbed the common
peace and quiet of the country.? They were described in
1607 as the Visitors of the kingdom ;3 and they were expected
both to receive directions from the Chancellor and report to
him on their return* It was their duty, not only to hear
cases referred to them by the Privy Council,® but also to keep
the justices of the peace up to their administrative duties.® In
1581 they were required to warn the justices of the peace for
the counties of Northampton and Huntingdon to make an
adequate rate to pay for the repairs to a bridge;” in 1592
they were instructed to examine into a charge of oppression
made by the inhabitants of the parish of Evisham in Oxfordshire
against the local justices;® in 1598 to admonish the justices
to put in force the statutes made in the last Parliament, ‘“con-
cerninge the reliefe of poore people, maymed souldiers, the
punishment of vagabonds and roges, and mayntennance of
tylladge ;” % in 1600 to warn the sheriffs not to keep a public
table at Assizes and Sessions on account of the waste of money,
and hindrance to the administration of justice which had thereby

“1Vol. i 272-273, 284.

2Dasent xviii 242 ; ibid ix 20 (1575)—they were summoned to court to advise
as to the execution of penal statutes; below 76 n. 3; cf. the powers given Ly the
commission of oyer am;) terminer, vol. i App. XXIIL c.

3Hawarde, Les Reportes etc. 327; cf. ibid 187, the Lord Chancellor told
the Judges in 1604, ** You must examine theise thinges, and make reporte to
His Majestie, and especiallye of the Justices of peace, yf any contemptuouslye
be absente or neglygente, to be removed with disgrace; and your Circuites you
goe not onelye to sett upon Nisi Prius, but you must have especialle care of
the peace of the lande, and of the peace of the Churche.”
. %James I said in 1616, *“ 1t was an ancient custom that all the judges both
immediately before going to the circuits, and immediately upon their return,
tepaired to the Loxrd Chancellor of England, both to receive what directions
it should please the king by his mouth to give unto them, and also to give him
an account of their labours, who was to acquaint the king therewith,” Works 563.

3See e.g. Dasent xi 72 (1578-1579); xii 276 (1580); Acts of the Privy Council
(151.'3-1614) 349—a case referred to them to get it ended by arbitration.

S.P, Dom. Eliza. Add. (1598-1601) 519, cclxxvi, 72—18 articles drawn up
by Coke as to matters which the constabies of hundreds were to present at the
assizes; in 1608 the judges were described as, ‘‘ the Visitors for tooe times in
the yeare, not for justice alone, but for the peaceable gouernemente of the
countrye put in great trust by his Majestie, and to make an accounte to him
which he will expecte from them,” Hawarde, Les Reportes etc. 368.

7 Dasent xiii 77, 78. 8 Ibid xxii 515, 516.
91bid xxviii 388; Leonard, Early History of Poor Relief 179.
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arisen ;! and in 1629 to consult with the local officials as to
the regulation of the corn trade? Naturally the judges, so
_ " encouraged, frequently made orders on their own responsibility,
" as to the manner in which the local government should be

conducted.? .
The Lord-Lieutenants made their first appearance in Henry

VIIL's reign. They were appointed by the crown to control
the military forces of the country* Their existence and
military authority were first recognized by a statute of Edward
VL's reign.® Till 1585 they were temporary officers, appointed
in times of stress;® but by 1585 they were fast becoming
permanent officials.” Being appointed from among the greater
nobility, they were in close touch with the court; and, like
other members of the nobility and the large landowners}®
they were expected to assist the Privy Council by giving
it information as to the state of their counties and as to the
doings of the justices.? The President of the Council of Wales

! Dasent xxx 783-785—the Council are informed that, *“ In theis later yeares
sondry Sherives . . . some for ostentacion and some others to make themselves
strong amongst the freeholders to sway causes at their will in the country to
the overthrow of justice, have put themselves in the tymes of the Assizes or
Sessions . . . into excessive and extraordinary expences;’ the result is that,
‘““menn of good abillyty and service do shunne that place, and that . .. there
is such tyme spent by the Justices of the Peace and the Grand Jury, by meanes
of their bancquettinges and excesses, as the service is thereby much hindered.”

2C. J. Cox, Three Centuries of Derbyshire Annals ii 18g.

3 Hamilton, Quarter Sessions from Elizabeth to Anne 81—orders of 1612
and 1613 as to execution of statutes imposing penalties for not going to church;
8a—orders as to the execution of the law as to ale houses, the poor, and rogues;
1r15—orders of 1627 to apprehend idle and lewd people, and to suppress un-
necessary ale houses; cf. Offley Wakeman, Shropshire County Records xii, xiii;
Lambard, Office of Constables etc. 49 seqq. for instructions by the judges as
to certain points connected with the administration of the Poor Law.

4In Cromwell’s remembrances for 1539, L. and P. xiv i no. 400, we see
the idea of having *in every shire a person whom the king can best trust, to
whom as much of the shire as the king shall appoint may resort,” also lieutenants
and leaders for the army-—but as yet the two are separate; see Prothero,
Documents cxx; Webb, Local Government, The Parish and the County 286,
287; Beard, The Office of Justice of the Peace 112, 113,

53, 4 Edward VI c. 5 § 13, ‘“If the king shall by his letters patent make
any Lieutenant in any county or counties of this realm for the suppressing of
any commotion rebellion or unlawful assembly, that then as well all the Justices
of the Peace of any such county and the sherriffs , . . as all mayors bailiffs
and other head officers and all inhabitants . . . shall upon declaration of the
said letters patent and request made, be bound to give attendance upon the
same Lieutenant to suppress any commotion rebellion or unlawful assembly ;"
cf. 1 Mary st. 2 c. 12; 1 Elizabeth c. 16.

“" 8 Scott Thomson, Lords-Lieutenants in the 16th Century, chaps. ii and iii; C. J.
Cox, Three Centuries of Derbyshire Annals i 21, 22, citing Camden, Elizabeth.

_ 7 The form of their commission was then fixed, Scott Thomson, op. cit. 59 ; their
assistants had by 1570 acquired the name of Deputy-Lieutenants, ibid 60-7z; cf.
Cox, op. cit. i 168.

8Sec e.g. L. and P. iv ii nos. 4276, 4300, 4301; ibid viii nos, 1014, T030;
ibid xii i no. B1s, ) :

© . "S.P. Dom. Add. (1547-1565) 495—the Earl of Arundel, when appointed Lord-
-Lieutenant of Sussex and Surrey, probably in 1559, was instructed to enforce the. .
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and the Marches was usually Lord-Lieutenant of all the counties
of Wales;! and in England the Lord-Lieutenants were often
* Privy Councillors, and acted as the agents of the Privy Council
in all military matters, in the collection of loans, in the super-
intendence and appointment of local officials, in the gathering
and forwarding information as to state of public opinion in their
districts, and as to the manner in which the justicts and other
officials were fulfilling their duties.?

These subordinate Councils, the judges of assize, and the
Lord-Lieutenants were as much a part of the machinery of
central as of local government. They were therefore more
directly the agents of the Privy Council than such purely local
authorities of the counties and the boroughs as justices of the
peace, sheriffs, and mayors. But over all the local officials the
Privy Council kept an equally strict supervision, either directly 3
or through its more immediate agents. It was always ready
to investigate complaints of negligence or oppression made by
private persons.! It encouraged the officials themselves to watch
and report the doings of their fellows.® It expected to be kept
informed as to the state of their counties.® It was always ready

Act of Uniformity, to attend to the musters, to advance archery and shooting,

to order watches and beacons, to punish vagabonds and seditious tale-tellers, to

see that justices of the peace take the oath and nominate successors to those

that die, to take account of their doings, * and not to spare negligence even in a
rincipal officer;’’ as he cannot, owing to his duties at court reside in the county,
¢ must nominate some chief man to take charge in his absence.

1 Skeel, op. cit. 252, 281.

2Above 77 n. 9; it was not till the eighteenth century that the Lord-
Licutenants got exclusive control over the appointment of the justices of the
peace; the judges of assize often advised the Council in the sixteenth century,
Webb, Local Government, The Parish and the County 379-382,

3 Thus, general charges were given by the Chancellor to the Justices in
the Star Chamber, L. and P. xiii 2 App. no. 5 (1538); and see ibid xiv # no.
775 for an account of an address by Wriothesley of the Hampshire sessions in
1539; for later addresses see Hawarde, Les Reports etc. 20-21, 56, 101-102, 106,
186-189, 263, 367 ; in 1538 a circular was sent to all the justices as to the maintenance
of the royal supremacy, L. and P. xiii # no. 1171; cf. S.P. Dom. (1601-03)
125 for a report as to the unfitness of a certain Johnes to be high sheriff of
Carmarthen ; Atty.-Gen. v. Rowe (1629) Rushworth vol. ii Pt. ii App. 16, 17 —
a case of extortion and oppression by the head constable of Tavistock.

4See a complaint of this kind to Cromwell in 1538, L. and P. xiii i no.
126; Hawarde, Les Reportes etc. 23, 68, 334-336 (justices of the peace); 61-62
(coroner); 74 (sheriff); 134-139 (a councillor of the Marches and justice of the
peace); 32-33 (justices of the peace and constables) ; 193-195, 248, 278 (purveyors) ;
153 (bailiff of the bishop of Rochester’s manor courts).

SL. and P. xiv i nos. 532, 1089 (r530); Dasent vii 156 (1564)—a letter
to the sheriff of Hampshire to report all that he knew against the mayor and
bailiffs of Winchester in matters of religion; in 1569 a letter was sent to the
sheriffs and justices of Yorkshire ordering the enforcement of certain statutes;
the justices were told to advertise either the Council or the jugiges of assize,
“ by private and secret letters,” if they thought that any of their fellows were
negligent, Strype, Annals of the Reformation ii App. 87-89. .

fDasent v 161 (1555)—Iletters to all the justices of the peace, ‘‘ marveyling
they have not certified monethly hither the state of the shires.”
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" to rebuke them individually ! or collectively * for the neglect, or-
- to praise them for the performance of their judicial or adminis--
trative duties.® And, no doubt, the effectiveness of their'super-
"vision was materially helped by the fact that in the commission -
for each county some Privy Councillors were always included.*:
But the nature of this control will be best appreciated from
a glance at one or two illustrations taken from the innumerable
cases which appear upon the records of the Council. E
Over the choice of justices the Council exercised some super-
vision *—it directed, for instance, the removal of names from the
commission for recusancy® and other causes.” It took some
trouble to direct them as to the manner in which they should
organize themselves for judicial work ® and for county business.®-
- It gave them directions as to the enforcement of statutes and as
to other duties ;1 and once it arranged for a conference with the
Norfolk Justices in London upon the question of the failure of the
county to perform its duties.!! On several occasions the county
justices were ordered to leave London and attend to their duties
in their own counties.’? A very similar control was exercised
“over the mayors and justices of the boroughs. Directions as
to the choice of the mayor and of other officials were fre-
quently given.'®* Disputed elections were brought before the

1Dasent xxi 418 (1591)—a justicc who had by his own authority released
persons committed by his fellows; ibid 62-63 justices who had impeded proceedings
against Egyptians were summoned before the Council.
21bid vi 119, 152 (1557); xiii 320 (1581-1582); xxviii 388-390 (1598); xxix
502 (1598-1599); Acts of the Privy Council (1613-1614) 392-393—the justices of
Middlesex rebuked for the negligent administration of the criminal law.
3See generally Beard, op. cit. 118-124.
4C, J. Cox, Three Centuries of Derbyshire Annals i 30, 33-36 ; Offlecy Wakeman,
Shropshire County Records vi x; J. Willis Bund, Worcester County Records
i iv-vi; cf. L. and P. xiv i no. 775.
5 Beard, op. cit. 119, 120; L. and P, xiii i no. 706—advice from the Council
of the North to Cromwell on this matter. ’
% Dasent ix 233 (1576) ; x 168-169 (1577-1578).
71bid xiv 196 (1586)—a man ‘‘ shewing himself froward in her Majestie’s ser-
vices ; ”’ xxv 514 (1593)—persons not assessed to the subsidy at £20.
8 S.P. Dom. Add. (1566-1579) 20-22; below 147. :
? Dasent ii 431 (1550)—instructions to divide themselves into four groups and to
give orders for the due execution of the laws and statutes,
19 Above 72 n. 8; see also Dasent v 176 (1555)—to punish false rumours;
vii 289-290 (1574)—the justices of Huntingdon are to levy a contribution .
to repair a bridge; x 34-35 (1577)—orders as to a sentence in a case of riot and
forcible entry.
11 Dasent xxv 404-405 (1536). :
21bid xiv 120 (1586); xxvi 405 (1598); S.P. Dom. (1598-1601r) 347; in
1608 it was said that there were too many justices who never went near their
counties except for hunting or hawking, and that in the commissions there were so -
many ‘‘newe and yonge knightes that come in their braveryes and stand there like
an idol! to be gazed upon and doe nothinge,” that the industrious justices were
crowded out of the sessions house, Hawarde Les Reports etc, 367. ST
E BL. and P. xii i no. 692 (x537)—Town clerk of Worcester; ibid no. 1324 -
{1537)—Town clerk of Canterbury; Nicolas vii 243-244 (1541)—election of lorﬁ‘, -
_mayor of London; Dasent i 98 (r542-1543)—mayor of Hull; vii 112 (1557)— -
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“ Council.! On one occasion it was asked to devise a new procedure
“for the election of mayor.? Abuses of authority were promptly
_dealt with. The town of Poole found that it could not levy new"
. import duties as it pleased,® and Shrewsbury that it could not levy
unreasonable market tolls.* London found that it could not go
. on electing non-residents to municipal office with a view to en-
_forcing the fine for not serving.® The circulation of a seditious
‘libel on the mayor of Norwich called forth pertinent enquiries as
to the manner in which the town had provided for the relief of
“the poor.® The acts and omissions of sheriffs and their deputies,’
- of a clerk of the peace,® of coroners,” and even of constables!? were
enquired into and rebuked.

On the other hand, the Council was not slow to vindicate the
authority of these local authorities. ‘‘Let all men hereby take
heede,” it was said in 1603 in the Star Chamber, “how they
complayne in wordes against any magistrate, for they are gods;
and he must have verye good matter that will goe aboute to
Conuynce (sc.) them, for feare he overthrowe not himselfe ” 1
Those who impeded the justices or the sheriffs in the execution
of their duties were dealt with summarily by the Council, or by
one of its branches in the North or in Wales,?

It is not surprising to find that the Council regularly assumed
jurisdiction to hear disputes either (1) between these different
bodies, or (2) between the different members of these bodies.
(1) In 1600 the Council sat at the lord mayor’s house in London

mayor of Rye; ix 197, 199 (r1576)—Hereford and Lynn; ibid 251—election of
constables at Maidstone; x 168 (1577-1578)—a request to the corporation of Lon-
don to grant an office to a certain person.
1Dasent x 27-28 (1577)—election of mayor at Dover; xiii 273-275 (1581)—
of a recorder at Thetford.
31bid x 314 (1576)—Dover. 31bid viii 375 (1575).
4 Ibid xxviii 360 (1597-1598). 5Ibid xvii 4 (1588-1589).
€ Ibid xxv 88-89 (1595).
71bid v 118 (1555)—an unauthorized stay of execution ; x 48 (1577)—a charge
of partiality; xi 55 (1578-1579)—shcriff fined for unlawful stay of execution; xviii
230, 243 (158g)—non-execution of writs; xix 109 (1590)—sharp practice; ibid 470
—uwrongful imprisonment by an under-sheriff.
81. and P. xi no. 158.
YDasent ix 4 (1575)—a direction to return a jury—sxxii 238-240 (1591-1592)
—rebuke for partial conduct at an inquest. .
) 0 Ibid xiii 29 (r581)—negligence in not a% rehending certain persons; xxxii
: (xsz (x601)~—complaint of fraud against a constable; Star Chamber Cases (C.S.) 136
(1633). . .
- - Hawarde, Les Reportes etc. 177; see ibid 71—a person who had successfully -
sued a constable for acts done under the instruction of a justice of the peace was
punished. Perhaps the most striking illustration of this point of view is to be found
in the case of Falkland v. Montmorris and others (1631) Select Cases in the Star
Chan&bﬁr (Clﬁ.) x. ) o5 ice for disclosi
e icolas vii 33, 40, 43, 1540)—an afiray against a justice for disclosing
_tnatters to the Council ; Dasentsvi(l 175 (1564)—a letter to the Council of the North -
*a8 to a riot raised against a sheriff to prevent the execution of a writ of redisseisin;
xix 297—a case of resistance to the execution of process by a sheriff; Hawarde,
. Lies Reportes etc. 104, 182-186. : S



80 XVITH CENT. AT HOME AND ABROAD

to hear a dispute between the mayor and merchants of London,
‘and the mayor and merchants of Newcastle, which turned upon
the right of the town of Newcastle to charge certain dues on lead
~and coal! The same year the Council of the North was directed

to hear a complaint of the infringement of market rights of Scar-
borough by the establishment of an illegal market at Seamer.?
In 1573-1574 we have an account of the beginning of the long
dispute with the common lawyers as to the geographical limits
of the jurisdiction of the Council of Wales and the Marches.? The
question whether the city and county of Worcester were included
was raised by one Wilde, and ““certain lawyers;” and it was de-
cided by the Council that they were included.* In 1600 the
question whether Berwick was outside the jurisdiction of the
Council of the North was before the Privy Council.®* (2) In 1591
the Council was arbitrating between the justices of Norfolk and
Suffolk and a deputy-lieutenant of Norfolk, who was thought to
have acted unfairly in the execution of the commission for the
repair of highways.® In 15§92 it was considering a case of two
justices of the county of Northampton, who, having attacked one
another in open sessions, had been bound over to keep the peace
by their fellows.” In 1597-1598 it was listening to charges of
malversation against the town of Newcastle.?

The establishment and the maintenance of internal peace and
effective government was the lasting work of the Tudor dynasty.
We cannot understand either the difficulty of the task or the
manner in which it was fulfilled, unless we bear in mind this
laborious attention to small questions of local government and
to local disputes, which was displayed by the Council all through
this period. Its honesty and impartiality, its tact and skill,
earned for it the gratitude of thinking and law-abiding citizens,
and go far to explain why the nation as a whole acquiesced
in the large powers which it assumed in other directions. Its
labours in the field of local government were in a sense the
foundation upon which its powers rested ; for they gave it an
intimate knowledge of the state of the nation, and of the state
of public opinion ; and they accustomed the nation to the control
of a strong, firm, and just government.

1Dasent xxx 425-429, 453. 2 Ibid xxxi 5-7.
3Vol. i 510-512. 4 Dasent viii 200, 204, 217, 234, 236-238.
8Ibid xxxi 143-144; for other instances see Acts of the Privy Council (x613-
1614) 84-86—University of Cambridge and the Cambridgeshire Quarter Sessions;
ibid 131-134—the city of London and the privileges of the Tower; ibid 2rg-22axr—
city of York and Council of the North. :
S Dasent xxi 244-245.
71bid xxiii 286, 333, 367; see Acts of the Privy Council (1613-1614) 103-104
. —refusal by mayor of Newcastle to admit a duly elected alderman.
; 8 Dasent xxviii 317-319.
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(ii) The Council and the National Chufck.

Equal in importance to the task of supervising and controlling
the local government, and intimately bound up with it, was the
task of supervising and controlling ecclesiastical affairs. Ever
since the Reformation had been begun, the domestic and foreign
policy of the state had been in a large measure determined by
its attitude to religious controversies. These controversies were
the burning questions of the day ; and any grave mistake in the
ecclesiastical policy pursued would have imperilled the peace, and
perhaps even the existence of the state.! The religious settle-
ment of Henry VIII. and Elizabeth had connected church with
state in an intimate union.? This intimate union had added
a whole series of new powers and duties to the state, which
devolved partly upon the existing machinery of ecclesiastical
courts and officials, and partly upon the existing machinery of
secular government.®> But, as in other departments of govern-
ment, it was the Council upon whom devolved the duty of seeing
that all these various courts and officials, ecclesiastical and secular,
did their appointed work.* Thus it gave directions to the bishops
as to the exercise of their powers as to dealings with heretics,
and as to many other duties.® It consulted with them as to the
state of their dioceses,’ and as to the best manner of enforcing
the law.” It issued orders and directions to the court of High

1 Above 38-39, 47-48. 2 Vol. i 589-598; above 37, 45.

3See e.g. 5 Elizabeth c. 1—an act for the better assurance of the royal supremacy
—the justices of the peace, the King’s Bench, and the bishops are all given power
to enforce the Act.

4 Dasent i 126 (1543)—a commission is sent into Kent to enquire into religious
enormities ; see also Gee, The Elizabethan Clergy g n. 1 for the instructions issued
to the justices of the peace as to the oath of supremacy, and the enforcement of
the Act of Uniformity; the commission to administer the oath of supremacy issued
in 1558 consisted of the whole Privy Council, see ibid 34.

8S.P. Dom. Add. (1561) 514-515—suggestions as to the ordinations and:other
duties ; Dasent vii 22 (1558)—the bishop of London is directed to hear a charge
of conjuration; ibid 142 (1564)—the Archbishop of York and the Council of the
North are to look into a case of ill-usage of a parson, and to keep safely Dr.
Babington lately returned from Louvain; xiii 47 (r581)—letter to the bishop of
Norwich as to the suspension of a parson; xiii 57, 58 (1381)—the bishop of
Chester directed to proceed before the High Commission against an obstinate
papist; viii 140 (1573)—letters to divers bishops as to the observance of the
Act of Uniformity ; xi 367 (1579-1580)—a letter to the bishops complaining that some
ministers apply themselves only to preaching to the neglect of the sacraments; ibid
456—charges of fraud against the bish(C:p of London’s servants, who had cited
persons without cause before the High Commission; xxi 40 (1591)—letter to the
bishop of Durham and others to protect from molestation a man who had been
active in searching out papists. .

¢ Ibid viii 5 (1570-1571)—the archbishop of Canterbury is to call the bishop of
Chester before him to account for the state of his Diocese. .

7Ibid xiii 176-177 (1581)—a conference directed between nominees of the
Council and the Bishops of London, Rochester, and the Dean of St. Paul’s as to
Campion’s confessions and the spread of popery.

VOL. IV.—6
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Commission as to the hearing of cases;! it even listened to -
complaints against it ; * and it treated the other ecclesiastical courts
in a similar manner.? It was in constant communication with
the sheriffs, justices of the peace, and judges of the Assize asto -
the discovery and detention of recusants, and other offenders -
against the statutes relating to religion, whether Protestant or.
Catholic.* It issued directions as to the examination of such.
persons; ® it took steps to verify the confessions extorted from - -
them;® and it gave directions for their trial” Any serious -
disputes between ecclesiastical dignitaries generally came before-
it;® and it would even interfere to protect an ordinary parson if '
it thought that he was unduly troubled by his neighbours.® It -
did not hesitate to suspend ecclesiastical dignitaries if it thought
that they had been guilty of illegality or irrcgularity ;0 or to
~ entertain applications from clergy who had been suspended by
their ecclesiastical superiors.’! It took upon itself to imprison for -
ecclesiastical offences, or to release on bail or otherwise those -
who had been imprisoned by other courts or officials.!?

) ! Dasent vii 127 (1562)—direction to expel a heretic Dutchman; 145 (1564)—to
hear a case of contempt against an archdeacon and a parson ; xi 386 (1579-1580)—a
case removed from the bishop of Exeter to the High Commission; xxv 2rr1 -
(1595-1596)—to sift a charge of simony and incest brought by parishioners against a

arson,
P *Ibid viii 114 (1573)—a direction to proceed with a charge of incest and
_ adultery which had been pending two years. -
31bid xii 4 (r585)—an administration suit, the bishop of Norwich and others
directed to enquire; xviii 18 (r58g)—injunction to the Dean of the Arches in

© a matrimonial case.

..+ (1542-1543)—persons are committed by the Council to the

41bid vii 65 (1558-1559)—to the sheriff of Devon to suppress unlicensed preaching ;
ibid 87-88—a similar letter to the sheriffs of Essex, the bailiffs of Col ester, and
the justices of the peace; x 79, 80 (1577)—to Sir J. Forster and other justices of the
peace of Northumberland as to popish refugees on the border; ibid 310-313—
directions as to recusants in the eastern counties; xviii 278 (1580)—the charges -
of a custodian of recusants; ibid 413—letters to the judges of Assize for Derby and - -
Stafford as to the indictment of recusants, and if they cannot comply they are to
give orders to the justices of the peace.
®Ibid xix 292 (1590)—as to the examination of certain prisoners in the Fleet
with a view to the discovery of the author of the Marprelate libels. ’
8 Ibid xiii ¥84-185 (r581)—verification of Campion’s confessions, -
7Ibid xviii 338 (1589-1590)—a direction to the Attorney and Solicitor-General
to see if there is sufficient evidence to put Jesuits on trial. :
81bid x 336 (1578)—the bishop of Norwich and his chancellor; xii 64 (1580)
disputes between the Dean and the Archbishop of York. . :
® Ibid xxviii 347 (1507-1598). -
101bid iii 494 (1551-1552)—the Archdeacon of Cornwall suspended; Elizabeth"
suspended Grindal, the Archbishop of Canterbury for five years, Hallam, C.H. i 198,
I N
: 1 Dasent xiii 46-48. )
' Nicolas vii 285 (1541}—a curate committed to the Fleet for expounding the
8th chap. of Danielin such a way as to reflect on the king ; ibid 182—the bishop of *
London’s chaplain charged with seditious words in a sermon; ibid 221—a priest :
who had not erased Thomas Becket’s name from his 1g“myer book; Dasent i g7;,
leet for heretical opinions, -
- and, ibid 106, 114 (1543)—for eating meat in Lent; ibid ii 147 (1547)—a charge-o} K
sgeakmg against the removal of images, and ibid 379 (x 549-1550{—0! speaking against -
~/the service book; xiii 41 (1581)—all recusants ordered to be released on bail, .




" “'The due regulation of ecclesiastical affairs was thus a large:
"“item in the multifarious business of the Council. But, on the other.
- hand, the fact that the church was incorporated with the state -
- enabled the Council to make use of the ecclesiastical organization
~ to help the government of the state. Thus it could, as we have"
~ seen, ask the bishops for their advice on ecclesiastical matters.!
- It could get information from them as to the religious state of -
their dioceses ; and such information was necessary to enable it
_ to appoint justices of the peace who were favourably disposed to
~ the new order.? The higher clergy could, as justices, take some
part in the enforcement of statutes which protected the estab-
lished church, and in the other work of local government. But
the greatest contribution which the ecclesiastical organization
made to the government of the state is to be found in the
parochial system of the Church. We shall see that the parish
was adopted by the state as the rating and administrative unit
of the new system of poor relief, and that it gradually became,
and still remains the rating unit upon which much of the system
of local government is based.? _
In these various ways the work of the Council in thus super-
vising and directing the justices of the peace, the bishops, and
the ecclesiastical courts, gradually effected the actual incorpora-
" tion of church and state upon the terms and conditions laid down

by the statutes of Henry VIII. and Elizabeth.

(iii) The Council! and the Judicial System.

. Supervision of the machinery of local and ecclesiastical
government naturally connects itself with supervision of the
judicial machinery of the state. The local government was still,
to a large extent, conducted by courts acting through judicial
forms, and controlled by the judges of assize and the central
“courts of common law.* The sessions of the justices of the peace
were the most important part of the machinery by which that
government was conducted ; and, as we have seen, by direct
orders and constant supervision the Council made that machinery
do its appointed work.® But obviously the judges of assize and

1 Above 81 nn. 6 and 7. .
2 See the letters from the bishops to the Privy Council 1564, Camden Soc. .
Misc. ix; they are replies to questions put to them by the Council as to the dis- .
position of the existing justices of the peace, as to who ought to be made justices,
and who removed; ci Dasent xiii 270, 271 (1581)—the justices of the peace of -
Staffordshire are to bring up the grand jury before the judges of assize, because they
have refused to find true bills against persons certified to be recusants by the bishop. -
3 Below 155-158. , .
... *Above 75-76; below 165 ; vol. i 272-273, 284, 293, 297; cf. Dasent xvi 69,
70 (1588)—a case where the justices of the geace were impeded by defendants, -
who got their release by writs of certiorari and habeas corpus, and then sued the
constables by action of false imprisonment.
-+ - % Above 72-73. o
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the courts of common law must be likewise supervised by the
Council, if their control of the justices of the peace, and if their
extensive civil and criminal jurisdiction in the spheres of public
and private law were to be so exercised as to aid the Council in
imposing on the country the new standards of efficient government
which were needed to secure its safety and prosperity. More-
over this supervision was essential for a different but allied reason.

We have seen that many new courts and councils had either
come into existence or had enlarged their jurisdiction during this
period. Though the system of common law jurisdiction still
stood its ground, the Council itself and the Star Chamber, the
Councils of the North and of Wales, the Chancery, the court of
Requests, and the Admiralty were encroaching upon its sphere.!
An umpire was needed between these rival courts and clashing
jurisdictions. The Council and the Star Chamber claimed to
hold this position; and in the sixteenth century this claim was
conceded. “By the wisdom of its supereminent authority,” says
Lambard, “all other courts of law and justice that we have are
both the more surely supported, and the more easily kept and
managed.”? Thus the Council was in the habit of issuing orders
to the judges of the different courts as to the conduct of cases.?
It stopped,! delayed,® and expedited ¢ actions, gave dircctions as
to their hearing,” issued injunctions, and gave directions as to the
issue of prerogative and other writs.® In one instance it dictated
the conditions under which judgment was to be given by the
court of Admiralty ;? and in another it deliberately overrode its

1Vol. i 414-415, 459-463, 509-514, 553-556 ; below 273-274, 284.

2 Archeion 217—he is speaking of the Star Chamber ; see e.g. S.P. Dom. Add.
(x569) 73, 74 for an opinion of the judges given at the Queen’s request as to the
jurisdictions of the county Palatine of Chester and the Council of Wales.

3L. and P, iv ii no. 3926—to the judges of assize ; Dasent iii 159, 160, xiv
149, 237, 299, xx 56, xxi 66—to thc common law judges; ibid iii 323, 366—to the
Lord Chancellor; ibid viii g7, xx 22—to the court of Requests ; ibid v 237-238—to
the Chancery; ibid xii 27—to the council of Wales; ibid v 141, xix 4—to the
judges of Assize ; ibid xix 175—to the council of the North.

4Ibid vi 31; vii 212 viii 14; x 37, 38, 146; xi 63; xix 18, 101, 1I2,
268; xx 37; xxi 177; xxii 52, 70, 490; xxvii 3I; cf. xx 67--an action on
the case, brought for words contained in a petition to the Council, summarily
stopped ; Acts of the Privy Council (1613-1614) 320-321—the justice of a judgment
by the court of Exchequer referred to a committee.

5 Dasent xxii 207 (1591-1592)—an action affecting the Queen was not to be
proceeded with till the Queen has been consulted ; as to the controversies raised in
James 1.’s reign by the attempt to exercise this prerogative see vol. v 439-440.

¢1bid xi 59; xiv 208; xix 62; xx 26; xxi 95, I21; xXxii 235, 250; xxiv 11, 12
—orders to witnesses, summoned by common law process, to appear that there may
be no delay.

7Ibid viii 307; xi 470; xvii 79, 80; xxii 528—a direction to end long suits in
law by arbitration.

8Ibid xix 345; Xx 155 (injunctions) ; xi 236; xix 297 (issue of writs).

9 Ibid xix 251, * We thinck fit in the sentence to be given by you, you shall have
speciall regard to th’ observance of th’ order and decree heretofore set down by us in -

is cause.”
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decision.? It rebuked courts which in its opinion had permitied
“irregularities in their procedure.? It maintained a strict control
over the findings of juries;? and, in a proper case, it claimed to
be able to convict and punish, even though punishment had been
inflicted by the justices of the peace.* Its ruling determined con-
flicts of jurisdiction between rival courts and Councils.?

This large control exercised by the Council over the judicial
system of the country, coupled with the equally large control which
it exercised over all bodies and officials entrusted with govern-
mental functions, was tending to introduce a conception of the
legal relations of the crown and its servants to the law and to the
subject very different from that which had been held in the Middle
Ages. In the Middle Ages the common law was, as we have seen,
regarded as the law by which all—rulers and subjects alike—were
governed.® But these activities of the Council tended to foster
the continental idea that the crown and its servants were outside
the ordinary law, that the servants of the crown were governed
by special courts and a special law, and that in their dealings with
the subject they need not neccessarily be bound by the common
law. Complaints against servants of the central or local govern-
ment from the highest to the lowest, whether made by the crown
or a subject, were entertained by the Council.” In a case in which
it had been proved that purveyors had wrongfully taken timber,
the culprits were punished, and it was said that the king was dis-
honoured if his subjects were thus oppressed.® The servants of

1Dasent xxv 474 ; see also Acts of the Privy Council (1613-1614) 262-263.

2 Dasent xxii 125, 126, 352, 353 (the Admiralty); xxii 268, xxviii 348 (the
court of Delegates); xxii 341 (the council of Wales); xxvi 92, 93 (1596)—an
order to stop an action in the Common Pleas in which the position of the court of
Requests was controverted ; xxvii 31-33 (1597)—the Common Pleas to cease hearing
a care which should have gone to the Admiralty. ‘

( 3Vol. i 343-34¢; Dasent vi 382, 411 (1558); vii 206-207 (1564-1565), 347
1567). :

4 Pulton, De Pace Regis et Regni (Ed. 1609) f. 25, cited Tudor and Stuart Pro-
clamations i x+¢ n, 25; Huison, Star Chamber Pt. 1I § xv.

5Dasent vii 12, xiv 317—the Admiralty and the King’s Bench; xxix 367, 368—
a rebuke to the King's Bench for causing delays by prohibiting the Admiralty, and
xxx 343 Yelverton and Bacon appointed to arbitrate; xxvii 180—the Admiralty
and the Common Pleas; xviii 35-36—conflict between the common law and the
ecclesiastical law ; xvi 48—rclease by common law courts, on writs of habeas corpus,
of prisoners committed by the Council ; cp. vol. i 510-512—for the disputes as to the
jurisdiction of the council of Wales and the Marches, and as to the jurisdiction of
the council of the North.

$ Vol ii 195-196, 252-255, 435-436.

7 Davison’s Case (1587) 1 S.T. 1229; Hudson, Star Chamber, 64, 109, III; at
P. 109 he says, * The breach of duty of any of the king’s great council is here and
ever hath been examinable ;" and this is fully borne out by the Council records, see
e.g. Nicolas vii 246; Dasent vii 241 (1505)—purveyors; xiv 389; xv 88; xvi
18; xxvi 4r1; xxix 655, 666; Hawarde, Les Reports etc, 33—justices of the
peace and constables; 61-62—misdeeds of a coroner; 68, 334-336—justices of the
peace; 74—a sheriff; 134-139~—a councillor of the Marches; cf. Atty.-Gen. v. Bent
(1634), Rushworth vol. ii pt. ii App. 63-64 ; Atty.-Gen, v. Hillyard (1634) ibid 68-69,

.8 Hawarde, Les Reportes etc, 278,
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the state had little difficulty in persuading the Council to interfere
- on their behalf if they were unjustly accused,! if they were:
* wronged, or if they found themselves in legal difficulties,?
» We have seen that the Council was constantly called upon to’
" settle disputes between the various officials and bodies entrusted-
* with the local government of the country.® At the latter part of
Elizabeth’s reign refusals to pay rates made to raise the contribu- :
tions for military and other purposes ordered by the Council,*"
disputes as to the assessments made by the local authorities,® and -
objections to these rates on the score either of their illegality or -
their unpopularity were considered by it.* Naturally it tended
~ to rely upon its “high and pre-eminent power ” in all cases which
- it considered “might in example and consequence concern the.
state of the commonwealth,” " and to assign reasons of state for
the arrest of private citizens,® and for other governmental orders,”
This tendency was noted and deplored by Hawarde;!® and
both from his reports and from other sources it is clear that,

! Nicolas vii 101, 102 (1540)—a false accusation against Wriothesley; Dasent i
33 (1542); x 262 (1578) ; xi 348 (1579) 5 xxiv 33, 34 (1502). . .

3Above 79 and nn, 11 and 12; Dasent xi 236, xxiv 43—two prohibitions against -
suing a servant of the crown at common law; xv 69, 209—a protection to justices
of the peace against vexatious legal proceedings; cf. xix rog, xxii 192-193, 398~
orders to stop an action against a warden of the Fleet ; ibid 526—a person summoned
to answer for an insult to the Earl of Bath while acting as Lord-Lieutenant; there
was much indignation when an official of the Council of the North was sued in the
Common Pleas, ibid xxiv 468, 485, xxvi 140; cf, iii 8; xxix 727; xxxi 193;
Acts of the Privy Council (1613-1614) 23-24, 158-150.

3 Above 79-80.

1 Dasent xiii 34; xviii 267; xxi 319; xxxii 297-398.

%Ibid xx 320, 32r; xxi 269, 27I; xxiv 131; xxvi 188, 407; xxvii 221;
xxix 414, 499, 561, 588, 597-509; Xxx 140, 154; it appears, xxx 38, that noble-
men attendant on the queen were exempt in consideration of the expense of their
attendance. :

€ Strype, Annals iii App. 30,

7Bacon, History of Henry VII.; Hudson, Star Chamber 127, talks of its juris- -

“diction to deal with, ¢ Unusual and perhaps desperate inventions, which, in short
time, may be very like to endanger the very fabric of the government.” ‘

8 Dasent xx Ioo, 127—the case of Sir Th, Fitzherbert who was charged, ** with
certaine matters of greate importaunce, that concerned her Majestie and the State ; "
cf. ibid xviii 367; xxii 207, 512. }

9 Lambard, Archeion 89, says, that there are some * rare matters which
“*must be left to the aid of absolute power and irregular authority ; ” Dasent xxx
639; xxxi 49; xxxii 499——a resolve to entertain no suit whereby any cause de
pending before any ordinary court might be interrupted ** unlesse upon extraordin- -
arie occasion,” E

1 Les Reports etc. 78-79—** the Lord Keeper and others of the Queen’s Council, -
and the judges also, being so instructed, intend redress for such offences, and many: -
others in the commonwealth, by the Queen’s prerogative only, and by proclamation, -
councils, orders, and letters; and thus their decrees . . . shall bea firm and forcible -
law, and of the like force as the common law or an Act of Parliament. And this is -
the intent of the Privy Councillors in our day and time, to attribute to their councils :
and orders the vigour force and power of a firm law, and of higher virtue and force,
jurisdiction and preheminence, than any positive law, whether it be the common law: :
‘or.statute law, And thus in a short time the Privy Councillors of this realme would. :

2 3he most honourable noble and commanding lords in all the world,” L
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" though the Council professed to desire to uphold the law in
ordinary cases,! it would, if necessary, make the ordinary law yield
to what it considered to be state necessity.? Thus, we find it
laid down in the Star Chamber that, ‘‘ exorbitante offences are”
not subjecte to an ordinayre course of lJaw ;” 2 and that in case of
necessity no precedent is needed as, “they can make an order
‘according to the necessity and nature of the thinge itself.”* A
striking instance of the application of these principles is a case*
“in which the Council directed a gaoler to disobey a writ of habeas -
corpus, and to make a return that the commitment was by the
queen’s special command.® It is clear that the ideas which
underlie these activities lead directly to the growth of a system
of administrative law, and that in all questions of doubtful juris-
diction the Council was claiming to exercise the powers of a
tribunal des conflits. It is equally clear that the powers thus as-
sumed were gradually undermining the legal securities for the
liberty of the subject. Those who were bold enough to complain
or criticize soon found themselves committed to prison for an in-
definite period ;® and they were lucky if they escaped with an
abject apology and a recantation- of their political errors.”
It is true that the powers of Parliament were to some extent
a security for the maintenance of the liberty of the subject. But
as with the rules of the common law, so with the powers of Par-
liament, the influence of the Council prevented them from being

1 Dasent xxx 697—a case more fit for ordinary law sent to be heard by the two
Chief Justices.

% 1bid xxxii 1o0—the city of London had made certain rules for the company
of carmen, the validity of which had been questioned by the company in the King’s
Bench. The King’s Bench decided against their validity, and the City appealed to
the Council ; the Council said that it would hear what the Chief Justice of the King’s
Bench had to say because *it is convenient that wee mayntaine and hould as good
agrement and correspondence as wee may betwixt our proceedinges in matters of
State and the practize of the Lawe; " butin the end f . 421) the validity of the
rules was affirmed.

3 Hawarde, Les Reports etc. 292,

¢Ibid 144.

5 Dasent xxiii 330; cf. ibid 95, 159—in that case the cause assigned was, * the
speciall service of her Majestie and the State,” a ground admitted by the judges in
1591 to be a good cause for refusing to release a prisoner, vol. i 509; Hallam, C.H,
i 234-236; Prothero, Documents, 446; vol. v App. L.; vol. vic. 6.

¢ See the case of Sir John Smythe who had made speeches * pretendinge that by -
the lawes of the realme no subject ought to be commanded to goe out of the realme ;
in her Majestie’s service,” Dasent xxv 459, 460, 475, 501 (1596) ; he was still under
surveillance in 1600, ibid xxx 177, 249 L

‘ 7 Robert Tailboys was committed to prison because he took upon him to
“.examyne the lawfull aucthorite of leavying of money for her Majesty’s service,” -
Dasent xxvi 138 (1596), but was released later in the year on making humble sub-
mission, ibid 318, 319; cf. ibid xxviii 400 (1598), a rebuke to Sir John Savile and -
the other justices of the West Riding for delays in collecting ship money, and for
calling its legality in question ; for an earlier case of 1505-1596 in which Savile sup--
ported unsuccessfully the Yorkshire justices against the Council of the North see

- Reid, King’s Council in the North 336-339. . :
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~ quite as efficient a security for its maintenance as they afterwards
But to understand the reasons for this we must con-
sider the views held by the lawyers and statesmen of this century
‘as to the constitutional position of Parliament in relation to the

Council.
(iv) The Council and Parliament.

With the sphere of Parliament’s activity under the Tudors,
and with the effects of that activity upon the development of the
English state and of English law, I shall deal later.? At this
point I shall consider only its relations to the crown and the
Council. All through this period the crown and Council exer-
cised a large control over it. As with the local government, so
with Parliament, this control increased its efficiency, and thus
played no small part in fitting it to fill the great position in the
state to which it attained in the following period.

Just as Fortescue had suggested the plan of governing Eng-
land through a reformed Council, so he foreshadowed the rela-
tions which should exist between this Council and the Parliament.
The Council was to deliberate and propose, and Parliament was
to discuss their proposals—“ Wherethrough the Parliaments shall
do more good in a month to the mending of the law, than they
shall now do in a year, if the amending thereof be not debated,
and by such council riped to their hands.”? In this sentence we
have a substantially correct description of the relations between
the crown and Council on the one side, and Parliament on the
other, during the greater part of this period. ‘

The permanent government of the state was carried on by -
the king and Council. They determined the policy of the state,
They initiated all important legislation. In fact, as Mr. Tanner
has pointed out, the infrequency of Parliaments, and the short-
ness of their sessions, made it impossible for Parliament to control
the executive, and prevented the growth of any organized opposi-
tion.® It is not therefore surprising to find that the legislation
initiated by Parliament was of comparatively small importance.
It was concerned generally with such matters as the regulation
of abuses in particular trades or manufactures, or the settlement
. of difficulties in the local government of particular places.! The
great legislation of the period—the legislation which modified the

! Below 174-190. 2 Governance of England c. xv.

- Constitutional Documents 515-516.

L. and P. v no. 124 (1531), Chapuys reports of the Parliament that, * they are’
discussing the enactment of the sumptuary laws and the prohibition of the pastime
of cross bows and handguns, especially to foreigners. . . . Nearly the whole time
of Parliament has been occupied with these petty matters, and with complaints
between different towns and villages;™ cf. Fisher, Political History of England v

165, 246.
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- constitutional law of the English state, and transformed its ec-
clesiastical law, which created the poor law and made important
- changes in the criminal law—came from above.! Parliament was
not expected to busy itself with any large questions of policy,
whether relating to domestic or foreign affairs, which were not
submitted to it. If such questions were submitted to it, if its
advice were asked upon any matter of foreign policy with a view
to a money grant, or upon any matter of domestic policy with a
view to some new scheme of legislation, or upon commercial
matters, then it might discuss and criticize, amend, reject, or ap-
prove.?2 It was not expected to initiate these discussions on its
own account.? When the rebels in the Pilgrimage of Grace de-
manded a “free Parliament” in which no minister of the crown
had a place,! they had in view a Parliament which would be free
to criticize on its own initiative the whole policy of the recent
religious changes, the whole conduct of the government by the
Council, and the character and the shortcomings of the king’s
ministers. To such freedom as this Parliament never attained
during the Tudor period. The Tudor sovereigns always main-
tained that, though Parliament might amend or reject their pro-
posals, the initiative rested with themselves.®
This comes out very clearly in Elizabeth’s reign, because in that
reign there was a growing opposition in the House of Commons,
which claimed that Parliament could discuss freely any of the
“griefs of the commonwealth,” whether submitted to it by the
crown or not.® The queen’s marriage, the succession to the
throne, and the government of the church, were three of the
chief topics which the House of Commons made constant attempts
to discuss ;7 and as the discussion of these topics was expressly
prohibited, the queen naturally regarded such attempts as

1 Redlich, Procedure of the House of Commons i 50, ¢ The great legislative
changes of the era of Henry VIII. and Elizabeth . . . were entirely the fruit of
plans elaborated in the Council ; ”’ see below 96-97 for some illustrations of the manner
in which the Council went to work. :

2Below go n. 3. Its advice on commercial matters was sometimes asked, see
e.g. L. and P. ii i nos. 3204, 4076.

3Thus in 1580 the I.ord Chancellor specially admonished the Speaker, *that
the House of Commons should not deal or intermeddle with any matters touching
her Majesties Person, or Estate, or Church Government,” D'Ewes 269; the Speaker
};a;s sent for in 1592-1593 and the same views were expressed by the Queen herself,
ibid 478, 479. .

iL. agd P. xi no. 1182 (16); cf. no. 1246 (12) and (15).

¥Ibid xx ii no. 1030 (1545)—several Acts were lost in the Commons, and
it is noted that the king did not much mind.

% See Peter Wentworth’s speech in 1575-1376, D’Ewes 236-241, and the same
member’s questions in 1586, D'Ewes 411, both cited by Hallam, C.H. i 255, 258.

7See e.g. the petition for ecclesiastical reform of 1584, Tanner, Constitutional
Documents 191-194. It is interesting to note that it is suggested that a writ de
contumace capiendo be substituted for the writ de excommunicato capiendo—a re-
form not carried out till 1813, vol, i 632,
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: _dehberate encroachments by the Parhament on the sphere of her -
- prerogative and of the executive government.! “ For libertie of -
"speech,” said the Lord Keeper to the Speaker in 1593,2 “her
majesty commaundeth me to tell you, that to saye yea or no to-
Bills, god forbid that any man should be restrained or afrayde to
answear according to his best likinge, with some shorte declara-
- cion of his reason therein, and therein to have a free voyce, which
is the verye trew libertie of the house. Not as some suppose to.
speake there of All causes as him listeth, and to frame a form of -
Relligion, or a state of government as to their idle braynes shall’
seeme meetest, She sayth no king fitt for his state will suffer such
absurdities.” Bills which “pass the reach of a subject’s brayne”
were not to be received. ‘‘Liberal” but not ¢‘licentious " liberty
of speech was granted. ‘For even as ther cann be no good
consultacion when all freedom of advice is barred, so will there
be no good conclusion, where everye man may speak what he
listeth without fitt observacion of persones, matters, tymes,
places and other needful circumstances.” Members therefore
should confine their speech within bounds, ‘‘being assured, that
as the contrary is punishable in all men, so most of all in them,
that take upon them to be Counsellors and procurators of the:
common wealth.” Elizabeth throughout her reign consistently
adhered to the view set forth in this speech;® but at the end of
her reign the House was beginning to kick against it.* She found
it impossible to stop the debate upon monopolies in 1601 ; but, -
with characteristic cleverness, she managed to stop the initiation
by the House of legislation on this subject by promising to revoke
all grants which should be found to be injurious to the subject,
and contrary to law.? :
On the other hand, the crown was anxious that upon all'
matters which it submitted to Parliament discussion should -

1 D'Ewes 285, 478 cited Tanner, op. cit. 570, 572. .
?This extract is taken from J. E. Neale’s version of this speech in E.H. R. xxxi
at pp. 136-137; he points out that the version in D’Ewes, 460, is taken from an in- -
ferior MS. ibid 128-129. v
3 Bacon L.K. said in 1571, *they should do well to meddle with no matters of :
State, but such as should be propounded unto them, and to occupy themselvesin -
other matters concerning the Commonwealth,” D’Ewes 141, 142; in 1575 Sir Walter .
Mildmay, Chancellor of the Exchequer, said, “ though freedom of speech hath always
been used in this great Councel of Parhament and is a thing most necessary to be
preserved amongst us ; yet the same was never nor ought to be extended so far, as
though a man in this house may speak what and of whom he list,” D’Ewes 259 ; on
_ the whole subject see Tanner, Constitutional Documents 554-573. )
¢In 1601 Mr. Carey said, * We take it for a use in the House that when any-; :
‘great or weighty matter or bill is here handled, we straightway say it toucheth the' .
~ Prerogative and must not be meddied withal ; and so we that come to do our countrles
good, bereave them of that good help we may justly administer,” D’Ewes, 671 cf
Mzr. Wingfield’s speech, ibid 646. S
- %, PP’Ewes 652, 653 ; below 347-349. T
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"be free. In 1536 Henry VIIL “came in among the burgesses
:in the Parliament and delivered them a bill which he desired
“them to weigh in conscience, and not to pass it because he
gave it in, but to see if it be for the common weal of his sub-
jects;” ! and in that reign, when Parliament did not as a rule.
attempt to discuss matters not submitted to it, there is no
instance of any one being avowedly? punished for words spoken
in Parliament. Indeed there is positive evidence that the privilege
of freedom of discussion was well recognized.® In fact the
existence of free discussion in Parliament was an essential part .
of the Tudor scheme of government. Henry VIII, as we have
seen,! recognized that a free Parliamentary discussion of his
legislative proposals was the best guide as to the extent to
which it was safe to pursue a given line of policy; and this
fact was equally clearly recognized both by Mary and Elizabeth.
Moreover the powers or the prejudices of Parliament might
occasionally be used as a diplomatic weapon, or as an excuse
for the refusal of inconvenient requests.® But if Parliament was.
to be used in this way its privileges and its dignity must be
upheld. They were upheld all through this period.® “We be
informed by our judges,” said Henry VIIIL. in Ferrers’s Case,
“that we at no time stand so highly in our Estate royal as in
the time of Parliament, whercin we as Head and you as Members
are conjoined and knit together into one body political, so as
whatsoever offense or injury (during that time) is offered to
the meanest member of the House, is to be judged as done

1L. and P. x no. 462.

2Ibid xiv i no. 1152 (1539) there is a hint that members of Parliament
who had made motions against the legislation as to the Sacrament might be
questioned as to who had inspired these motions; ibid no. r1o8 it is reported
that a too freely spoken member had been scverely dealt with by the king's
party; in 1540 the French Ambassador reports that certain merchants’ goods had
been confiscated because they had popish chaplains, but that the real cause was
their speeches in Parliament the year before, L. and'P. xvi no. 697.

31bid ii no. 1314, the bishops in Standish’s case say that words spoken
in convocation should be as privileged as words spoken in Parliament—this clearly
shows that the privilege was fully recognized ; when a member moved that Henry
should take back his wife (Catherine), Henry argued with the House, but did not
attempt to silence the particular member, L. and P, v no. g8g (1532); Cromwell
(Merriman i 313) gives a graphic account of the miscellaneous topics discussed
during the * xvii hole weekes "’ during which he *indured a parlyament” in 1523 ;-
and cf. L. and P. v no. 171 (1531) for an account of complaints as to the imposts .
and exactions; ibid viii no. 856, p. 326 (1535) for opposition to the new treason :
Act, and the insertion by the commons of the word ¢ maliciously.”

4 Above 35-36. .

SL. and P. iv cacii-cxciii, dliv; ibid nos. 3105, p. 1404, 6733 ; ibid v nos. 45, -
832, 886 ; vii no. 232, p. 94; xi no. 780 (2); xv1 no. 182; cf. Select Cases in the
Star Chamber (S.S.) ii xz. .

8Strode’s Case (1512), and the Act 4 Henry VIIL, c. 8 passed in consequence
of it ; Ferrers's Case (1543) Hallam, C.H. i 268, 269 ; the dignity of the House was
most amply recognized in Arthur Hall’s submission in 1581, which was enrolled -

.among the records of the Privy Council, Dasent xiii 8-1r1, . oo
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against our person, and the whole Court of Parliament.”! It
was only when men like Strickland,®? Cope,® or the Wentworths,
attempted to overstep the proper sphere of Parliamentary activity
“that we get interferences with the freedom of debate, which
‘seem to us to be cases of the breach of Parliamentary privilege,
because we have long been accustomed to a constitution in
which Parliament holds a place very different to that which it
held in the sixteenth century.

To maintain these relations between the crown and Council
on the one side, and Parliament on the other, a large amount
of tact was essential. If Parliament was to be a real representa-
tive assembly with real powers, the control of the crown and
the Council must not be too obvious. But if the crown and
the Council were to retain their hold over the conduct of the
goverument, that control must be real. The Tudor sovereigns
managed to satisfy these conditions with eminent skill. The
House of Lords, decimated by the Wars of the Roses, cowed by
Henry VIII, and weakened by the dissolution of the monasteries,
gave no trouble.* The ecclesiastical opposition to the religious
changes was overcome :® and all through this period it helped
the crown to control the House of Commons.® The king could

1 Parl. Hist, i 555, cited Mcllwain, The High Court of Parliament 232.

2The Treasurer explained that Strickland was *in no sort stayed for any
word or speech by him in that place offered; but for the exhibiting of a bill into
the House against the prerogative of the Queen;” the modern view as to the
extent of freedom of speech is contained in Yelverton’s speech, D'Ewes 175, 176;
in Paul Wentworth’s protest in 1566, ibid 128; and in Peter Wentworth’s protests
in 1575 (ibid 242) and in 1587 (below 179).

31bid 411 ; for a further illustration of the Court view as to the extent of the
privilege of freedom of speech see ibid 284.

4 Pike, History of the House of Lords 349-351—in the reign of Edward III. the
normal number of the temporal peers was 50, and at the beginning of Henry VIL.’s
reign it was 29; at the end of Llizabeth’s reign it was 59, Firth, History of the
House of Lords during the Civil War 1; at the dissolution of the monasteries
29 spiritual lords disappeared from the House, and ever since the temporal peers
have enjoyed a constantly increasing majority over the spiritual lords; for a full
tabular list of the changes in the peerage during this period, see the Forty-seventh
Report of the Deputy Keeper of the Public Records 79-96; but, as Stubbs says,
Lectures on Medieval and Modern History 407, though the effects of the Wars
of the Roses on the personality of the peerage were great, their effects on its
political status and influence were greater—* it was attenuated in power and
prestige rather than in numbers.”

5L. and P. v no. 879 for their opposition to the Annates Bill; ibid no.
737 we are told that the bishop of Durham was not summoned because he was
“ one of the Queen’s champions ;”* ibid vii no. 121,

¢ Hallam, C.H. i 313-315—in 1607, when the commons requested a conference
with the lords on a petition of the merchants praying remedy for grievances
against Spain, the Earl of Northampton said that the Commons had a private
and local wisdom merely, and that therefore it is not fitting that they should
examine into secrets of state; ‘‘and the commons seem to have acquiesced in
this rather contemptuous trcatment;"” in 1566 the Commons asked the Lords’
advice as to thc proper course to pursue on the death of the Speaker, D'Ewes
g5, 120, 121; in 15%8-1589 the Queen stopped in the upper house two billsirelating
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directly influence its members by his presence in the House
and otherwise.! It was far more ready to act with the king and
- Council than was the House of Commons,” and far less sensitive
to supposed breaches of its privileges.®? It was not till the
following century that an opposition to the crown arose in-
that House.* The House of Commons was more difficult to
manage ; but both over its composition and over its business
the crown and the Council succeeded in obtaining a large
influence without impairing its representative character. Of
the means which they employed to secure this influence I must
‘now say something.

I shall deal in the first place with the control exercised over
the composition of the House; and in the second place with the
control exercised over its business,

(@) The Composition of the House of Commons. In the Middle
Ages service in Parliament, like other kinds of public service, was
regarded rather as a burdensome duty than as a coveted privilege ;
and in the sixteenth ceatury this idea still survived.® Indeed in
this, as in many other respects, this century is the century of
transition between the medieval and the modern idea. During
the greater part of this century the medi®val idea as to service
in Parliament was predominant. Members of Parliament still
expected to be paid their wages;” and if they could manage to

to purveyors and pleading in the Exchequer, ibid 440 ; in 1592-1593 the House of
Lords attempted to dictate the amount of a subsidy, but this was resented,
ibid 483, 485-487.

1See L. and P, vii nos. 73, 373 (p. 155) ; ibid xiv i no. 1003.

3 The House of Lords and the Council agreed to drastic reforms in the
land law which would have improved the king’s revenue from feudal incidents
in 1529, but it was not till 1535 that the Commons could be induced to consent
to the modified proposals of the Statute of Uses, below 450-457; Cromwell was
trying for four years to get the Commons to consent to the Statute of Proclamations,
Merriman, Life of Cromwell i 123, 124.

3When Elizabeth in 1601 directed certain peers who had been implicated
in Essex’s rebellion not to obey the writ and absent themselves from Parliament
the House made no complaint, Dasent xxxii 218, 219; cf. L. and P. v no. 737
(1532) ; xvi no. 1465 (1541); it was not till much later that the doctrine that
all peers have an indefeasible right to a writ of summons arose, and perhaps
that doctrine could even now be questioned, see article by Bellot, Law Mag,
and Rev. xxxvi 65-77; at this period also the right to attend and vote by proxy
depended upon royal licence, Acts of the Privy Council (1613-1614) 392.

4 Firth, History of the House of Lords during the Civil War 33, 34.

5 Maitland, Parliament Roll of 1305 (R.S.) Ixxxvi; Fisher, Political His:ory of
England v 165 ; Porritt, The Unreformed House of Commons, i 155.

§See L. and P. i no. 5374 (1514) for an exemption lgrzmted to one John
Mordaunt from serving on juries and being made a member of Parliament, together
with the privilege of sitting with his hat on in the king's presence.

"lbicr iv #15 no. 5962; Porritt, op. cit., 153; in 1586 Arthur Hall brought
actions against his constituents for his wages; their defence was that he had been
negligent in his attendance; and in the end a committee of the House persuaded
Hall to remit his claims, D’Ewes 417, 418. Apparently in the county of Cambridge
the money for knights of the shire had come to be charged on a certain manor,
L. and P. xviii ¢ no. 66; 34, 35 Henry VIIL c 24.



- cut short their attendance, and ‘so save their constituents & few"
 weeks' pay, their action was appreciated.’ It was necessary in -
=+ 1513 to pass an Act against this practice ;2 but in spite of it, the
- Council found it necessary in 1559 to write to the sheriffs to
»-admonish members who had departed with leave to return to
. their duties.® At the end of the century there are signs that the
-“mediaval is giving place to the modern idea.t But it is clear:
that the prevalence of the medizval idea during the greater part”’
- of the century very materially helped to give the crown and .
Council a large influence over the composition of Parliament—
* the burgesses could be told that, if they elected the persons
. whom they were instructed to elect, their representatives would
- cost them nothing.® Something could also be done, as Henry
. VIIL. found, by granting leave of absence to members of the
~ opposition ;¢ but most could be done by direct nomination of
~ court candidates and royal servants, by instructions and recom-
mendations to the sheriffs and others responsible for the conduct
of the elections, and by interference in the elections themselves.
Of all these kinds of influence there is much evidence all through .
this period; and when, in the latter half of the century, the
growing value attached to a seat in Parliament rendered them
- somewhat less efficacious, the crown and Council could fall back -
_ on their influence over the nobility, and the creation of rotten
boroughs. :
The rebels in the Pilgrimage of Grace alleged that the
Parliament which had dissolved the monasteries had been
nominated by the king from among his own servants.” There is |
evidence that such nominations were freely made by Cromwell ;8.

1 Hist. MSS, Comm. gth Rep. App. p. 152 (1532-1533)—a payment by the town -
- of Canterbury to their member Bridges for saving wages by leaving Parliament after -~
the Easter term.

26 Henry VIIL c. 16—no one is to depart from Parliament till it be fully ended
without the licence of the Speaker and the House on pain of loss of wages.

3 Dasent vii 74.

3 Porritt, The Unreformed House of Commons, i 153; the last recorded case
where wages was paid was a payment by Hull to Andrew Marvell in 1678; butas -
Mr. Porritt says, * While it is possible to cite . . . a few earlier seventeenth century
instances of payments to members, it would be equally easy to cite ten times as
many instances, prior to the last payment to Marvell, in which at the time of
election constituencies exacted written pledges from members that they would not ..
charge the statutory wages and expenses,”

L. and P. xiv i no. 520 (1539).

¢ Ibid v no. 120 (1531), above 36 n. 3. -

7L. and P. xi no. 1182 (16); the same allegation was made by Chapuys in" *
1532 ; ibid v nos. 762, g41.
. 8Merriman, Life of Cromwell, 125-128; L. and P. vii no. 56; ibid x no. 852
—an election was held at Canterbury and two burgesses were elected ; then came
an-order from Cromwell and the Chancellor to elect two others, whereupon a fresh .
election was held and the court nominees were elected, ibid no. 929 ; ibid.nos. 817,

" o3, 916; ibid xiv i; Introd. xxxviii-xlii ; Hallam, C.H. i 265, n. #.; Dasent ii 516,
- 518, 519 {1547) ; iii 459, 470, 471 (x531-1532). -
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“.and’ that he actively canvassed for votes and influence.l’ But,®
~ though there are some later instances, the system of direct.
nomination gave way in the latter half of the century to more.
" indirect methods. While professing in theory to maintain the.
“principle that the election of members should be free? the.
. Council frequently sent instructions to the sheriffs as to the-
. conduct of elections,® and both as to the particular candidates*.
~and as to the kind of persons whom they wished to see
elected.® The minute acquaintance which, as we have seen, it
- possessed of local conditions in all parts of the country enabled
_ it to send the proper instructions to different parts of the country. :
A person who, among other offences, was bold enough to seek’
election as one of the knights of the shire for Derbyshire without
consulting the Lord-Lieutenant, was summoned before the Star -
Chamber and reduced to make a humble apology.® The Council
interfered not only to secure peace and order at elections, but
~also in many various kinds of controversy to which elections
sometimes gave rise. Thus in 1547 it adjudicated in the case
of a disputed election at Sandwich.” In 1586 it suggested that
a new election should be held in Norfolk owing to the “un-
orderly "’ proceedings of the sheriff.® But it is clear from this
case that the House was already beginning to assert its claim to -
adjudicate on such cases.” Nevertheless in 1601 the Council
rebuked the sheriffs of Warwick and Hampshire for suspicious de-
lays in the conduct of the elections; and in 1551 and 1558 it
had directed the issue of fresh writs to fill up the places of members
deceased.’! In some places the territorial influence of the nobility -
and large landowners could be used by the Council.’? In Henry
VIIL’s reign many of the nobility were deeply in debt to the crown,

1L, and P. vi no. 31 (1533).
) 3Dasent ii 518, 519 (1547); xxxii 271 (1601); cf. xiv 242 (1586), *Thoughe -
her Majestie hath no meaning to impeache any waye theyr free election, yet she
thincketh some regard should have been had to suche letters as were sent from .
hence by her dyrections.”
3 Ibid iv 344 (1553) ; vii 30, 41 (1558-1550) ; xxxii 248, 271 (1601).
4Ibid xiv 227 (1586)—a recommendation to elect their old members; xxxii
251 (x6o:i).
‘ 5 1bid xxvii 361:(x597)—a warning to choose fit persons; in 1553 circular letters
" were addressed to the sheriffs informing them that when the Council or any of them
recommend men of learning and wisdom, their recommendations are to be followed,
‘Hallam i 46 ; Porritt, The Unreformed House of Commons, i 373. -
8 Ibid xxiv 256-257 (1593).
71bid ii 536-537. 8 Ibid xiv 241, .
~ 9D’Ewes 397-399; Tanner, Constitutional Documents 505-597; cf. Hallam,
.C.H. i 274-276.
' -10 Dasent xxxii 247-248, a71. )
1bid iii 400; iv 434. o ’
12 The Duke of Norfolk had boroughs in 1529, L. and P. iv #i App. no. 238; -
ibid x no. 816; he could also influence the elections in the counties of Nottingham
. and Derby, ibid no. 5993. -
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so that they could hardly refuse to comply with his requests.!
When, in the latter part of the century, less reliance could be
- placed on this means of influence,? the rotten boroughs began to
“appear. Edward VI and Elizabeth created many. The largest
“number of them were in Cornwall, no doubt because the influence
of the crown over the Duchy was paramount.® But the creation
of rotten boroughs to secure the influence of the crown was a
hazardous expedient. Some of them seem to have fallen under
the influence of the neighbouring landowners almost immedi-
ately ;* and it is clear that if ever a widesprcad opposition to
the crown should arise they could be used against it. But during
this period this difficulty did not arise. The government was on
the whole popular; and though the growth of an opposition in
the House of Commons at the close of the period made it more
difficult for the Council to control the composition of the House,
these various expedients were, as a general rule, successful in
securing a majority sufficiently large to enable it to control the
course of business. To the manner in which this control of the
course of business was exercised we must now turn.

(6) The Control exercised over the business of the House of
Commons. We have seen that all through this period the initia-
tive was with the Crown. It is probable that the legislative
proposals introduced into Parliament were first discussed by the
Council, and drafted under its supervision and that of the king.®
Among Cromwell’s papers there are frequent “rememberances”
of Acts which he intends to introduce into Parliament®—three

VL. and P, iv Introd. dxlii.

2 Dasent xvi 318-319 (1588)—a letter to Lord Ritch requiring him to desist
from running a candidate for Essex in opposition to the two court candidates, the
Queen’s Vice-Chamberlain and the Lieutenant of the Queen’s Pensioners,

3Edward VI, created 22, Mary 14, and Elizabeth 31; none of Mary’s creations
can be definitely said to be rotten boroughs; many of Edward’s VI.’s were, and it was
in his reign that “Cornwall first began to attain notoriety as a county of many
boroughs ; ”’ most of Elizabeth’s were rotten *from the beginning of their Parlia-
mentary history,”” Porritt, The Unreformed House of Commons i 373-375; this
view is questioned by Pollard, Evolution of Parliament 163; but the facts which he
adduces may only show the speed with which these boroughs fell under the influence
of the landowners, see next note; the existence of ‘‘decayed” boroughs was
admitted in 1571, in the debate on the bill that burgesses should be resident,
D’'Ewes, 171.

4+ Above g5 n. 12 ; Porritt, op. cit. i 375, 376—in 1558 Newton in Lanca-
shire was called * the borough of Sir Thomas Langton,” and in 1594 the manor
was sold with the right of returning two members; cf. for other instances Hist,
MSS. Comm. 14th Rep. App. Pt. VIIL 49, 254, 255, 256; in 1586 a Mrs. Copley
had the nomination of two burgesses for Gatton, while the Earl of Rutland owned
the borough of Grantham, Porritt, op. cit. i 377, 378 ; cf. D’Ewes, 168, 170, 171.

5L.and P. v no. 722—several copies of Acts with corrections in Cromwell’s
hand; Henry himself corrected the preamble to the statute of Appeals, vol. i 589;
cf. L. and P. vi no. 121; ibid vis no. r61r; ibid ix no. 725; ibid xiv i nos.
868, 869; Henry VIIL’s Proclamations show many alterations in his own hand-
writins, Tudor and Stuart Proclamations i xiii. -

6 See e.g. L. and P. vii nos. 48, 49.
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famous examples are the statute of Proclamations,' the treason
bills of 1530-1531, 1531-1532, and the Treason Act of 1534,% and
the statute as to Annates;® and it is by no means impossible
that he had a large share in drafting the famous statute of Uses.*
In 1533 we have a long account of “things to be moved on the
king’s behalf unto his attorney, to be put afterwards in order and
determination by the learned counsel against the next assembly
of his Parliament.”® Later in the century we find the Council
appointing, before the meeting of Parliament, a committee or
committees to consider the legislative proposals which were to be
introduced. In 1558 the committee consisted of the serjeants at
law, the Attorney and Solicitor-General, Sir Thomas Smith, and
Mr. Goodrick.® In 1575-1576 the Chief Justices “and other
Justices appointed to conferre for Parliament causes’ were
directed to consider ““a certain bill and articles exhibited by one
Peter Blackborowe against the clothiers of the counties of Wilte-
shiere and Somersett, appon prettence of a statute 50 Philipps et
Mariae, to consider what is possible and convenient to be donne
for the benifitte of the realme, and what imperfection to be amended
in the Statute, that the same may be considered of at the next
Parliament, and to advertise their Lordships.”” In 1588 there
was an extensive project of reforming the statute law; and the
Council appointed committees from each of the four Inns of Court
to make suggestions and report weekly to the Chief Justices, and
the Attorney and the Solicitor-General.®

It would have been of little use to prepare carefully the pro-
posals to be laid before Parliament, if means were not also taken
to ensure their safe passage through Parliament. The crown and
Council relied chiefly on the two following means for this purpose.

In the first place, though perhaps in theory the choice of the
Speaker was free,® all through this period he was the paid nominee
of the crown; and it was not till 1679 that he ceased to be ““a link
between the crown and the House.” ** Often he held some other

! Merriman, Life of Cromwell, 123-125.

3]. D. Thornley, Royal Hist. Soc. Tr. 3rd Series xi 88-go; 26 Henry VIIL
c. I13.
3 Merriman, op. cit. 133-135.

4Ibid 136-138—as Mr. Merriman says, we have no direct proof o Cromwell’s
connection with this measure, but that, ‘¢ the attainments needed to plan and draft
such a statute were precisely those which Cromwell possessed in the very highest
degree—intimate knowledge of the law, and great shrewdness in finance;”" cf.
Egerton Papers (C.S.) 11-13 for a note of some things to be passed by the Parliament
of 1549, possibly drawn up by some Privy Councillor,

SL. and P. vi no. 1381.

¢ Dasent vii 28— For the consideracion of all thinges necessary for the Par-
fyamente.”

7 Ibid ix 73- 8 Ibid xvi 416-418. ? D’Ewes 41.

1 Porritt, op. cit. i 433; on the whole subject see ibid chap. xxi.; Redlich,
Procedure of the House of Commons ii 156-168. His fee from the crown was

VOL. IV,.—7
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- office under the crown. His duty was quite as much to repre-
sent the views of the government to the House,? as to represent
“the views of the House to the crown.? He explained bills to the
“House ; he withdrew bills which had been introduced contrary to
- the royal commands; and during the greater part of this period
~he determined the order in which they were brought before the
House.* At the end of this period, however, the House began
to assert a right to override the decision of the Speaker®—the
movement is already beginning which will gradually make the
Speaker less and less the servant of the crown, and more and
more the servant of the House.
In the second place, a certain number of Privy Councillors
were always members of the House.® They could thus explain
-and justify the measures of the government,” make concessions
‘to an opposition that seemed likely to prevail® or avert defeat
by withdrawing measures to which the sense of the House was

generally £100, L. and P. iii i no. 3267—in this letter Wolsey tells the king that it
is usual to give £100 additional to the Speaker, and he recommends that it be given
to More for his * faithful diligence’’ in the Parliament of 1523 ; Coke in his personal
notes in Harl. MS. 6687 printed Coll. Top. and Gen. vi 108-122 relates (p. 115)
that he was chosen Speaker 28 Jan. 1592-1593, that he was elected knight of the

. shire for Norfolk on 15 Feb. following, and was elected Speaker on 1g Feb.

1 Thus Coke was Solicitor-General and Speaker in 1593, and Sir Edward Phelips,
who was King's Serjeant, was Speaker from 1604-1611, Redlich, op. cit. ii 158.

3 D’Ewes 128—in 1566 the Speaker told the House that the queen had com-
manded that there should be no further debate on the succession to the throne ; see
Strype, Annals of the Reformation iv 124 for some instructions for the Speaker’s
speech drawn up by Burleigh in Feb. 1592.

31t is clear that he was also “ the mouth '’ of the House of Commons, D'Ewes
114—speech of Onslow 1566.

¢ Below 176. SD’Ewes 677 (1601).

8 Their presence is mentioned in 1523, L. and P. iii #i no. 3024; the presence
of the Secretary of State is mentioned in 1536, L. and P, xi no. 34, and that of the
comptroller of the Household in 1539, L. and P. xiv { no. r152; in 1540 Henry
VIIIL provided that the two secretaries he appointed should sit on alternate weeks
in the House of Commons and the House of Lords, Tanner, Constitutional Docu- -
ments 207 ; Elsynge, Manner of Holding Parliaments 171 (cited Redlich, op. cit. i -
39 n. 1), is thus probably right in ascribing the introduction of privy councillors and
king’s servants into the House to Wolsey. Elizabeth in 1593 claimed that a position
of superiority should be accorded to privy councillors who were members—* She
misliketh ” said the Lord Keeper, * that such irreverence was showed towards Privy
Councillors, who were not to be accounted as common knights and burgesses of the
House that are councillors but during Parliament ; whereas the others are standing
councillors, and for their wisdom and great service are called to the Council of the -
state,”” D’Ewes 466 ; but this claim was not conceded, Redlich, op. cit. i 49, 50.

! 71bid ii g1, 92; thus in 1566 they tried to stop a debate on a motion to ask -
the queen to settle the succession, D’Ewes 124; and in 1592-1593 they resisted a
proposal to release members imprisoned by the queen, ibid 497.

8 In 1548 the members for Coventry and Lynn made such determined opposition
to an Act for vesting the lands of the guilds in the crown that, * siche of his Highnes
Counsaile as were of the same Hous,” feared that the whole Act would be rejected ;
‘they therefore bought off the opposition by a promise that the king would reconvey
the lands to them, Dasent ii 193-195; cf. Porter’s Case (1593) 1 Co. Rep, at p, 124b
where it is said that provisoes in the Acts 23 Henry VIIIL c. 4 and 1 Edward VL.

- €. 14 were inserted *‘ rather to satisfy some burgesses in the Parliament, who were.
ignorant in the laws, than for any necessity.” o »
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‘clearly opposed.! Thus in 1571 the committal of Strickland
gave rise to a debate upon this infringement of privilege. During
‘a speech from Fleetwood in defence of the government, “the
~Council whispered together, and thereupon the Speaker moved
that the House should make stay of any further consultation
thereon.”? And, when the Commons were beginning to assert
claims to be the sole judges of their privileges and to resent
outside interference, the fact that some privy councillors were
also members of Parliament was found to be useful. They could
do without offence in their capacity of members what they could
not have done as councillors. Peter Wentworth in 1575-1576
was ready to give an explanation to the persons appointed to
receive it, only when they demanded it in their capacity of “com-
mittees” ? of the House, and not in their capacity of councillors.*

In these circumstances it is not surprising to find that, though
Parliament was recognized as the legislative and taxing authority
in the state, king and Council upon occasions took upon them-
selves to exercise both these functions,

Legislation. We have seen that by the latter part of the
fifteenth century legislative acts which possessed the authority of
Parliament were clearly distinct from legislative acts which did
not possess this authority.® Statutes were quite distinct from
ordinances or proclamations.® But though the king could not
make a statute he had not lost all his legislative power. He
still possessed the power to make ordinances or proclamations.”

1E.g. in the debate on Monopolies, D'Ewes 652-653—a course sometimes pur-
sued to avert a defeat in the Courts, see Regnier v. Fogossa (1551) Plowden 20, 21.
3D’Ewes 176.
3In Elizabeth’s reign the term * committee "’ means, not a body of persons, but
a person to whom the consideration of some subject is committed, see Redlich, op.
.cit. ii 204 n. 1; this use of the term only survives in connection with the lunacy
laws—we still speak of the committee of a lunatic; but the modern use of the term
was beginning at the end of this century—in 16ox Mr. Fulk Grevil defined a com-
mittee as * an artificial body framed out of us who are the general body,” D’Ewes
635.
4« If you ask me as Councillors to Her Majesty, you shall pardon me, I will
make no answer; but if you ask me as Committees from the House, 1 will make
you the best answer I can,”” D'Ewes 241.
8 Vol. ii 439-440.
8 For an exhaustive list of the Tudor Proclamations see Tudor and Stuart
Proclamations, calendared by Robert Steele, vol. i. nos. 1-932; chaps. i and iii of
. the Introd. give full information as to the documentary history of proclamations,
and as to their bibliography see ibid chap. vi and below 297-307 for a summary
-of the contents of some of the most important. It should be noted that a procla-
mation was originally, * an order under the great Seal to some official of the Crown
commanding him to proclaim some fact or order,” ibid p. xi; the proclamation,
in the popular sense, was the schedule accompanying the order containing the
words to Ee proclaimed ; for specimens of these orders, which were in writ form,
see ibid xii n.
. 7The term * proclamation ” seems to have superseded the term “ordinance”
:g the fifteenth century ; there does not seem to be any material difference between
em, . -
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In fact this subordinate legislative power was not peculiar to the
king. It belonged to many of those older communities—manors,
hundreds, boroughs, and even parishes—all of which in the Middle
Ages performed various governmental functions.! The fact that
Brook could class together cases relating to the by-laws of these
communities and cases relating to royal proclamations,? is very
significant of the effect which the rise of Parliament had had upon
the king’s once extensive power to legislate. It is clear proof
that in this period the royal proclamation was regarded as being
like a by-law in this essential respect that it was subordinate to
the statute or the common law.? In fact it may be that royal
proclamations were inferior to by-laws in respect of their perman-
ence, for there is some authority which seems to show that royal
proclamations were only in force during the life of the sovereign
who issued them,* But though royal proclamations may have
been comparable to by-laws in respect of their subordination to
the statute or the common law, they were of vastly greater
importance. The power to issue them was a prerogative jealously
guarded. It was a grave offence for any subject to assume to
exercise it, as Serjeant Knightly found when, being appointed
executor, he attempted to anticipate a nineteenth century statute
by issuing a proclamation that the creditors of his testator should
send in their claims against the estate.® But the extent of the
prerogative was by no means clearly ascertained. .
> Henry VIIL could generally induce his Parliaments to pass
any legislative proposals which he deemed to be necessary ; but
his successors did not find their Parliaments quite so docile. It
is not surprising therefore to find that at the latter part of this
period a larger authority was claimed for royal proclamations.®

1Vol. ii 378, 391, 450; for the parish see below 151-163 ; for a case in which the
validity of the by-law of a parish was upheld see Ab. Proclamation pl. 1 = Y.B. 44
Ed. III. Trin. pl. 13.

2 Brook, Ab. Proclamation pl. 1 and 10.

# As Mr. Tanner has pointed out, a good illustration of the principle is to be
found in the preamble to 7 Edward VI. c. z passed to confirm certain letters
patent of Henry VI1I. which had dissolved the statutory court of Augmentations
and set up another, Constitutional Documents 336.

4In Tudor and Stuart Proclamations i no. 497 (1558) this seems to be admitted;
cf. introd. xxxii. and Journals of the House of Commons i 481 (May 12, 1614), there
cited ; perhaps we can connect this with the medizval idea that an ordinance was
less permanent than a statute, vol. ii 438; it was certainly a view held as early as
the eleventh century, ibid. n. 3.

5 Brook, Ab. Proclamation pl. 1, * Nota in casu sir Ed. Knightly circa annum
20 Henrici octavi, il fuist punye pour feyser proclamation in Markette villes in nome
le Roy, que les creditors de sir W. Spencer, a qui il fuit executor, venir eins par tiel
jour de clayme lour dettes etc. quar nul poet faire proclamation nomine regis mes
per authoritie le roye ou son counsel ; ” the same case is noted ibid pl. ro.

8 Hawarde, Les Reports etc. 78 cited ahove 86 n. 10; cf. Bacon, Discourse
upon the Commission of Bridewell, Works vii 511-512, ** Do we not see daily in
experience that whatsoever can be procured under the great seal of England is
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In fact they trenched at times both upon the authority of
Parliament and upon the liberty of the subject. Proclamations
of martial law,! and proclamations forbidding building in or near
London? are the best-known illustrations; and many others can
be given. Thus in June, 1558, Mary issued a proclamation
threatening to punish by martial law anyone found possessing
treasonable or heretical books.®* In 1581 Elizabeth, by the
advice of her judges and C