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PREFATORY NOTE

This book is founded on:lectures delivered by me to students
of:Law in the University of Dacca between 1922 and 1924.
This. fact to a large extent determines its form and character.

These lectures were delivered to students who had finished
a course. of studies in Hindu Law, Roman Law and outlines of
the History of :English Law. This in my judgment was the
minimum of grounﬂmg necessary for a fruitful course of instruc-
tion in Historical Jurisprudence. In this work I have
accordingly assumed, throughout, a fair acquaintance with the

.outstanding facts of the legal history of England, Rome and
Ancient India. With regard to Ancient India | have permitted
myself greater liberty of detailed reference to the history of its
laws, - partly. because the lectures were addressed to Indian
students, and partly because a systematic study of the evolution
of law in ancient India has nog yet been made. A long study of
the history of ancient Indian law has revealed to me hitherto
unrecognised truths, founded,upon evidence which is not often

“available . in the ordinary “text-books of Hindu law. [ have
found myself unable to agree to many of the accepted notions
on the histery and character of ancient legal institutions of

~ India and have accordingly. had to give a more or less detailed
~ description of my views with reference to the evidence I relied

“upon, . This accounts fer what may, at first sight, appea%to be

- a sqmewhat disproportionate place given to Indian legal story

ing; this work..

. Designed -as the work is to meet the requzrements
of wstudents .it is essentially an ‘introductory exposition . of
Historico-comparative - Jurisprudence = based = on up-to-date.

. researches.. But the state of our knowledge of the -subject

_'-vg:bcmg what At s, it i 1mpossxble to. systematise -the. exmstmg
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learning on the subject without a certain measure of
theorising on one’s own account. As a study of these pages
will show, 1 have not shrunk from thinking on my own ac-
count and diverging from favourite theories of the day in more
than one place. Before doing so, | have given the questions
at issue my best consideration and have carefully sifted my
evidence so far as it lay in my power. [ have generally
refrained however from a very detailed discussion of argu-
ments and authorities as 1 should have done if the work
had been essentially polemical in character. | hope, however,
that I have given sufthicient argument in every place to give the
specialist and the serious student of the subject a- clue to
the chief sources of my conclusions.

I have been somewhat sparing in giving references to
authorities. In many respects it would undoubtedly have been «
more satisfactory if full references had been given. But I
thought 1t wiser on the whole to avoid a co‘nfusing mass of foet-
notes, as the book was meant merely as an introduction to the
subject. | expect this book to be studied only as a preliminary
to further studies. The sources of information on the subject
have been so fully referred to and compiled in a handy form in
three volumes of Messrs. Kocourek and Wigmore's Evolution
of Law Series which, I hope, every student of this book will
largely refer to, that | thought copious references were hardly
necessary. Hastings's Fnucyclopedia of Religion and Ethics
is also a store-house of information to which every student
should refer for fuller information.

The literature on the subject is so vast and 1 have obtained
light from 50 many sources that it would be difficult to give
even the names of all the authors to whom [ am mdebted for
this work. But [ am indebted in a very special measure to
Professor Vinogradoff, not only for his great work on Historical
Jurisprudence, two volumes of which were published when this
~book was being made ready for the prees, but also for a
_¢ourse of lectures on Kinship in Early Law-which he delivertd
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some years ago at the Calcutta University to which | owe the
origin of my interest in the study of the subject and a great
deal of my inspiration. 1 also owe a special measure of
gratitude to Messrs. Kocourek and Wigmore whose volumes in
the Evolution of Law Series was a great help to me specially
in respect of sources which were not accessible to me for want
of an English translation which they have given for the first time,

I publish this work with some diffidence. Reading
over the book as it went through the press | have felt
its many shortcomings. But I have been urged to publish 1t
in the hope of satisfying the keenly felt want of Indian students
for a really up-to-date text-book on the subject which would
serve as an introduction to their study of it.  The book usually
prescribed for the purpose in our Universities is Maine's dnczent
Law. Great as is the value of that classical work, it 1s entirely
inadequate at the present day and Sir Frederick Pollock’s
valpable notes do not completely remove its insufficiency as a
general introduction to the subject. Maine's  works must
always be studied as source books, but they do not fulfil the
function assigned to them ia the curriculum of the Calcutta
University.  Before the publication of Prof. Vinogradoff's
Historical Furisprudence it would have been diflicult to find
another work in English Which furnished an up-to-date treat-
ment of the subject from the law-student’s point of view. Even
after Prof. Vinogradeff's work however, 1 felt that there was
room for a more elementary work and one more directly
addressed to the Indian student with his own special equipment
and his special intellectual and moral environment.

I must convey thanks to Mr. Nagendra Nath Ghosh, the
author of Comparative Administrative Law for kindly looking
over the proofs and for valuable suggestions, and to Mr. Amulya-
kumar Duttagupta, Lecturer in Law in the Dacca University
and Mr. Bamaprosanna Sengupta for assistance in looking up
‘references and mak;ng an index.

. : | N. C. S-G.
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The Evolution of Law
CHAPTER 1.

SCcoPE AND PROVINCE OF AND MATERIALS FOR THE STUDY
OlI' SOCIOLOGICAL JURISPRUDENCE.

The subject-matter of this work is what may be called
a study of laws in their evolution, not the
laws of any particular country or particular
age .but human laws generally. It may be
(,a]led Historical Jurisprudence or Comparative Jurisprudence ;
but both these terms are liable to misconstruction, because they
have been applied to other branches of the study of Law. A
more satisfactory term is Sociological Jurisprudence, though
that too is not perfect.

In this study we take, our stand on the fact that human
society grows, no matter whether you take
the most forward races of the civilised world,
or the most backward sav ages. Society, even among savages,
does not stand now where it did in the days of the first man.
The society and institutions that you find there are the results
qf a long course of evolution. It is the purpose of -Sociology
to study this evolution of the various social forms and institu-

® The name of the
subject.

Purpose of the study.

tions.
There are two main sources of information with regard to

the earlier stages in the study of this

tioﬁf’““”"’f informa- evolution: (7) the ancient social history of
civilised communities and (¢7) condition of the

socxetles of retarded races, who h-ve in many cases retained the



2 EVOLUTION OF LAW

primitive institutions which have died out in civilised society.
So far as the past history of civilised races is
(l)o‘qu‘i‘tfg:’l"*'“:‘;:‘ﬁ{; concerned, information about it may be obtained
{_%f(:»mtl;’);o:he reople  from three different sources.  Firstly, there are
accounts left of the society of ancient times by
the people themselves. Such accounts may be found from very
remote times. The lliad and the Odyssey, the Mahabharata and
the Ramayana, the Norwegian and Icelandic Sagas and all the
other legendary lore of different communities furnish such
material. Of a somewhat different kind, though belonging to
the same category are ancient historical records like those of
Herodotus and Thucydides. The value of such records where
they exist, is necessarily very great. But we have to set off
against it the aberrations caused by various circumstances.
Racial pride very often deflects the judgment of the authors.
Besides, these ancient works often give us society as it ought
to be according to the authors, rather than society as it actually
is. Then again, there 1s the further fact that the very familia-
rity of the authors with the institutions they are dealing with,
makes them blind to many things in them which they take for
granted.
In the second place there are records of the institutions
left by foreign observers. These have the
foreion ameneers. "' merit of absence of bias in favour of the
society described. But on the other hand
there is the opposite bias arising from a sense of racial pride,
which looks upon institutions differing from those of the obser-
ver's own society with more or less coritempt. Even Czsar and
Tacitus, the most faithful recorders of foreign customs we know
of, are not quite free from this bias, though Tacitus sometlmes'
goes to the other extreme of praising German customs to dis-
credit the Roman society of his time. The foreign observer has
the advantage of observing many things which escape the
observation of the local recorders by reason of their very
'f,amxhanty. On the contrary they can seldom enter into‘the
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spirit of foreign institutions to the same extent as local obser-
vers may. The result very often is that, with the best of inten-
tions, they give very distorted descriptions of institutions,
TheSe are the natural pitfalls of a thoroughly honest foreign
observer.  Besides, foreign observers often write with a
purpose, whether, as in that entirely imaginative work, Xenophon's
Cyropaedia, with the object of idealising foreign institutions
by way of criticism of those of the writer's own country or for the
purpose of glorifying the national institutions of the observer,
as in the description of Troglodytes or Cyclops by Herodotus
and Homer.

From all these defects of the local records, the last source
ol information about ancient societies, namely,
laws, are exempt. They are, as Maine points
out, the unconscious records, faithfully kept, of the ancient
institutions of the race. They were made, not for the purpose
of being passed on to posterity as a picture of the society of
the time, but with the practical object of regulating contem-
porary society. They are therefore absolutely free from bias ;
so that, if we can get hold of a body of laws of any race at a
particular age, we may be perfectly sure that the institutions
vouched for by those laws actually existed in the society of
that age. A study of ancient laws therefore 1s of much greater
importance in the study of the social history of a race and of

(3) Ancient law.

- the evolution of society.
- We have to be cautiots however and make sure that the
A laws we are dealing with are really laws of
deaﬁﬁ;‘i of pautlon™ that pafticular age. The mere fact that a
{;’;,‘;’ks’s“"""‘“‘ inlaw ryle is found in the law books of a particular
- time does not necessarily imply that the law
was actually in existence at that time. Laws and institutions
of ancient times have often a habit of lingering in the books
long after they have ceased to have any practical value. 1f you
‘take up a text-book on Hindu Law written say one hundred
_years ago, you will find it dealing with the institution of Niyoga,
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with marriages outside caste, with the eight forms of marriage
and twelve forms of sons, sometimes without giving you the
slightest suggestion that they were obsolete. Long after the
son's and the wife’s right to separate property had .been recog-
nised in Hindu Law and embodied, in fact, in other parts’ of
the same work, we find Manu laying down that sons, slaves
and wives were incapable of acquiring property, and that what-
ever they acquired became the property of him to whom they
belonged. This text survived because it was still living autho-
rity in respect of the slave though it had become quite obsolete
in the case of the others. Nor is this defect one of very
ancient laws alone. As late as in the days of Queen Victoria,
it was discovered that trial by battle which had, for centuries,
ceased to be practical law was still good law according to the
books. .
On the other hand there are laws which lay down what
Ideal nature chare.  OUZt to be, rather than what are practical
ter of some laws. laws. The Hindu Codes, specially the later
ones, are full of laws of this character. If we were to draw a
sketch of society on the basis ofthese idealistic laws, it would
naturally represent something very different from the actual
state of affairs. While therefore the very great importance of
laws for studying the societies in ancient times cannot be gain-
said, the path of such study is not exactly a bed of roses. A
great deal of circumspection has to be exercised for determining
what exactly are the laws of any particular race or age before
we can proceed to dogmatise about them.
The credit for drawing attention,'of the English-speaking
Maine, the'fﬂher world at least, to the importance of a study
of Comparative Juris- of laws on the genetic method belongs to
pradence. Sir Henry Maine. He established the new
school of historico-comparative jurisprudence by his* re-
searches which are embodied in four volumes of epoch-making
works. The materials at his disposal werecexceedingly scanty.
~ Sueh facts:as were known had never before been critically
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investigated.  The result is that you will find many of
Maine's conclusions requiring revision now. But the new line
of study which he initiated was full of the richest promise.
Sinct his days, a great deal has been done by other scholars
follbwing in his wake. But considering the very limited
evidence which was accessible to him, the wonder is not that
Maine’s conclusions will require correction at times, but that so
much of his conclusions is actually supported and strengthened
by later researches.
At the same time with Maine, there was another great
Ihering ana  his Jurist in Germany who also studied ancient
method, laws on very similar lines.  That was Rudolph
von Thering.  There is a fundamental difference however
between the methods of lhering and Maine. Both studied
kistorical facts and tried to arrive at the course of their evolu-
tion. But while Maine's method was mainly empirical, Thering's
wag one in the natdire of a critical study of those facts. In
his book on the Spirit of Roman Law (Gewst der Rimischen
Rechis) he points out that the object of the historical jurist is
not to study the external history of legal institutions but their
inner chronology, that is to say, their inner evolution. He
points out also how, as a mattes of fact, chronological sequence
of facts and institutions véry often gives an erroneous impres-
sion of their genetic order. The true method for him therefore
was to interrogate the historical facts critically for the purpose
of arriving at the inner evelution of juridical phenomena by
searching, in the inner motives of their being, for their hidden
springs and ultimate roots and their spiritual interdependence.’
"~ Since Maine and Ihering wrote, the study has flourished
vci’y much. Fustel de Coulanges, Letourneau, Kohler, Tarde and

a .Ilmring, Geist der Rémischen Rechts, Vol. T, p. 15. * * * Was nie beabsichtigt ist eine
Kritik®der Romischen Rechts * * * * eine geschichtsphilosoplische Kritik, d. h. eine
solche, welche dasselbe auf seinem ganzen Wege von Anfang bis zu Ende begleitet, wicht
am sich bei der #ussern historischen Tatsache zu begniigen * * * sondern um das
ih'r:le're, Getriebe des g_eschi&]ﬂich'en Werdens, die verborgenen. Triebfedern, die letzten
Grﬁi'fae; -den geistigen Zusammenhang der. gesammten Rechtseutwigklpng,zu ergrgnd_en,



6 EVOLUTION OF LAW

a large body of other scholars have devoted themselves to the
study of juristic evolution with considerable ability and often
with command of a vast deal more of material than was avail-
able either to Maine or to Ihering. . )

. As already mentioned, the materials for the study" of
historical jurisprudence fall under two classes. Firstly, ancient
laws and, secondly, the customs and usages of backward or
retarded races and accounts of social customs and usages of
ancient races. First amongst the ancient laws we may name
Romen law and its Roman law, not because it is anything near
importunce. the earliest system, but because it has the
longest ascertainable history of any legal system. And, besides,
Roman law has been studied for centuries and the acutest
minds have been devoted to the study of the history of Roman
laws and institutions. The result is that we can speak with fas
greater assurance of the development of laws and institutions
in Rome than of those of any other country. Besides, ,the
methodical treatment of laws in Rome and the systematic
history that we have got of the greater part of the legal life
of Rome marks it out easily assthe standard by reference to
which we may study other legal systems.

The laws of the Hellenes fosm also an important part of the
body of ancient laws to which we have access.
The sources of information with reference to
this law are far fewer than in the case of Rome. We have got
the Code of Solon and the speeches of orators made in defence
of accused persons before the Athenian tribunal, for instance.

The Egyptian Law leads us back to a very remote

! antiquity of which we have got a fairly
- accurate record. But so faras legal history
is concerned, perhaps the most startling and the most mterest-
ing body of evidence is furnished from ancient Babylon.” ‘The
laws of Babylon and their ancient documents
embodymg legal transaction between parties
h ve come dcmn to us in a form in wh:ch they could ot

Laws of the Hellenes,

Egyptian Law,

Bubylonian Linw,
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have been tampered with. These documents consist of
tablets of baked earth, upon which were inscribed the writings
of the ancient Chaldeans and these tablets have been un-
earthed reeently from where they had lain for thousands
of years, unknown and away from human eyes. The excava-
tions which where carried on in Mesopotamia in the last century
led to the discovery of not only great cities and palaces but
also of libraries containing numerous volumes of these earthen
books and of a large number of documents which have added
very greatly to our knowledge of ancient laws.

Another ancient system of laws of which we have a great
deal of information, although it is not quite as
unimpeachable as the Babylonian evidence, is
that of the Hebrews. The Old Testament and Talmud between
them contain a vast amount of material for legal history of this
important Semitic race which has only been partially utilised.

+A vast mine of information about juridical history is to be
found in the ancient laws of India. The works -
which embody these laws and customs date
back to very remote antiquity and embody customs and usages
which have come down from a still remoter antiquity. This vast
material however suffers fronrt a great deal of confusion of
sequences, so that it is very difficult to say of any law or institu-
tion that it either preceded or followed another law or institution.
The whole subject has got to be studied from the really critical-
historical point of view by historians of the law. And the
evidences have to be critically sifted by comparison with
‘those of other Indo-Germanic races.
;"' Amongst these a very important source of our knowledge
' Lawa of Celtic ang 15 to be found in the laws and customs of the
Germanio races, Celtic and Germanic races of North Europe.
We have very good accounts of the early Celtic and Germanic.
“customs from the pen of acute observers like Julius Casar and
- Tacitus who, in these remote days obtained some first-hand
| kno‘ngdge of -these - races, tho -were then in a much less

Laws of lsrael,

Hinda Law.
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advanced state of civilisation than the Romans or Greeks. These
customs also form the basis of the later laws of the Germanic races
which can be studied, for instance, in the Leges Barbarorum,
in the Anglo-Saxon laws and in the Icelandic Sagas. Some of
Laws of Slavemic the ancient customs of Indo-Germanic races
Faces. have been traced in the latter-day customs of
Slavonic races in Russia and the Balkan peninsula. A notable
instance of these primitive Indo-Germanic laws is furnished by
the Brehon laws. These were originally the laws of Celtic races
in their pre-Christian days which were carried
Brchon Laws. down from generation to generation by their
priests. But in their present form they have been transformed
by the influence of Christianity. Inspite of this we can trace in
these laws a great deal of genuine ancient Celtic laws.

A mass of material which has proved of incalculable use
for the study of ancient laws and institutions
has been supplied by modern anthropological
and sociological researches. The Science of
Sociology owed its origin to Comte, but it took definite shape
only in the hands of Herbeft Spencer who studied social
institutions from the evolutionary standpoint. To him social
institutions, like the vegetable and animal life, were subject to the
fundamental laws of evolution. This thesis Spencer established
in his great work, the Principles of Sociology. And he laid
the foundation of a much more exact and scientific study of
primitive institutions by the undertaking, which was started
under his supervision in the first instance, of a Descriptive
Sociology or an account of the institutions amongst the backward
races of the world by first-hand investigation. This work has
since been followed in a very comprehensive manner, and we
have, at the present moment, a large mass of material with refer-
ence to the customs and usages of a great many backward races
of Africa, America, India, Arabia, Australasia and elsewhere. -

These studies of the institutions of retarded races have
the greatest value for the study of the evolution of Law;

Anthropological re-
searches,
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because these often represent the earlier stages in the social
history of the advanced races. We must not make the
mistake however of assuming that these races as they stand at
the ‘present day represent the absolutely pnmmve man. They
also have had a history of thousands of years, in the course of
which their customs and usages have also been modified, though
the changes have been far less pronounced than the changes
amongst the advanced races. So the mere fact that we find
institutions amongst a race who are in a very backward state of
civilisation does not necessarily imply that the institution was an
absolutely primitive one. We have to recollect that these insti-
tutions as we now have them amongst the savage races represent
the result of evolution for thousands of years in their own way.
Studied with this precaution in mind, these institutions are likely
to throw a considerable amount of light upon the primitive
history of legal institutions among advanced races.



CHAPTER 1.
Section [—METHOD OF STUDY.

[n dealing with ancient laws and the customs and usages of
Chronology of An- retarded races it m of the utmost importance
cient law books. Itsim-  to0 have a clear idea of the method to be
portanco and Weish  f o llowed in studying them. So far as systems
of law are concerned, they have to be studied in the order of
their evolution. For such a study it is very important to have
a clear idea of the chronology of the documents in which
those laws are found. At the same .time it must not be
understood that the chronology of such works, even when ‘well
understood, is necessarily identical with the history of the
evolution of the laws. lhering in his Spirit of Roman Law
gives a very necessary warning against being misled by the
mere sequence of the legal works into assuming that they neces-
sarily embody legal institutions in the order of their evolution.
Early Rechissitse (expressions of law), he says, are like the first
attempts of people to draw ; their imperfection arises from two
circumstances : (1) defects in powers of observation, (2) defects m_'
powers of expression. Ancient laws often omit to state rules of
law, not because those rules were not in fact in force in
those times, but because either from over- familiarity with them ‘A
contemporary legislators failed to notice their existence, or
they took them for granted and did not think it necessary to-
mention them, Apart from this, the ancients did not always
succeed in giving full expression to the law that they actually.
{ound in existence and wanted to express Sometlmes their
'l_expres‘on of the law was too wide and, By omitting: to state
,the necessary qual:ﬁcat:ons of the rule, included things which
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they did not contemplate, and at 6ther times the exposition was
too narrow and did not include many things which they
actually warnted to include. The difference necessitated the
growth of aslaw of interpretation. The early interpreters of law,
once it had been imposed in a satisfactory form of words,
would not have the liberty of changing the words as a modern
legislature has. At the same time where they found the words
actually embodying a law which was at variance with the actual
law, they purported to interpret the law so that it should have
the exact meaning that it was desired to have. The
early €xpressions of law also suffer from another serious defect,
namely, that the lawgivers very often lay down, not what is the
actual law, but what they want to be the law. In other words
they are prompted by a desire to improve the society on the lines
o# their ideals though the ideal might not have been immediately
realised in society and sometimes was never realised at all.

.The result of all these circumstances is that the early state-

Procantions o he  MEDS of law gi\:e an imperfect 'idea of the
taken in the study of actual law of the time. The historical student
ancient laws, .

' of law has therefore to examine these early
codes of law very critically, so that they may arrive at a correct
appreciation of the right laws of any time.

In studying ancient systems of law, as well as the institu-

‘ tions and custom of retarded races one meets

Similarities in laws . e e e T

and  customs of very often with similarities not only in insti.

diﬂerent races

tutions and tustoms but also, sometimes, in

the course of their evolution. These similarities form in fact

the particular material on Which the sciences of Anthropology
and Sociological Jurisprudence are based.

These similarities very often arise from imitation or borrow-

ing. The results of anthropological researches

,.‘,‘,‘;,,,“;’,‘:,m‘i:ff;?“”‘y have shown most :astounding instances of

- ‘ borrowmg ‘as. between races apparently
wary far from one another. ‘But ‘it -must not be supposed
“that, in every case, a similarity of laws and institutions or hxstory' ;
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necessarily indicates borrowing. There was too great a ten-
dency in the last century to regard all cases of similarities as
cases of borrowing or conscious imitation. Anthropology,
since then, has proved that very similar institutions ' and
practices can arise and have actually arisen, quite independently
in entirely distinct societies of men. The foundation of this
fact lies in the essential similarity of human nature. All men
are more or less prompted by certain® common natural desires,
emotions and volitional tendencies. Society like every other
human institution, originaies in the effort of the human
mind to satisfy these natural cravings. It very often happens
that there are very few possible modes of satisfying
these wants and, if two human societies, limited in the
choice of the methods of satisfying their wants, sometimes
stumble upon the same identical device for satisfying that want,
it is not a fact to be wondered at. Therefore, similarities may
arise not only from imitation or borrowing, but also by way of
spontaneous evolution from very natural impulses. This fact
will have to be constantly borne in mind by the student of
comparative historical jurisprudence. It may be laid down as
a safe rule for such a student that where an institution or a
law can be explained as having its origin in spontaneous evolu-
tion it would be rash to imagine that there has been a
borrowing of anything from other societies. It is only when
the evidence of such borrowing is clear or such phenomena
cannot be explained on the hypothesis of spontaneous evolu-
tion, that a theory of borrowing can be justified.
In studying ancient and primitive law we must remember
that law is at no time self-sufficient. Itis
aoineiaat lew owud  only one part of the total body of rules
of conduct affecting men in the society in
- which it prevails. To get a. correct appreciation of tle real
position and effect of any provision of ancient law, therefore,
we have very often to take it along with the entire life of the
',:_,peogﬂe Thus, one would get an altogether erroneous view of
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the position of the father in ancient Rome, or for that matter
in ancient India, if one proceeded solely on the basis of the
provisions in the law proper without taking into consideration,
in Rome for.instance, of the Fas of the Boni mores. So also in
othér cases, underneath everything that is said in law, there are
a great many silent presuppositions which were understood by
contemporaries but which are not necessarily laid down in the
laws. The historical student of law, in order to be quite
accurate, has to get as correct an appreciation as possible of
these underlying presuppositions of the laws of the society he
is studying. Conclusions based upon the laws alone without
taking adequate account of these underlying presuppositions
of the laws are likely to lead to wholly erroneous conclusions.
It is, no doubt, very difficult to get a perfectly accurate idea
of these ancient social concepts and institutions which will
supply the necessary corrective to the law. But by a study
of these ancient laws on the comparatlve method and by bring-
ing to the aid of this study all that is known of ancient social
history and of the social evolution of primitive or retarded
races, it is often possible at the present day to arrive at a fair
idea of the background of social institutions against which we
have to place the laws in order to get them in their true
perspective. Very often the true motive underlying an institu-
tion which remains unexplained in one society will be found to
be supplied by the laws of another society or by customs,
institutions and ideas of a° retarded race of the present day.
But we must remember that so long as we cannot have a really
correct idea of the anciént society whose laws we are studying,
our conclusions with regard to the evolution of that law must
be considered tentative. '
Another precautaon which it is absolutely necessary to bear
“in mind is that we must not attempt to
Tha evolution of
law not uniform every. construct too hastily a common course. of
bnk: evelution of the laws' of the whole world.
Human society has not progressed all over on the same lines,
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There have been widely varying institutions to start with,
and institutions have often progressed along widely different
lines in different communities. It is not possible therefore
to do now what Maine attempted to do, ats any ‘rate,
in his earliest work, and others have attempted to " do
in other connections,' namely, to construct a single course
of evolution for all human institutions of primitive times. There
have been different lines of progress. Generalising from those
various lines of evolution must land us in more or less abstract
theories for which it will be difficult to find counterparts
in facts.

Though generalisation on such a wide scale must be consi-
dered very risky, within narrower limits such generalisation may
be attempted with greater confidence. Forit is possible, to class-
Great groups of the ify the human race into certain large groups
humax race. within which social evolution has been more
or less similar, and the evolution has been prompted by morg or
less similar underlying ideas and principles. Anthropology has
assisted very greatly in giving us a correct notion of these groups
of the human race. But the credit for first arriving at a scienti-
fic grouping of the human race belongs to Comparative Philology.
The great work started by Bopp and followed by a long list of
scholars went to establish the unity of the Indo-Germanic race.
Though the exaggerated conclusions with regard to the Aryanrace
and its history have had to be corrected in the light of Anthro- -
pological researches, the existence*of an  Indo-Germanic race
with a fundamental cultural identity to start with cannot
be q\jestioned. Similarly there is +a fundamental cultural-
unity amongst the great Semitic races, as also amongst
the Mongolian races. No doubt our conclusions even with -
regard to these families of human race have to be corrected )
by reference to Anthropology. Yet in studying the  social

"1 'Por instance McLemmn in Piimitive Marnaga, Fustel de Coulangea in The Am:wnt"
.C’oty, and also to some extont Kohler in Phtlosophy of Law, L . :
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and legal histories of these races, we are on much surer
ground when we generalise, than when we dogmatise about
one general course of evolution of the laws and institutions
of the'whole human race.

Section 1/ -—FORMS OF LAWS,

At the present day we find laws mostly embodied in written
documents whether they are codes, books of case-law or scienti-
fic treatises on law. To some extent also laws are found
embodied in customs and usages. But in ancient times,
the forms of law were not identical with those of the laws of

Maine's theory of the present day. Maine in h.is Ancient Law
tho evolution of forms  develops a theory of the evolution of the forms
of g of law. According to him, general propositions
of law are later than spgciﬁc decisions on particular points. The
oldest form of law in the world according to him is represented

' in the Themistes referred to by Homer. These
are really decisions or judgments given on

particular cases brought before the chief for decision, the judg-
ment being supposed in every instance to have been derived by
direct inspiration from the Gods. These Themistes however
by repetition developed into more or less general rules of rudi-
mentary custom which is also expressed by the Homeric term

o Dike. So long as society was organised on a

P Dike monarchical basis, the form of law was always
~of this type and every law was supposed to be the result of a direct
inspiration of the King. *Monarchs however were everywhere
superseded in course of time by aristocracies of some sort. - The
remarkable pre-eminence of the Chief which alone maintained
the authority of the absolute chieftain did not generally continue
in “his ‘successors, and, naturally, the authority of weak and

, mcapable chiefs tended to grow less and less. They were
therefore supplanted by anstocracy everywhere in ancgem
V»somety ' : ' N

Themistes.
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There were various forms of aristocracy. In some, asin
Transition to aristo-  Sparta or India the form of monarchy was
cracy, Customary Law. .
retained but the real power passed from the
hands of the King to a body of men who by reason oi their
descent and their power claimed to dominate the state. In
others again as in Athens or Rome even the semblance of mon-
archy was dispensed with and the authority vested formally as
well as really in the aristocrats themselves. In some places the
aristocracy consisted of military classes, in others it was chiefly
of the spiritual or intellectual classes. But everywhere the
authority passed from the King to a privileged class. This
change corresponded, according to Maine, to a change in the
nature of law. The aristocrats or the class in whom the
authority in respect of laws now vested could not claim the same
direct inspiration which it was possible for the sacred persen,
the King, toclaim. The progress of society likewise had made it
impossible to sustain the theory of direct inspiration, as, by
this time, laws had come to be understood as more or less
general rules. These aristocrats therefore claimed, not a direct
inspiration from the Gods, but «a monopoly of the traditional
knowledge of the laws which was handed down in their
families from generation to gereration. This therefore is the
second stage in the evolution of the forms of law namely the
age of customary law. In course of time however this stage is
replaced by the third stage, that of the Codes.
Most civilised ancient societies, at some stage
or other of their evolution, had their codes. The causes whxoh led
to the writing out of the customary law, which was all that these
ancient codes purported to be, were various. In most cases the
laws were recorded for the purpose of assisting the memory of
the aristocratic ]aw.gwers and were maintained as manuals in
use in their schools. But in Rome, and possibly in some other
places, the code was the result of the rise of democracy. The
‘people wanted to know the law and insisted upon those laws
‘being. _inscribed in a more or less public form, The Code

Codens.
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did so in Rome, but not in ancient India, where the first
codes were really manuals for use of the learned men who laid
down the law and for the instruction of their pupils. Maine
however notices one common factor among the reasons which
led to the evolution of codes in different places, namely, the
spread of the art of writing. The codes according to him al-
ways came into existence when the art of writing became fami-
liar to the people.

When once the codes were formulated, the further spon-

taneous development of law ceased. It no

Further develop- . . .

ment of law—Fiction, longer developed of itself, it was deliberately
Equity, Legislation.

changed and developed. The processes by
which the further development of law takes place according to
Maine are Fiction, Equity and Legislation. These three pro-
casses were utilised one after another in course of the gradual
evolution of laws.

By fiction Maine “understands the change made in the law
laid down in the written code under cover of
the assumption that it is not being changed
but only applied in specific casess The most notable instance
of fiction in the history of law is the fiction of interpretation.
In Rome as well as in India this fiction was carried to a very
high degree of subtlety by 4 body of jurists, who were not
vested with any legislative or judicial authority, but whose
‘opinions. gained currency by reason of the eminence and learning
of the persons laying down the law. In England the same thing
‘has been done from the reign of Edward I, but not by the same
agency. Law has been authoritatively laid down by English
‘courts in judicial decisions in which they purported merely
‘to'interpret the old law, but, in point of fact, laid down new
‘law which was considered to be binding on all courts of equal
or inferidr ]unsdxctlon Students of law are all familiar with the
idea of the development of law by means of the fiction of mtern.'_‘
pretatlon in Enghsh qase-law, the Roman Responsa Prudegtum

and the: commentanes and N:bandhas of Hindu Law.
3 TRR ,

Fiction,
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Fiction is réplaced gradually in Roman Law by another
' - principle, namely, Equity. In England also
the same agency was availed of by the
Chancellors for the purpose of ameliorating the Law. In Rome
the preetor purported to ameliorate the law in the course of its
administration by an appeal to the Law of Nature or Equity
which was supposed to be a principle of universal application
with inherent power to override the written Law. This principle
of a natural justice having claims to remove the imperfection
of the common or civil law does not appear to have been very
much utilised elsewhere. But Maine believes that it was a
necessary step in the progress from fiction to legislation. The
characteristic of Equity as an instrument for the improvement
of law lies in this that its interference with the previous law is
express and avowed, whereas in fiction it is not so. The basis
of the authority of the new law is supposed to be a principle of
higher worth, superior to the authority of the existing Jaws.
While in legislation the authority of the new law arises not
from the inherent nature of the principle but from the authority
of the agency laying down the law.
Legislation stands for the comparatively late method of lay-
ing down the law by the authority of the
sovereign. While ancient codes were merely
declaratory of the customary law, the legislation of later days
involved the introduction of new law which added to or super-
seded the old law by a deliberate "act of the Sovereign. This
weapon is not found to be used for the changing of the law
until the so¢iety gets used to the idea* that law is changeable,
by the application of the other principles.
This course of evolution laid down by Maine cannot be
 Oritioism of Maines accepted as entirely correct even in the case
theory. Religions law  of Greece and Rome and does not cer&amly
existed ~ bofore  Civil
law. represent the course of hlstory everywhere
-Maine’s fundamental error in formulatmg this
~ theory seems to lie in his failure to recogmse that early Law

_Equity.

Legislation.
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is an integral part of religion.! In the very early days of society
law 1s nowhere found dissociated from religion which, with
own ideas of right and wrong already held the ground before
law &s such, came into existence. The religious law had an
organisation for enforcing, supporting and explaining it. When,
at a later date, the jurist's law first came into existence, it was
this organisation which took charge of it. Thus in the Greece
of Homer, the king was the chief of religion as well as of the
military organisation. It was nothing unusual therefore that
when a question of right and wrong arose, these people brought
it before the king for adjudication. Under similar circumstan-
ces in the India of the Vedic age, people would go, not to the
king but more readily to the Parishad* which laid down the
religious Law for the people. While therefore the roots of
agdjudication and Law in Greece might lead us back to the
Themis of the King, in India it would lead us back to a body
of men who had made the pursuit of learning their vocation in
life, and who constituted the Assembly or Parishad who were
already judges of the religious life of the people.
To me it seems altogether grroneous to assume that adjudi-
Adjudication presup. cation cou.]d' have preceded Law El‘nless you
paes a basin of ralos take Law In 3, very narrow sense. [hat a dis-
pute is brought before any body for adjudica-
tion or the determination of the justice of the thing implies that
people have already got an idea of justice in human relations
and it is that justice or Dharma which they want to enforce by
means of the adjudication. Even before the first adjudication,
therefore, there must have existed a conception of a rule of
1 Fustel de Coulanges in his Ancient Qity emphasises the importance of religion and reli.
gious laws in prnmltlve and ancient society. There is room for suspicion that the impor.
tance of religion in.the constitution and evolution of Greek, Roman and Indian societies
‘has been exaggerated by him. But the. general thesis that rel:gwn underlies most ancient

Jaws and iwstitutions cannot be gainsaid. Maine himself refers to the religious character of

ancien# law in his Early Law and Custom, _
? Qu the constitution and history of the Parishad, see ben Gupta : Sourees of ‘Lgto ,,)a,a_ad ,

Society in Ancient Indin (Calenttc. University).



20 - EVOLUTION OF LAW
justice which was at that time supplied by Fas or Dkharma or
Rita. In course of time, as adjudication develops, these rules
of justice tend to become more and more crystallised, diversified
and defined till they lead, in. some places, to the separation
of law from a general code of right founded on religion.
Adjudication is so far from being the primary fact in juris-
prudence that it has itself got a history behind
ad?“:&'ﬁ,ﬁtiﬁ?,,"ﬁgi" ° it. Long before there was any possibility for
adjudication, people used to right their wrongs
by self-help. Their ideas of justice were rudimentary and they
were more guided by the desire for revenge than by anything
else. In seeking to right one's wrong by self-help a man in
primitive society could get the support of his family and clan.
But so soon as self-help becomes something other than remedy
by one’s own effort, so soon, in fact, as you have to get other
people, whether in your family or in your clan, to identify them
selves with you in seeking redress, you have to step beyond ,the
bare principle of revenge. It would not now be enough that you
feel a desire to do somebody an injury, but there must be circum-
stances in the case which, in the opinion of your family or your
clan, justifies your seeking to injure your enemy. It is from
this that a rudimentary idea of justice may be said to grow.
That reprisal is just which would induce your family or clansmen
to join in seeking vengeance with you. This rudimentary
conception of justice becomes crystallised in many communities
in the law of justified revenge which is known as the Lex
talionis or the law of retaliation. In the Twelve-Tables we find
it provided that if a limb is broken or blood flows there ‘may be
retaliation. This corresponds to the Law of the Old Testament
~which provides ‘“an eye for an eye and a tooth for a tooth.”
This law, cruel as it seems to us, represents a notable -advance

' Leist, Altarisches Jus Gentium, p. 111, ef seq., spoaks of a Rita (r;;t,’io-,' pvais) 'ggge?iof"
customary law preceding the Dharma (Themis, fus) stage of law.. Although 1 .cannot
accept the theory in the clear-cut shape in which it is presented, there is a great truth

wnderlying this proposition.
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on the primitive instinct of vengeance, because the revenge is
not now merely a private instinct; it is regulated by some rule
end some measure, however rudimentary. The stages by which
this jdstified . reprisal gradually developed through the inter-
mediate stages of voluntary arbitration to adjudication by public
judges like the king or the pr:aetor are matters which will have
to be dealt with later on.! But it is perfectly clear that long
before any adjudication could arise and any juridical law could
be said to exist, there already existed a standard of right and
wrong which was supported by the opinion of the community
and which might be enforced with the aid of the community
The tribunal which adjudicates on disputes takes different
shapes in different communities; but it always adjudicates on
the basis of a more or less vague notion of justified reprisal
The constitution of the tribunal differs in different parts of the
world. The motives underlying the interference of the head
or heads of the social organisation in private disputes were
also dpparently different in different communities. And it is
not possible to lay down one definite course for the whole
human race in respect of the origin and early history of
adjudication and law. :
The law which was administered by these primitive
The Taw admini. tr‘il?unals wa's also different in different commu-
tered based on super-  nities. But whatever it might have been it
natural ‘sanction.
always proceeded on the basis of a certain
“body of rules of right believedsto have a religious and super-
~natural sanction. It is hard to conceive that society at any
-time could have been without customary rules or that it should
“have arrived at a formulation of the rules only by generalisation
'-from individual dooms. A theory like this labours under the
serious defect that it fails to recognise the fact that before
.the lqwyer’s law there always existed the law of the priest,
- The roots of law have to be sought in the Fus and the Dharma
- [

-~ 1 See post, Ohapter VIIL
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and further back in the Rifa or ratio, at any rate amongst the
Aryan races. - :
Maine’s theories about transition from Dike to custom
must also be corrected by the same qualifica-

,,,S;;z‘?;"::,;{’,mg;;‘:; tion that it is not a universal law of evolu-
K G mmitive  tion. Whatever may be said about the course
of evolution in Greece or Rome it is perfectly

clear that in Indta and, possibly, amongst the original Indo-
Germanic race there never was that absolute autocratic stage
which would make the stage of Themis or Dike possible. From
the earliest traces that we can get of the social organisation
of an Aryan race we gather that they were not governed by a
king, but by a group of men, like the star-gazers described
by Berosius with reference to the Kassites, who devoted them-
selves to the knowledge of superhuman things. We find their
descendants in the later political organisation in the Magi
of Persia, the Brahmins of India, the Druids and other priests
of the Celtic and Teutonic races and other similar institutions.
From the very earliest times the authority in society seems to
have been vested in Aryan socéeties in such a body of men who
administered the Law which they were supposed to derive from
beatific vision or from tradition. Thh tradition represented the
custom of the school of learned ‘men and became embodied,
later, in the early codes of India. So that the aristocracy seems
to have been administering the law of custom and tradition from
the carliest times that we can 4magine amongst the Aryan
races.

13 . &

NOTE ON THE ORIGIN OF CUSTOM.

‘The origin of custom in primitive society has formed
the subject of keen controversy. Tarde is of opinjon that
the greater part of the laws and institutions of people
originated in .imitation following upon invention. ‘‘Speaking,
'praymg, v«orkmg, fighting, doing whatever sort  of work M
“says he, ‘“involves repeating what one has learnt from one:
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who has acquired from some one else. And so ene after
‘another back to the first framers of each word-root
* * * back to the few authors of each form of rites, of
each method.of labour, of each mode of war, fencing boots,
strategic ruses which pass from man to man, more or less
prolonged.” ‘I do not say,” he continues, ‘‘that imitation is
all of social reality, it is but one expression of sympathy which
antedates it and which it intensifies in expressing, and it
depends upon invention, the spark from which it is only the
greater light.""'  This may be illustrated by reference to the
growth of language. We speak the language which we have
learnt partly from our parents and partly from others, which
has, in fact been passed on to us from our predecessors. So
also marriage customs and other rituals, and, in fact, every
soeial institution may be shown to be evolved by imitation of
others. At the same time, as Tarde intimates, imitation is
not aJl of social reality.” There is continuous invention on the
part of man. An invention is mmitated and often forms the
root of a convention. Further, besides imitation there exists
another principle, which Tardee calls Logic or the application
of reason. lllustration of logical development may be found
not only in the case of dev Lloped societies and institutions but
also in primitive and ancient Communities. When you notice a
sportsman handling his bat in a particular way, you try to imitate
him. But you not only imitate, you also apply your reason to
“decide why that particular stroke is more effective than any other.
‘SuppOse you arrive at the conclusion rightly or wrongly, that it
is the swing of the bat which gives a greater force to the ball
and ‘makes the stroke more effective. You at once arrive at a
principle, which you apply in other cases, as when you are
handling a Tennis racket. When the primitive man applies his
reason to institutions which he imitates, he does not exactly
"%reason as we do, in terms of the developed conceptions and

S Les Mﬂsfarmatwnde Drmc translated in Kocourek and Wigmore, Prmntwe ami
Ancumt Liegul Institutions, p. 46, , ‘ .
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highly cultivated reason of to-day but on the basis of coneéptions
and conventions of his day and in accordance with the modes of
arguments with which he is familiar. But reasoning of some
sort is operative as a social force throughout.

While thus there is a great deal of justice in Tarde's theory,
there is room for saying that Tarde perhaps exaggerates, to some
extent, the influence of imitation and makes comparatively small
allowance for spontaneous evolution and he does not expressly
recognise the fact that imitation is in many cases founded upon
Logic. This is notably so in the case of primitive social insti-
tutions. Let us consider the ritual of marriage, for instance.
The ritual of to-day is the result of along course of evolution,
in the course of which it has brought together a number of
different rites and built them up into the complicated ceremony
of to-day. In its origin, the ritual was probably founded upon
the imitation of the words and acts of some one person. But
why was that act or word imitated? The reason was that
primitive man believed very much in supernatural influences and
the efficiency of 'magic in dealing with such influences.!
When therefore a man successfully went through a transaction,
whose nature people did not exactly understand, without incur-
ring any one of its supposed dangers, his neighbours would
place the credit of his success with something done by him or
some words uttered by him. It is because they thought that his
words and acts had such magic influence that they repeated
them when they themselves wanted to go through the same’
dangerous transaction. If the trick succeeded 'in other cases;
it became gradually established as a customary ritual. In these
cases, therefore, the imitation is not imitation pure and simple,
~ but imitation prompted by Logic. In point of fact it would be

‘very difficult to conceive of cases of imitation which was
~ conscious, without conceding some part in it to logic. In
unconscious imitation, on the other hand, which forms ¥ . gt

Crawley, The M, ystic Rose,
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part of the daily life of man, the element of logic is entirely
absent.

[mitation or borrowing from the institutions of races and
communitiestother than one's own is really an extension of this
primary instinct of imitation. We must not suppose that ancient
peoples were very prone to imitate from their neighbours. On
the contrary they had a very strong sense of the sanctity of
their own customs and usages and were hardly likely to give up
their own customs in favour of a foreign one.  But circumstan-
ces occur in which the choice 1s more or less forced on them,.
When a people find themselves placed in an environment for
which their time-honoured laws and customs are not suited and
social and economic needs press upon the community they are
found to seek satisfaction of their necessities by following the
example of their neighbours. It is not a very simple process.
We do not know the exact circumstances under which any
community got over its.primary prejudice against customs and
usages of alien races and adopted or adapted such foreign
customs. Some very strong reasons of convenience must al\vr’lys
have existed. But in very early<imes. mere convenicnce would
hardly tell in favour of a custom unless it could be coupled
somehow with argument from magic.

Magic has played a very important part in social

Magio s a factorin ~ evolution. [t has led to developments in laws
the svolution of a¥.  5nd institutions in a very startling manner.
"Ancwnt and retarded races comteeive their lives to be surrounded
by a considerable amount of danger from supernatural forces.
Every important and unimportant act in this view might involve
consequences that might prove serious, as a result of superna.
tural forces let loose by that act. But such evils might be
~counteracted by magic and there is a tendency. to look upon
rifling act as having more or less magical influence. In
ay there are developed in the course of time  elaborate
‘codés of ritual and cexemomal which embrace eventuaﬂy everyv .

‘little act of evcryday life.
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Primitive logic was founded mostly upon this magie. When
Primitive logic ana  the thing was done for a particular purpose
magic. there was a tendency to attach a magical
effect to it. The extension of the same magic to other similar
institutions or acts was the chief function of this logic. Thus
a particular act may have been originally prompted by a natural
desire or some consideration of convenience. But a magic effect
is attached to the act when it has become established in custom
and people of a later day try to elaborate that magic and extend
it to other similar acts in which there is neither the original
motive nor any consideration of convenience.



CHAPTER 11
PRIMITIVE AND ANCIENT SOCIAL. ORGANISATION

Before we can expect to get anything like a complete iden
of ancient laws it is necessary to have a correct notion of the
society in which those laws existed. Social organisation
is perhaps the most important factor in the history of ancient
law.

Primitive society as distinguished from modern society is

. ) racial as opposed to national. Modern society
Primitive  society . R . X

racial as distinguished  is organised in states or political units of
from n:ﬁom' society which constitute nations. We might
say that the modern national society is on the way to becoming
international. And, already we may find in the organisation, for
example, of the British Empire, oensisting of so many countries
and nations living wide apart from one another, a society which
has out-stripped the Jimits of r:ational organisation. But that is
another story. As distinguished from societies of the past,
modern society is national. The basis of communion between
the members of modern society is—living in the same country,
governed by the same politicalauthority. On the contrary ancient
social organisation did not take account of contiguity in space
or community of allegiance but proceeded almost entirely on the
basis of race, that is, descent from common ancestogs, real or

fictitious.
- The germ of the race therefore. is

e - to be found in the family and one might
.,w,ifm, i family olmost say that primitive society is family
s writelarge. [
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From the family developed by a course of natural expan-
sion the clan or sippe gens. All these, as
well as similar orgamsat:ons based on matri-
linear kinships' are only expansions of the family. The
members of a clan are all supposed to be descended from a
common ancestor and it is this tie of blood that constitutes
relationship and racial and social affinity.  One remarkble
evidence of this circumstance is furnished by the fact that, in
primitive society, all clansmen are called by their relational
names and not by their proper ones.
Maine supposes that the primitive or ancient state is in
Tragsition from  the same manner aresult of the further expan-
olan to the State. sion of the family. The family expands into
the gens, the gens into the fribe and the fribe into the state,
which in ancient times consists of men, all of whom are
supposed to be descended from a common ancestor. This
theory however is only partially correct. The tribal organi-
sation and the organisation into states involves the operation
of a principle differént from that of common descent. That is
military principle.? The tribe is the clan or group of clans
organised for military purposes under the authority of a chief-
tain who becomes, later on, the king of the ancient state. The
basis of the organisation is military necessity and convenience
and, although the material for the organisation is furnished -
- primarily by the clan, we find that military exigencies very
often lead to the inclusion of nomn-clansmen within the tribal or
the state organisation. Altogether there seems to be little doubt -
that, as poirited out by Ihering, while the clan was developed
by the natural expansion of the family, with the principle of
“cohesion furnished by kinship, the tribe and the state were -
_,moulded and given their form by the mlhtary prmcnple The
! ch;ef of the tribe as well as the king of the prlmmve state 1s .

i

Gens.

) somq“&nthwpologisu are mclined to use the term ° clan’ to -igmfy mam!inm ohna'-
only -THit caa” only lead. to confusion of language. .For no oonv.nucn in lihly tov.
ohanul the name of the clans of the Highlands. - . - ’

% Therlng : Geist.der ROmischen Rechts, Vol. I, p. 248 et uq
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. only the military captain and he owes his pre-eminence to his
 personal prowess and capacity for military organisation.
When the state has outlived the period of external strife
Btate in  poaceful and continues in more or less peaceful times
times; the king s the organisation of society finds placed at its
Judge. . .
head a man who concentrates in his hands,
in the highest degree, the physical strength in the state.
There is now a tendency for all power in the state to gravitate
towards him. Military necessity makes it obligatory to impose
restriction upon the liberty of individuals for the purpose of
‘maintaining peace and order amongst the fighters, By reason
of the necessity for maintaining peace and order within the
state in times of peace, the king gradually becomes the judge.
We find him the administrator of all affairs of the state.
And as a person, he towers above every individual and every
institution. It is in this way that the state is gradually estab-
lished. Inspite of this, however, the tie which unites the different
members of the state is supposed to be common descent. Men
are not Romans or Athenians or Spartans by reason of their
being born of the soil of Rome, Athens or Sparta, nor by reason
~of their habitual residence in those cities, but by reason of
their actual or supposed descent.from the founder or founders
of the cities. These ancient states are therefore primarily
aggregations of kinsmen or blood relations, qualified by the
" circumstance that many persons who were not of the kindred had
_ been adopted into the society; either as individuals or by clans.
- Inmost places we find that as a result of this a duality grows
‘-Dum’ in prim  UP in tht constitution of each ancient state,
tive. stator. The Roman, that is, the Patrician, is the
person who has the full status of the Roman citizen with the
full rlghts both in private and in public Law (cives optimojure).
But ewe “find that there is also a large population of persons
| who are not entitled to those privileges although they live
Cin the c:ty . The Blebeians, in early times, the Peregrins ot
‘ :tbe -Dediticii were not strictly speaking, members of the state;
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Similarly in India we find that the Aryas are the only classes
who are supposed to constitute the state and in whom alone
the Laws are interested ; while the Sudras, and, still less, the
Antyajas, who live in the same state, are not, supposed to
participate in the laws of institutions of the state. This condi-
tion of affairs arises from two classes of circumstances ; either
the ruling class has come and settled down in a locality where
the native population is immediately reduced to a position of
subordination and, possibly, servitude; or the inferior class
have gradually come and settled in the city founded by the
superior class either for support and protection or for purposes
of trade or otherwise. When this subordinate population grows
in importance and attempts to establish its rights on a footing
of equality with the higher classes they can only take their
stand upon a principle of social organisation, different from
kinship, namely, local contiguity. The Plebeians of Rome
asserted their rights in this way and laid the foundation for
the development, in course of time, of local contiguity as the
principle of social organisation. This principle, strengthened
still further by the sway of feudalism in Europe now holds the
ground as the only principle of social organisation in civilised
states. No doubt there is still a certain element of hereditary
or racial connection in the organisation of men in a state. The
Frenchman is not only the man who lives in France but one
who is, generally speaking, descended from a Frenchman. - As
I have observed however, the principle of race as binding
together the members of a state is gradually giving way before
the wider cohception of internationalism.



- CHAPTER IV.
FaMILY AND KINDRED

The family is the pivot of ancient society. The
clan and the other units of society are expansions -of
or organisations growing out of the family. The nature of the
" Pamily the kernel SOCial organisations depends, in a very great
of ancient society. measure, upon the character and the organi-
sation of the family. Besides, almost everywhere in a primitive
society we find that the family is an imperium in imperio—a
sort of miniature state within the state. The head of the family,
whoever he is, is the absolute master in respect of affairs
which concern the family alone, the state interfering only in
affairs” affectmg different families. In Rome this authority of
of the head of the family was manifested in a superlative form.
The Head of the family, the husband or householder is the
absolute master over his wife and children under potestas and
over his slaves, so much so, that he has the jus vit@ et nescis
and complete power over the properties acquired by the members
of the family. There are scholars who look upon this as the
result of a line of development from the primitive father-right
which, according to them, was not so exaggerated in its earliest
form. But elsewhere also we have this jus vit@ et nescis and
the property of the father over the acquisitions of wives, children
and slaves.® It is quite clear that, at any rate amongst most,
if not all, ancient and primitjve societies the family was the final
authority in deciding disputes between members of the family and
anything happening within the family, which did not affect any

~other family, was a purely domestic matter in which the authon-
: tnes of the- State have no right of interference.

* Ronil Maine, dncient Law, Chapter V., ’
* In Bindu Law for instance Vasitha speaks of the ‘parents having the !'itbtto
sell, give or mortgage sons. - Bunahsepa is gold by his father to be sacrificed. In. “mont.

countries the -father had the ngh't to axpone the child—notably the' bmtlc ebﬂd -—Yi‘unpt
- def, Historical Jurisprudence, p. 334, 4
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We shall therefore discuss the constitution and organisation
of the family in ancient and primitive systems of Law. With
regard to organisation, families may be divided into three classes,

the - Patriarchal and the so-colled Matriarchal
Pururen of families:  and the Totemic families. In the first, the
o -+ headship belongs to the father and it consists
-of the father, his wife or wives and the descendants of. the
husband and wife. This family expands along the lines of
-agnatic kinship; or, in others words, kinship is counted through
‘males.only and not through females. The clan or gens which
-develops out of this family is a group of families or kindred who
.are related to one another through males alone. Maine ' points
out that the foundation for this agnation or relationship through
males is to be found in the Patria Potestas so that the agnates
are those relations who would have lived under the same
paternal authority or within the same family organisation if their
“common ancestor had been alive.

The so-called Matriarchal families on the other hand are
groups which form round the mother. The
stock of the family is the mother and the

family consists of sons and dauwhters of the mother and sons

and daughters of the daughters. The sons and daughters of the

males of the family have no'place in a strictly matrilinear

system. The women do not go and live with their husband in

the husband’'s house. They live with the mother even when

they are mated and the children to whom they give birth are

members of the mother’s family. In a society of this character

the development of the wider groups, naturally takes place alongf

the lines ‘of matrilinear kinship; that is to say, people are

considered as related to one another who are descended from a
common female ancestor through females only. The son or
daughter of a male member of the family is not a member of the

'famxly, because his mother lives in her mother’s house and’ only
-receives her husbands there ; and the children would be born i in:
‘their"mother’s family. In most cases, however, we find that the

* Matriarchal family.
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family 1s not matriarchal, strictly speaking, because the stock of
the family, the mother, though she usually holds a position of
greaters honour and authority in the family thana patriarchal
materfamalias is not the real head of the family. The headship
very generally belongs to her brother or nearest male kindred.
But the family i1s matricentric and the kinship which arises out
of this family organisation is matrilinear.'
The root of the difference between the two systems
consists in the different ideas with regard
Differences founded to marital relations. In the patriarchal society
‘;‘aﬁ:ff rf;it.vo’s:m of marriage 1s considered as a union, more or less
permanent, between one male and one or
more females, with the result that the woman is taken out
of her father’s [amily and authority and comes under the
authorify of the husband. Marital union in the matriarchal
family on the other hapd consists of a relationship between
men and women which involves no change of kindred on the
part of the woman, no change of the authority over her
and hardly any outstanding obligations between the man and
the woman such as we havg In the patriarchal society.
Such marital union may be polyandrous or monandrous. Of
the polyandrous form we hawe*an illustration amongst the
Nairs of Malabar; of the monandrous, the typical illustration
is to be found in the é&eena type of marriage® In the
patriarchal marriage there is a.lways involved, ip a more or

+ In most matrilinear societies this striot scheme of kinship has been more or less
modified by the inclusion of the childres of males in the kindred. They are families
therefore of a mixed type, just as most actaal instances of patriarchal socicties show a
more or less liberal admission of cognates to the kindred. The beena type of marriage
prevailing in societies which are otherwise patriarchal is an indication of the mixing up
of o patriarchal with & matriarchal institution. (Vinogradoff, op. cit., p. 195.)

% Beena, #operly speaking; is the name of a form of marriage prevalent amongst
the Sinhalese in Ceylon. In it the daughter lives in the father's house wherq she is
visited by ber husband. -Her children becomes her father's kinsmen. But the tprm_
beena marriage was extended by Morgan as a technical term to imply all marriages of

this type in which the husband vigited the wife and it. hag been used in that sense by
“others, notably by Robertson-Smith’ (Kinship and Marriage, p. 87). It is to be noted

5
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less pronounced form, the idea of ownership or authority
over the wife and it is this notion of authority which sticks
to the relation to the last. It is entirely different with . marital
relationship in matriarchal societies. .
Since the middle of the last century the question as to the
relative position of these two types of marital
lation "5F intriaceny Union anc? family organisation, in the order
moerieg® from promis-  of evolution of society has been the subject
of acute controversy between different schools
of sociologists and legal historians. A school of thinkers in-
cluding McLennan, Morgan, Fustel de Coulanges, Kohler and
others have maintained that the matricentric family is the
prior of the two types of family-organisations. Before the
proprietary or patriarchal form of marriage was evolved, the
marital union took place on the lines of polyandrous union of
the Nair society which also was preceded, according to most
of these writers by group marriage and promiscuity. In other
words, humanity in its origin, knew nothing of any marriage
bonds. Men and women had intercourse just as they pleased,
without any restriction whatsoever. Gradually however the
notion of temporary appropriation grew up, as sexual jealousy
came in. In the effort to appropriate the women to themselves,
men built up the proprietary form of marriage. So long as
the sexual relations were promiscuous, and also during the
period of qualified promiscuity, children naturally grouped
round their mother; and thus the family-organisation belong-
/ing to this stage of society is naturally matriarchal. On the
‘contrary, when the woman became the property of the man,
‘the children of the woman, who were assets in primitive society,

iy

‘that this is not & purely matriarchal institution, for the kinship of the. beenj: wife. a,nd her
‘ohildren is ‘with her father' and not her mother. It is obvious that this was a variant of
the matnn,mhal form in which the danghter woald live with her mother and be kmdred‘
"to her mot.her s kin; ' This’ type of marriage flnds i(s ana.loguos in the Mahabharatu
stories ol the marﬂaga of Arjuna with Ulfipi and Uhitréngada. : '
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belonged by right to the owner of the woman. Thus, in this view,
the patriarchal family with patrilinear kinship was a later growth.
Or the contrary Maine insists that the primitive family
» was patriarchal, and of the type which
thgfw;';:"gw;heg?' o is depicted in the Old Testament and in
patriarchal society.  Homer’s description of the Cyclops. From
the evidence of the old Testament and
that of social institutions of Romans, Hindus and Slavonians
as well as from Homer's description of Cyclopean society,
Maine concludes that ‘the effect of the evidence derived from
comparative jurisprudence is to establish that view of the
primeval condition of the human race which is known as the
patriarchal theory.”' He thus summarises the character
of that system “ Men are first seen distributed in perfectly
isolated groups held together by obedience to the parent.
Law is the parent’'s word."
The evidence which has been brought forward of the
matriarchal theory from all parts of the world
Mﬁf:f[,',‘:r 2;‘.2 ,Ef:t‘; makes it impossible to insist that the patri-
;‘,:f,},'f}l;::}'[;p:_"i""""“ archal society was the only possible type of
primitive society. At the same time the
theories put forward by those whe insist on promiscuity followed
by mother-right as the primitive type from which the patriarchal
society was developed later on, cannot be sustained. As
Westermarck * points out, there is no trace of the actual
_existence of promiscuity as a principle anywhere and at any
time; it does not even exxst in the animal world among the
higher mammals ; and amongst the apes, the hordes with the
male as its leading member is already an established fact.
Sexual jealousy finds its full play among the higher animals.
It is not lieely therefore that a condition of promiscuity could
" have® been tolerated by the primitive man. The evidences

g M&_»ilvm, Ancient Law.
. ¥ History of Marriage, 3rd Ed.
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which have been brought forward in favour of the theory of
promiscuity are chiefly, not cases of absolute promiscuity, but
what are known as group marriages, which are of various kinds ;
and, in many cases, these group marriages represent not so
much actual marriages between groups as the range of possible
marriage.'

As the evidence now stands, it is not possible to say with
any assurance either that primitive society was everywhere of
the patriarchal type or that one type was derived from the
other. Although we cannot thus go to the root of social

institutions, we can notice that the form of
mf;‘;;';&l‘;f,g;;;;;;;::gg social organisation everywhere is to some
moulded by.environ-  gxtent moulded by social and economic en-

vironments. The relative numbers of the two
sexes, the physical and social surroundings of the cominunity,
the pressure of external enemies and such other circumstances
are often found to make a particular form of social organisation
the most suitable for the community. Thus where a community
is constantly engaged in warfare, the males constantly have to
live away [rom home, and- women are left to themselves,
mother-right finds a hospitable'soil. Similarly, as illustrated in
the case of the Nambudri Bgahmins of Malabar, the paucity
of females coupled with residence amongst a polyandrous
community accounts for the adoption of polyandry and matri-
archate by a people. The Nambudri Brahmins are undoubtedly
of Aryan descent and the existence of patriarchal institutions
amongst them is evidenced by the fact that the eldest son
of a Nambudri always marries according to the Arya
rite. The younger sons however have Sambandhams like
all the other classes of people in Malabar. This was due
to the fact that unless this was allowed, marriage would

be an impossibility in the case of most Brahmins i the
Malabar.

*r

' Vinogradoff : Historical Jurisprudence, Vol.1, p. 184.
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The contention therefore seems tobe justified that the parti-
cular form of family organisation and marriage

be’grl]'erﬁr::w;ml havo which we find in vogue in any coafxmunity is
type. . the result of the pressure of environments.
Under the pressure of one set of facts a

particular society develops patriarchal institutions and patriarchal
marriage. Under another set of circumstances another parti-
cular community develops matriarchal institutions. The
possibilities of different forms of sexual union are not un-
limited and may be looked upon as practically limited by the
actual forms which we can study amongst ancient and primitive
as well as modern races, including retarded races. Primitive man
in different environments, under the pressure of different sets of
circumstances adopted one or the other of these limited number
of possibilities.  The result was the formation of different types
of society and social mstntuhons some of which were patriarchal
and others were matriarchal, some of which were monogamous
and others were polygamous. It is not necessary (o assume
that all these variations must have proceeded from any common
root or that any one of these forms*must be looked upon as the

primitive type from which the "other forms may have been
derived. » L
The intercourse between man and woman 1s, as we have
Maminge  rules  SCET nowhere absolutely free and unrestricted.
evolvo out of primitive - Amongst the savage races there are wide
ranges of taboo excluding the possibility of
intercourse between man and woman. It is only within a certain
range of relations that intercourse is permissible and then only
under more or less severe regulations. These marital relations
are therefore regulated' or placed under a system even
amongst fee most backward races, although there are races
which*permit polyandry and polygyny and even group marriages
approachmg promiscuity. [t is out of these regulations of
marital relationships in primitive socxety that the mstltutlon

of marriage has arisen.
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I have drawn attention to the distinction between the two
Differences in types  Principal types of marital relations. In the
o plamilios due v matriarchal society whether polyandrous or
ringe form. otherwise, marriage creates comparatively
few outstanding obligations as husband and wife. There are
no obligations of the husbands nor any rights in respect of the
children. In some such societies, as amongst some of the
Bedouins, the husband and wife have a tent to themselves, in
which they carry on a sort of a household. But generally
speaking, the husband is more or less like a visitor and he
certainly has no authority over the wife. This means that the
wife has generally a greater measure of freedom in such socie-
ties than in patriarchal societies. But this does not neces-
sarily imply that the woman is free from all control whatsoever.
She 1s under control of her mother's kindred and generally, her
mother’s brother or her own brother and the control is some-
times quite as great as that of the husband or father in a
patriarchal family. In the patriarchal society, on the other
hand, the effect of marriage 1s profound. Generally speaking
there 1s everywhere, in such’societies, the idea of the appropria-
tion of a woman, that is the making of the woman into one’s
own property. The woman, .generally obtained from outside
the family circle, is made into the exclusive property of the
husband who, if not precisely entitled to exclusive intercourse
with the woman, was, at any rate, entitled to regulate the
entire life of the woman, including her relations with other
men. This notion of property, or, to be more precise, autho-
rity over woman lies at the root of the entire marital relation-
ship in patriarchal society where the husband becomes the
master and is entitled to deal with the woman more or less as
he is entitled to deal with his cattle or slaves. &g the patri-
archal society therefore marriage is always marriage of downinion
and it always leads to the acquisition of an amount of authority
over ‘children,” who are looked wupon' more or less as a
'prop:jf-’};rft'_vf{‘;,.»pf the: fz;fher. “Even in. patria;chal societies thre';fé:
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is a possibility not only for polygamy but also polyandry as
in Tibet. '

This marital relationship, maturing in course of time

Marriage tbe founda- into marriage, lays the foundation for the
Eﬁ)’;hi"; in’“;i?ggnr;‘,?n‘} family in patriarchal societies and lays down
society. the lines along which kinship develops. On
the contrary, kinship in matrilinear societies is independent of
marital relations altogether. Patriarchal kinship is an expansion
of the family; the kindred consist of those persons who would
have been members of the family had thewr common ancestor
been alive ; the root of the family lies in the marriage relationship.
The two systems of kinship therefore may be distinguished as
the natural and the legal. In matrilinear kinship the relation-

.« . ship is based upon the physical fact of a

Mntrilinegr kinship . e e , :
based on common common origin in the mother’s womb, which
mother. is an qbvious fact, while fatherhood which
forms the foundation of the other sort of kinship is not an
obvious natural fact nor perhaps known in very primitive
society. In the primitive patriarchal societies the element of
fatherhood need not have been reddily recognised either. A
man was the owner of the wife and therefore the owner of all
the offspring of the wife. The ea%sociation of paternity with
actual procreation might well have been recognised much
later.

Apart from this Matrilinear and Patrilinear kinship founded
upon motherhood and fatherhood respectively,
there is yet a third form of kinship and that
15 the Totemic kinship, which, as Vinogradoff says, ‘ is neither

entirely agnatic nor entirely cognatic, being based neither on

appropriation nor purely on the household, but on a religious
system,” 4end he quotes the following description by

‘Math2ws ' ‘“In the Chau-an as well as in all the other tribes
reported by me, in the Northern Territory, succession of the

Totomic kinship.

e o Quoted by Vinogradoff: Historical Juri‘apfudénco», pp. 205 £, . o
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totems does not depend upon either the father or the mother,
but is regulated by locality, and I shall now endeavour to
describe how this is carried out. The folk-lore of these, people
is full of fabulous tales respecting the progenitors of every totem.
Some of them were like the men and women of our own time,
whilst others were mythologic creatures of aboriginal fairyland.
[n these olden days, as at present, the totemic ancestors consist-
ed of families or groups of families, who had their recognised
hunting-grounds in some part of the tribal territory. They
were born in the specific locality, and occupied it by virtue of

their birthright.
* % * *

*In all aboriginal tribes there is a deeply seated belief in
the re-incarnation of their ancestors. The original stock of
spirits, so to speak, perpetually undergo re-incarnation from one
human being to another. The natives are quite ignorant of the
natural facts of procreation, and beiieve that conception is
altogether independent of sexual intercourse. When a woman
for the first time feels the movement of the child in the womb,
commonly called quickening, she takes particular notice of the
spot where it occurred and rep8rts it to the people present. It
is believed that the spirit or soul of some deceased progenitors
has just at that moment entered the woman’s body. The entry
may have been by way of some one of the natural openings, or
through any part of the skin, the mode or place of ingress being
immaterial to these ethereal bcings. When the child is born it
will have assigned to it the totemic name of the mythic ancestor
belonging to the particular locality.”

Totemic connections belong now to only the most

Synthetic kinshipot Dackward races of the world. Scholars
modern civilisation.  haye attempted to discover traces and
survivals of totemism in the scheme of kinship of ciyilized
races.! But leaving that apart, one may say that in civilised

' Thus Exogamy is considered to be a survival out ot‘(;he Totemic notions of Kinship.

(Se:) Andrew Lang quoted in Kocourek and Wigmore Primitive and Ancient Leyal"
Institutions, p. 216.) : : ' ‘
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society the only forms of kinship which may be said to have
survived, are patrilinear and matrilinear. Generally speaking the
scheme_ of kinship of civilized society consists now-a-days of a
mixture of the two types or in a recognition of the claims
of blood both through the father and through the mother.
Civilized society has arrived at this synthetic form of
kinship in very different ways in different societies. But
everywhere in patriarchal societies the motive principle has been
opposed to the authority of the father. As I have pointed out
before, the agnatic kinship was based upon the fact of the family
organisation being founded on a proprietary basis. Everywhere
in civilized society this family of dominion gradually broke down
and yielded place to the family, more or less of free association or
a corporation. Along with this change the old idea of kinship
founded, upon this authority gradually yielded place to one of
blood relationship, and once this was achieved, the blood of the
mother gradually got into*its own as a principle of almost equal
efficacy with the blood of the father.

But although this was the motive force behind the change
which came sooner or later in the different
patriarchal soecieties, the change itself was
historically accomplished under widely varying circumstances.
In Roman Law cognation was®recognised as the principle of
kinship under the influence of the doctrine of the Law of Nature
and introduced into the Roman legal system by the Edict of the
Pretor. In India the result appears to have been arrived at
by a circuitous process. The transition from the purely agnatic
kinship to the cognatic kinship was effected through the instru-
mentahty of the Putrika or the appointed daughter, who by a
fictianof law was looked upon as a son and whose son also became
son of the maternal grandfather and not of the father. We can
-see how, i the course of the history of Hindu Law, in time this
institution of Putrika lost all formality and became transformed
‘into the rule that daughter of a sonless man would practically
‘take the place of the son. In other words the daughter’s son

6 . .

Methods of synthesis. -
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became recognised as kindred through the intermediate stage
of the fiction of Putrika.! The extension of the same principle
of kinship to collaterals, who were all daughter’s sons of some
member of the family was only a question of time. Itis possible
that the model for the Putrika was obtained by the Aryan of
India from neighbouring matriarchal races, or races with modified
matriarchal institutions, though the motive force behind the
change was supplied by natural affection conditioned by changed
social environments.

The same result was apparently arrived at in other societies

in other ways. Thus Vinogradoff points out that offensive and
defensive alliances between tribes may have laid the foundation of
cognation in many societies. The exigencies of warfare may
have made such alliances useful and marriage has been known all
over the world as a device for cementing such alliances. After
such marriage the two tribes no longer remain strangers to one
another, but become kinsmen with 'the same obligations in
respect of helping the kinsmen against enemies as the
agnates. .
The recognition of cognation meant the break-up of the
Broak-up of putriar- pat.riarchal family ',ar‘ld society. The family
chal family and socie-  which would now include daughter’s sons
i would no longer be the family held together
by the Patria Potestas. The kindred would no longer consist
of agnates alone but would include a large body of families related
through females. It would naturally embrace a wider society
than the old patriarchal society, the association with gods and
institutions of different previously isolated social groups all
brought together by a new principle of association, z75., blood-
relationship and natural affection.

This widening of the society frequently bore in it the

 seeds of the decay of the old family, the

Decay of the family.
y ot whe tamiy zm;berzum in imperio dominated by the absolute

! For a discussion of this proposition see an article m the Man, Vols. XXIV, PP- 32 and
- 42 by the present writer.
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will of the house-father. We start with a stage of society
in which the family is a unit of social organisation and in which
the authority of the father is the only Law within the family, the
state being concerned only with relations between families.  In
course of time we find this organisation breaking down under
attacks from more than one direction. Thus, in the first place
we find the state gradually making incursions into disputes
between members of the family. In an early stage of Hindu
Law, Gautama says that, as between father and son, husband
and wife and preceptor and pupil, no litigation is possible. In
other words this means that the state has no jurisdiction in
disputes between members of the family. That was also the
law elsewhere in Aryan society. But, even in Gautama, this
restriction had ceased to have legal validity and Gautama
himself "recognises and, as we go on to the later history of
Hindus, we find it incregsingly recognised, that litigation is
possible between husband and wife, the father and son, over a
variety of topics affecting their personal and proprictary rela-
tions. A similar process is discernible in other Aryan societies,
Primitive Aryan society appafently consisted of families
Patrin potostas de- which had no adult children in it.  All t’he
veloped in families indications in «Me Vedas taken along with
without adult chilaren. . . .
the ritual literature point to the fact that
early Aryan society consisted only of husband and wife
and immature children.! Grown-up daughters were married
into a different family and went out, and at an immature age.
Children were sent out for instruction to the Guru with whom
they lived till the instruction was completed. On coming
back from the Guru the Arya got married and set up a house

! The text g‘f.,,the Rig Veda, X, 85,46 | YT #q, cte., Be mistress over tho
mother-ig:law, cte., referred to by Vinogradoff, op. cit., Vol. 1, p. 262, does not indicate
that “the father-in‘law, sister-in.law, etc, lived jointly with the husband. Although
living in éepara.te houses they formed a unit of society together. In the marriage ritual
of the Rig Veda, X, 85, 33 and Atharva Veda, XIV, 28, 29 we find these relations coming
to bless the new bride and then apparently going away. For u more detailed consideration
of the joint family in abcieut India see Appendix.
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for himself, symbolised by the lighting of a sacred Grihya fire.
Thus, grown-up sons also were not members of the father’s
household. In course of time however it seems that the grown-
up, son began to_live with the father. This led to profound
changes in the family Law.

The family Law which gave to the father absolutely auto-

cratic powers and Fus vite et nescis belonged

Disintegration  of . . .

patria. potestas with properly to the state of society in which the
fomiton " °F "¢ father lived with only v children.
families. Yy very young

It was obviously unsuitable to the family of
adult children and grand-children and great-grand-children
perhaps. The anomaly of these powers could not but be felt
in such a family. The result was a reaction which led to
substantial changes in the family Law in the course of time.
In Rome the law relating to the power of the father was not
substantially altered, but we find that emancipation of sons has
become a favourite in Roman society, quite early in their his-
tory. Besides the custom of giving Peculium, with practical
independence, to sons largely obviated the necessity of altera-
tion in the family law. The alteration did come however and
it was represented by the recognition of the son’s property
right in Castrense and Quasi-Castrense Peculium. That was
as far as Roman Law actually went.

In India the introduction of adult sons led to a three-fold
development of the family Law. The elaborate
treatmentjof partition of the family property
among sons during the lifetime of the father
which we find traceable so far back as the time of the Veda'®
indicated that such partition was fairly common when

(1) Separation of
sons.

' In the tradition of Manu dividing his property among his “Hons. Taittiriya
Samhite, 111, 1, 9, 4, cited in Apastamba, Dharma Satras, 11, 14, 1. Snch'ﬁértiﬁons’
were originally permissible only-at the will of the father. Already in Gmutama, however,
.we find it stated that sons did sometimes as a matter of fact compel unwilling fathers
to partition the property, though this is referred to as an xmpous act. Gautama ‘Dharmp
Satre, XV, 19. : St
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once the grown-up son became a member of the family.
In the second place we find the son’s right
tiegzl))f.sifﬁm proper- 1o separate self-acquired property becoming
. gradually recognised in early law. The gains
of war such as (Seuryyadhanam), the gains of learning
(Vidyddhanam), the property of the wife (Bhdryyddhanam), and
the affectionate presents made by the father (Pitriprasdda) are
the first to be looked upon as the exclusive property of sons. In
course of time however we find other items of self-acquired pro-
perty being regarded as the properly of sons over which the
father had no right of ownership, tillultimately the general prin-
ciple is enunciated that whatever is acquired by a person by his
own efforts without detriment to the family property belongs ex-
(3 Development ol f:lusively to the. acqufrer.‘ /\ third and more
son’s co-ownership in 1mportant way b which an inroad was made
futher's property. . ,
into the father's powers was the development
of the srights of sons in the joint family property. In the
ecarliest stratum of the law we find the father as the master of
the property in his hands. Then, apparently with the introduc-
tion of the adult sons, we ﬁngl moral restraints introduced to
prevent the alienation of such property by the father to the
detriment of the sons. In othey avords the immovable property
was coming to be recognised as a fund for the maintenance
of the family which the father had no power to dispose
of just as he chose without the consent of his sons. At
a still later stage we find this developing into the notion
of restriction of the ownership of sons in the property in the
hands of the father. This rule we find imposed in the
later texts. This aspect of the law is found still more
developed and emphasised in the commentaries and Nibandhas
and estabWshed in custom as the equal ownership of the father
and™%sons in ancestral, as well as self-acquired immovable
p_roperty‘in the hands of the father. In other words, the family

[ ]

' Yajnavalkys, LI, 118, Manu, 1X, 208,
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is changed in constitution from an autocratic body nto a
corporation of persons with equal rights. A somewhat similar
movement of the family Law towards joint ownership-is to be
found amongst the Germanic races whose allod partook of the
character of the Hindu joint family property. Similar institu-
tions are also to be found amongst Germanic and Slavonian
races.! [ am disposed to look upon these similarities as in-
dependent developments under the pressure of identical forces
rather than as evolution out of a common stock; because in
Hindu legal history the existence of an original stage of joint
ownership is negatived by the Vedic Literature. In many of
the Western European races, notably in England this disintegra-
tion of the family has extended still further and has resulted in
a return, though in a quite different shape, to the original
idea of a family consisting of husband, wife and immature
children.

With respect to the wife we find her position of abject
dependence in patriarchal society gradually
- becoming more and more tolerable by reason
of various circumstances. Awmongst the Aryan societies, before
their separation, they appear to have developed the notion of a
spiritual identity of husband and wife in the religious law.
However that may be, we find that in the religious law, the
mater familias or the Grihapatn: holds a position of very great
honour and dignity, and throughout the history of Hindu and
Roman Law, religion has always tended towards the improve-
ment of the wife’s status. But under the influence of different
social factors the Aryan society, both in Rome and in India,
had to raise to the rank of marriage, institutions not founded
upon the religious Law, such as the Co-emtio and Usus in

Position of the wife.

(N
v See Vinogradoff, op. cit.,, Vol. 1, p. 268 et seq. The existence of similar insffuations
among Germanic races, iuclu'diug Anglo-Saxons is asserted by S8eebohm Anglo-Sewxon Village
Communities and ‘Iribut Custom in Anglo-Sawon Law. Pollock and Maitland however
altogethel 'ﬁiscredit the theory of the original com munion of Germanic races, History of
 English L.
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Rome and the Rakhasha, Paisicha, Asura and Gandharva

forms of marriage in India. With the mtroduc-

donsband-right 28 ion of these forms of marriage, husband-right

. became an unmitigated dominion. For the

women who now became wives in these ways had, in the eye of

the religious law in the remote past, a status no better than

that of slaves. The wife became, not only completely subject

to the authority and control of the husband, but also a person
who might be practically sold or given away.

In course of time however both in Rome and in India the

Helaxation of s position of l'hc: wife was gradually improved.
band’s authority v [n Rome this was achieved by the introduction
fome of the custom of marriage without manus
which had the eflect ultimately of giving Roman wives an
amount of independence, and even license, which has not yet been
paralleled elsewhere. In respect of their property, women still
theoretically remained under the control of a male guardian. But,
in point of fact, the control was practically non-existent. Even
such control, as there was, was removed in some cases, by the
Lex Julia et Pappia-Poppeea and byt other devices.

In India the position of women was never improved, to the
same extent. They continued to be under sub-
jection of the husband and the absence of the
husband, of the husband's relations throughout. But there the
proprietary rights of women were enlarged, first by the recogni-
tion of their right of ownership in some specific kinds of
property and later by their unrestricted right of ownership over
all of their self-acquisitions! With regard to their personal
liberty, they had throughout, to rely for protection upon the
dictates of religious Law.

We notice thus, that on all sides, the old family was breaking
dowr The result of this process has been ‘summarised by
‘Maine in the statement that the advance of all progressive
societies has been from Status to Contract. In other words in
.bi’imitive patriarchal society every man or woman was born to a

In India.
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certain set of rights and obligations determined by his or her
position in the family. In the economy of the state his or her
position as an individual did not matter. The result of the
progress has been the establishment of the right of the individual
as such and the determination of his rights and obligations, very
largely on the basis of contract or free agreement of parties.

This process in the result of numerous social forces which
have determined the form and shape of the particular history in
each country. But there can be little doubt that the most
powerful force which stated and determined description of the
ancient family was the expansion of the family by the inclusion
of adult sons. This led to the growth of a condition in the
family to which the old order of things founded on the autocratic
sway of the male parent was not suited. The break-down of
the old order was then inevitable though the result was achieved
by a gradual process in history.



CHAPTER V.
MARRIAGE.

I have dealt with some of the problems of comparative
jurisprudence arising out of marriage. 1 shall now proceed to
deal with the evolution of the istitution of marriage in society
as a whole.

Marriage or, to use a term which is more comprehensive,

marital relationships, originate in the animal
d(f";]‘:‘lf’;'“;"::";::z:‘f instinct of mating, but it only becomes a
fivo restrints euparitzl relation by reason of the regulation of

the animal instinet.  One might almost say
that marriage laws are the sum-total of the rules restricting
intercourse between man and woman.

Reference has already been made to different theories with
o _ regard to the avolution of institution of mar-
Promiscuity as pri- .

mitive type of marital riage.  One school, represented by Mec-
rolation. Lennan, Morgan,"Fustel de Coulanges, Kohler
and others, holds that the primitive state of man was one of un-
qualified promiscuity. The earliest attempt at the regulation
of promiscuous relationship is represented by group-marriage, in
which the young men of one particular clan are supposed to be
married to the young women of another clan. It cannot be
regarded as certain, that any such institution as t]?e z}ctual
marriage of two groups, as distinguis.hed from a combination 'f)f
polygamy and polyandry has ever existed. What we do ﬁ'nd in
actual cases is rather a rule that the young men of a particular
‘clan are entitled to have marital relations permanent or
otherwise with young women of ‘a‘nother particular c}lan‘;;
In some cases these are coupled with. looseness of marital
relations which give the impression that the ,ma‘arrriage between
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two groups has actually taken place. According to the school
to whom we are referring, however, this group-marriage is a
necessary stage in the evolution of monogamous marriages
through the intermediate stages of polyandry and. marriages. of
the Beena type. The marriages of dominion are the result of
sexual jealousy and a desire to appropriate women to one's own
self, exclusively, which according to these authors is an Instinct
of much later growth.!
On the other hand there are anthropologists including
Marrisgo of domi- the great Darwin’ and a long line of his
o, the primitive  gyccessors amongst whom the name of
Westermarck may be mentioned as one of
the most notable in recent times, who insist that the
patriarchal form of marriage, in which the man dominates over
and exclusively possesses the woman, was an original type of
marital relationship. It has been pointed out that sexual
jealousy is an instinct which finds the fullest scope even
amongst the higher mammals, most notably amongst the apes.
The higher apes generally roam in hordes consisting of one
male and a group of females ; other males are rigorously excluded
from the horde and even the grown-up male offspring is turned
out. On the other hand; Westermarck points out that
promiscuity as an actual institution is not traceable in any part
of the world, either ancient or modern.! The conclusion there-
fore is probable that primitive man established dominion over
women and excluded other men from the horde. In course of
time, however, the grown-up sons were permitted to live within
the horde but a complete taboo was established as between
them and the women of the father's family. In other words
such sons were bound to find their mates outside the family.

*

g 5 .

_ -1 The transition is generally supposed to be effected through ‘marriage by capture.
“'his thesis is expounded by Dargun: Mutterrecht and Raubehe, in~ Untersuchungen. aur
Mtn 9 Staats:-—m;d Rechtsgeschiehte, Part 16. Ce ) o
‘Descent of Man, 2nd Ed., Vol. 11, p. 895. - : AR

" Weatermarck, History of Murringe, 3rd Edition, pp. 385-500.
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It was in this way that exogamy originated in society according
to this theory.

It 4s not possible to arrive at any conclusion with regard
Critital estimate™ot tO the priority of the types of marriage
hese theorics vouched for by these different authorities.
They all proceed upon the basis of certain observed facts.
Group-marriage is an institution which is found in various shapes
amongst the retarded races of the world. On the contrary even
among such a completely uncivilised race as the Veddas we
find strict monogamy established. The most backward of these
races roam about the forests in couples and they do not associate
with any other people except their infant offspring. Whether
the one or the other represents the primitive type we are not in
a position to say exactly.

At the threshold of civilisation, however, we do not find
Restricgions  on unrestricted {11arital ’rclalions. On the
marital rolations in  contrary we find that intercourse between the
primitive society sexes is strictly limited by an elaborate code
of taboos and other limitations and restrictions, not only with
regard to the persons between whoin intercourse is possible, but
also with regard to the times when they are permissible and the
essential preliminaries of such dntercourse. These restrictions
are so far pronounced that Crawley was led to the conclusion
that, far from there being a freedom of intercourse between man
and woman in society, the primitive condition was one of
complete antagonism between the sexes. He also supposes
that in primitive society intercourse between: the sexes is
considered to be a very dangerous act and all the resources of
magic have to be utilised for the purpose of averting the
danger of such intercourse. In the effort of the primitive man
to avert thdse dangers an elaborate code of rituals and rules
“of exclusmm and other restrictions are developed in course of_
hme k ‘ ' ’
¢ -

"t Grawley, The Muystic Rowe, p. 222 seq.
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[t is not necessary for us to agree to the conclusions of
Crawley with regard to sex antagonism and the danger of
sexual intercourse in their entirety. It is unquestionable
however that in primitive society everywhere we find intercourse
between men and women hedged in by a number of restrictions
with regard to the time, the place, the occasion and the
relationship between the parties. These restrictions are very
extensive in some societies and they are more limited in others.
There are societies, no doubt, in which practically the only
restriction with regard to relationship amounts to an exclusion
of mothers and mothers-in-law, even marriages between brothers
and sisters being permitted; this can easily be explained by
the pressure of other circumstances and ideas not necessarily
appertaining to the primitive state of society. Primitive society
everywhere appears to have had a more or less elaborate code
of restrictions.

The marriage laws of the various societics are evolved out
" Marringe - laws ©Of these various restrictions. Thus, for
ovolved out of fabous.  instance, the institution of exogamy which
compels a man to seek kis mate from outside his own clan,
.originated in these primitive taboos. This institution has been
differently explained by the different schools of anthropologists
.as referred to, before. According to Kohler, for instance,
exogamy arose out of the necessity for alliance
between different clans. So soon as human
-society stepped out of its primitive barbarism, it felt the neces-
-sity for a combination or alliance of clans for defensive and
“offensive purposes. The absolutely primitive conditions of
.society must be assumed to. be one of antagonism or conflict
_between clans; there was no basis on which different clans
:could co-operate. When the necessity for co-operation with
clans for defensive and offensive purposes was felt, there® were
only two different ways in which clans might come together.
One was the assumption of a common drigin, and the other, an
- offensive and defensive -alliance on the basis of matrimonial

Origin of Exogamy.
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relationship.  The first method is illustrated by many ancient
societies in which we find a basis for co-operation established
on the fiction of common origin. Thus the Romans obviously
absorbed some of the tribes which were not of the same race
with them, but who were assumed to have been descended from
the same ancestors.  Sometimes the performance of a
ceremony is believed to cause an artificial affiliation by reason
of which, persons, notoriously not descended from a common
ancestor, are grafted into the family stock. And once the
people were incorporated into the tribe or clan, the obligation
of help in offensive and defensive affairs became a religious
duty on every clansman or tribesman. But the same result
followed when different clans which did not believe themselves
to be descended from a common ancestor entered into an
offensive and defensive alliance and the most usual method of
sealing such alliances was to arrange so that the youths of the
two clans should intermarry. In other words, that no youth
of a clan “ A’ should marry within the same clan but should
have marital relations with women of clan ‘B’ and vice-versa
—that is the two clans should *be exogamous but limited
in respect of marital relanonsh\p to the two clans only.
By reason of such alliances exogamy was established, side by
side with a limitation of the possibility of marital relationship
‘to only a certain number of clans or groups. On the other
hand, Darwin, Atkinson and others explain the origin of
‘exogamy by supposing, as I have mentioned before, that the
adult son was permitted to live in the family only on the under-
standing that he must seek his mate outside the family.!
However exogamy may have been established, we find that
it is an institution which is almost universal in
L BT the earlier stages of the evolution of society.
Endogamy, on the other hand, which permits or compels marital
* Vinigradoff, op. cit,, Vol. T, gp. 180 L., assigns three possible motives for the mstitnt\on

of exogamy : (i) attraction of the nnfamiliar, (ii) the necessity of preventing strlfe mthm
.the faraily, and (iti) the uncertainty of fatherhood in primitive societies.. S
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relationship between members of the family, is always found
to be due to the pressure of circumstances. Either it is the
paucity of females, the difficulty of procuring brides from out-
side, or the reluctance to part with property to which the girl
may be entitled or some other circumstance that lies behind
the phenomenon of strict endogamy wherever it is prevalent.

The rules of exogamy, however, tend to grow less stringent
in the course of time and, following the line of the evolution,
determined more or less by the pressure of social environment,
they lead on to the rules relating to prohibited degrees in
marriage. :

The forms of marriage are also traceable to their origin in
the primitive taboos. In all primitive societies
marital relationship is permissible only with a
certain number of preliminary rituals. This is accounted for
by the belief that a number of evil nfluences are at work
which might make the connection dangerous. The- rituals
therefore very often partake of the character of charms or
magic for the purpose of averting these evil influences and for
propitiating the helpful spirits or gods and securing their assist-
ance. In addition to these there are some other circumstances
associated with the act, specially amongst exogamous societies.
The bride has to be procured and made one’s own. This is
done by some transactions by which ownership over the bride
is fixed. The ceremonies by which this was achieved lead us
back to a state of society in which they represented earnest
realities.

The' principal methods by which a bride could be obtained
in primitive society are classified by Hobhouse under four
heads: Capture, Purchase, Service and Consent.

Attempts have been made by some writers to place the

‘ , entire series of marnage forms in an “evolu-
(',,:%.\?&ﬂf of nquisiton tionary order. It is supposed by some that
' . the earliest form of patriarchal marriage ‘was

eib) capture whxch was gradually : replaced by mamagel

Forms of marriage,
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by purchase, the price of the bride being the recompense for
the loss of the girl to the father. Still later, this was super-
seded by marriage by free consent. The other forms of mar-
riage are supposed to be simply variants of these three forms.
It is quite clear, however, that you cannot construct a
single order of evolution in which you could

fecg:z“";?:lzifgn of place all the various marriage forms which

forms. we find anywhere. The form which marriage
takes, is dictated very largely by a great
many social circumstances. Under the pressure of a strict rule

of exogamy, a community which finds itself placed amidst
hostile tribes could not but have recourse to capture as a mode
of acquisition of brides. In communities where marriageable
girls are plentiful, purchase would necessarily be regarded as
out of question and, rather than girls being sold at the importu-
nity of the man, the solicitation would come from the girl’s father.
So alse, where adult marriage prevails, the element of choice
on the part of the girl herself will sooner or later assert itself and
break through rules and forms which would coerce her will.

It is obvious that there have been societies which have
lapsed from a more advanced form of marriage to a more pri-
mitive one. On the contrary there have been societies in
which brides who were originally purchased or acquired by

service to the father were, later on, given
snorriago forms in oy free.  An instructive lesson on the

question of the evolution of marriage forms
may be obtained from a study of the marriage law of the
Hindus. #The most ancient form of marriage in India, as well
as in other Aryan communities was the religious form, which
is embodied, for instance in the Grihya Sutras. The idea un-
derlying the.rituals is that there is an agreement bet'wee.n the
bridegroom and the bride’s father and that the bride is also
a consenting party to the marriage. We notice furtber, th%lt‘,
far from the bridegroom being a humble suitor seeking a girl,
he is an honoured guest who has been invited for the purpose.
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of taking the girl, as a favour. The relationship which is
created by the marriage is one of complete spiritual partnership.
At a later date we find that the Aryan society in India adopted
other forms of marriage, such as the Rakshasa, in which the
bride is obtained by force of arms, Asura in which the bride
is obtained by purchase, Gandharva in which the bride is
obtained by her own consent alone and lastly Paisicha in
which a bride is practically obtained by theft or fraud. Similarly
in Rome, we find that the older idea of marriage which
we find embodied in the confarreation is replaced by a form
which was perhaps a survival of marriage by purchase and
another form which was practically a mairiage by consent.
The reasons underlying these changes are, clearly, that in
the environments in which the Aryan society found itself placed,
the older ideas could not survive the changed circumstances
and required the adoption or adaptation of forms of marriage
which were foreign to the original idea of the Aryan marriage
but which prevailed amongst their new neighbours.

It seems therefore that the forms of marriage are very

largely dependent on environments and as

Evolution of forms these differ in different societies in their origin

determined by en- .

vironment. as well as thejr later development, the actual

' forms of marriage have varied greatly both in

their origin and in their later growth. It is not therefore

possible to construct a single course of evolution which will
account for all the various forms of marriage.

I do not propose to discuss all the various forms of marriage
which have been in vogue in human society in different countries
and in different times. Men have always wanted marital relation-
Ship with women. So soon as they wanted women exclusively
to themselves, the necessity for appropriate methods of acquir-
ing such exclusive right developed. Where there are no rigorous
rules of exogamy the end might be achieved by the consent of
‘the bride’s father or the consent of the bride herself, who being

"a member of the family or clan did not raise serious objections,
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Sometimes the consent has to be acquired for consideration.
Where girls are valuable assets, they would not be parted with,
unless the parents had a guid pro quo. There are several
variants of this consideration paid for the bride. Sometimes
the bride’s price is fixed, as for instance, in the Arsha form of
marriage among the Hindus. At other times it is a matter
of negotiation, as in the Asura form of marriage. Another
form of payment is to be found in the service rendered by
the bridegroom to the bride’s father, as is illustrated in the
case of Jacob's marriage in the Old Testament. On the
contrary, where girls are far from prized and are regarded, 1s in
the Vedic society, as more or less of a nuisance to be got rid
of by all possible means, it is the father of the bride who is
anxious to induce the bridegroom to accept the girl, and the
marriage takes the form of a free gift of the girl and very often
with presents, more or less valuable, for the bridegroom and the
bride. This is the mental attitude probably illustrated in the
chief forms of religious marriage in ancient India, in all of which
the bride's father is anxious to give away the bride with orna-
ments and presents to the bridegroom. The same result would
also follow where girls are prized,” where they may be given as
presents, valued on account of t.heir worth, to persons, held in
high esteem (like the priest in the Daiva marriage) whom the
father wishes to please. This mentality we find depicted in
many of the marriages narrated in the Mahabharata.

Where endogamy is strictly forbidden there might be
groups of intermarrying races living in amity with one another,
between whom marriage would be a perfectly peaceful transac-
tion and would be entered into in one of the forms above men-
tioned. Where there is strict exogamy and a clan finds itself
placed among, more or less hostile races or, where t¥1e fancy of
a young man leads him to seek a bride from a hOStllC. commu-
nity, marriage by capture would become the approPrlate form
of marriage.  Cases of seal marriage by.capture in the past
’hiét'myjag “well as aniohgst savage Of semi-savage races of the
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present day are well-known.  But in many cases the fight has
sunk to more or less of a formality or a fiction. It is, in many
places, looked upon as a point of honour not to let the bridegroom
take the bride without a show of fight, although,.as a matter of
fact the marriage has been pre-arranged. Customs also develop
out of this, by which the bridegroom is required to show his
prowess either by fight or otherwise, before a girl is given to him.
Cases of such customs are found in the wedding of Sita in the
Ramayana and of Draupadi in the Mahabharata.

In every society however, there is a tendency for the affec-
tion of the bride to assert itself in the matter of the choice of
the bridegroom. Even amongst savage races who deny any
scope to the choice of the girl in the matter of selection of the
bridegroom it s often found that prohibited unions are effected
by elopement and a bride can in most cases have the man of her
choice if she is sufficiently insistent.! Wherever adult marriage
prevails, therefore, there is a tendency for the choice of . the girl
to become an important determining factor in marriage. This is
illustrated in the history of ancient India where at a compara-
tively early date, not only were marital relations often established
by elopement, but the Gandharva form of marriage was favoured
by some schools of law om account of its being founded on
affection,® and Swayamvara was a well established institution
from the days of the early traditions embodied in the Maha-
bhirata. On the other hand, various motives may impel the
parents not to permit a free scbpe to the choice of the daughter
in the matter of marriage. It may be, that such choice prevents
the fatherfrom getting an adequate bride-price. Or, it may be
that the young brides are liable to get into scrapes or into

1 Vinogradoff, op. cit,, Vol. T, p. 210; also Westermarck, op. cit." The Mahabharata
stories of the elopement of Rukmini and Bubhadra are evidences of such elopement in
Ancient India. .

* Bandhdyana says ISR gvalw & ¥\guagrq “ Some praise the Gandharv
‘marriage, becausc .it is founded on affection.” Baudhayana Dharma Sutra, 8, BB,
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unsuitable alliances which might bring down the honour of the
family ; or there may be a real desire on the part of the father
to protett the children against the rashness of youth in making
an unsuitable cthoice. Wherever such tendencies predominate,
we can notice a movement in favour of the marriage of girls
before they attain the age of puberty. This tendency results
sometimes in the institution of infant marriages between very
little children.! In many other cases however, it is not actual
marriage that takes place but only a betrothal which is matured
into marriage by some ratificatory act when the girls attain
puberty.

The Paisacha form of marriage referred to in Hindu Law
is a somewhat remarkable case. According to Manu’s descrip-
tion of this form of marriage it consists in the ravishment of the
girl by the bridegroom while the girl is either asleep, intoxi-
cated or otherwise out of her senses. According to the descrip-
tion given in the older texts of the Aswalayna Grihya Sutra
however, it appears to be a marriage with a girl who has been
procured by theft while her relations were sleeping or under the
influence of intoxicants. In this,form the Paishacha marriage
is really nothing more than the theft of a girl, which is recognis-
ed almost to the same extent as mdrriage by capture, as a mode
of acquisition of girls among backward races even to-day. But
the form as defined by Manu is also intelligible amongst back-
ward races. We find that when a woman has been ravished by
another man the relations of the woman insist on the ravisher
taking the woman. This is looked upon asa form of punish-
ment of the ravisher.?

In all these various forms of marriage the idea is to acquire
dominion or control over the woman. Slowly however the
recognition %l the personality of the woman asserts itself and

! In the Vedas ndult murringe is contemplated, But as early as the Grihyas we find
& Nugnikd prescribed as the most suitable girl for marriage. Nuguiké is, a girl who is not
-yet nshamed to zo sbout naked, (See eg., MAnava Grihyn. VII1, 3}

* (f.  Westermarck, History of Human Marriage, rd edition, p. 388 seq.
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marriage comes to be looked upon more and more as a partner-
ship by mutual consent between the husband and the wife for
the greater happiness of both. This tendency leads to the
position of women as it survives and as it promises to be in the
future. But we must not forget every form of marriage that
there has been has had its relative validity with reference to its

own times and particular environments.



CHAPTER VI.
SONSHIP.

The concept of paternity is by no means an absolutely
Patornity probubly primitive one. The relation of the son to
z::gfg;:::ff;\ in pri- .thc .mother s an obvious natural fact and it
is still further emphasised by the association
between the mother and child during the prolonged period
of nurture and upbringing of the child. The relations between
the mother and the child therefore meet us on the threshold
of the history of human society. * Paternity however is a
more difficult concept. In its mature form it is based upon a
recogtfition of procreation as a natural fact. The existence of
backward races, however, among whom the natural fact of
fatherhood is unknown indicates that realisation of the natural
relation between father and son wa%s a comparatively late acqui-
sition of humanity.
The first step towards the® recognition ol paternity 1s
Couvade. perhaps indicated by the curious ceremonies
known among some savage races, which have
been called couvade. It is found in various forms, but the
essential idea in it is that the father has to pretend to lie
with the child after it is born. By this fictitious lying in, a
relationship is supposed to be established between the father
and the child. And this relationship was apparently unconnect-
ed with the fact of procreation.
Among® some races apparently, sonship was identified with
kS the notion of dominion. All children over
whom a person exercises father-right are his
e children. That would be the natural concept
amongst. - the polyandrous races of the Tibetan type where

"l’x‘t‘)pri«ﬁﬁa.rj concept

of sonship. .
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natural paternity would be indeterminate, but all the brothers
who have the same wife would be fathers of all the children of
the woman. The analogies which we actually find emp]oyed
to justify the concept are those of the produce of one’s field
or the increase of one's cattle. The children of one’s own
woman are one’s own on the basis of the proprietary right
over the woman.
By an extension of the argument underlying this sort of
Patornity cstablish- paternity, father-right could be established
ed over other people’s  Over other people's children also. We find
childrev. quite early in history that father-right can
be sold, given away or acquired; thatis, as soon as father-
right is conceived as ownership and ownership i1s conceived as
capable of transfer. Father-right is now found to be acquired
in ways in which ownership can be acquired.
The recognition of natural fatherhood is a fact of far
Comsequences of the di.ffercnt impm"t. This 1s ‘always assbeiated
recognition of matural  with the fostering of the child by the father
futhe-hood and the mother together and the establish-
ment of relations of tenderncss,which is absent in the proprie-
tary notion of fatherhood. It represents a very great advance
in civilisation and culture ands w1 its earlier stages, it is inconsis-
tent with the existence of artificial fatherhood of the other
type. Once paternity is conceived as consisting in procreation,
naturally the son begotten by oneself on one’s wife would stzmd
in a category apart. o ‘
A study of the institutions of Aryan races leaves no doubt
Natural  pateruity that the early Aryans before their separatxon
ostablished in carly had already developed this idea of paternity.
Aryan soclely. We may also infer that the fact of fictitious
or artificial paternity was unknown to them. Th#s conclusion
appears to be suggested by the absence of any common. _name
for the institution of artificial sonship in the various "Aryan
languages, although the institution of adbption appears to have,
‘been almost universal amongst ancient Aryan races. It is also
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further strengthened by the fact that during a fairly long period
of their history in India the Aryans did not recognise any
~ secondary sons.

In the Rig Veda the son is found to occupy a high place

Somehip i the Tt m the ."vlf'fcct'ions of fath§rs and his religious

Veda. mportance is also conceived to be very great.

But the Vedas throughout conceive the son

begotten on one's wife as the only possible form of son and no
secondary sons are thought of.!

The entire ritual literature of the Srauta and Grihya Sutras
moreover confirm this view, inasmuch as there is no ceremony
in that literature appropriate to the affiliation of a son. The
significance of this important omission will be clear when we
remember that every important event of the everyday life
of the Arya as well as each determining incident of & man’'s life
is provided with an appropriate ritual in the Kalpa Sutras.

lte 15 often too readily assumed that the passage from the

legitimate son to the adopted son is more or

Transition to second-  Jess jmmediate.  For, we find the institution

ary sonship. . . i )

of adoption in mest peoples in some form or

other. Fustel de Coulanges suggests that the transition was
effected through the desire for pgrpetuating the family sacra.

Although the secondary or artificial son is a fairly wide%-
spread institution, it would be wrong to suppose tl.xz‘;t the tral“x:Sl-
tion was directly from natural paternity to t_he .hctmous paternity

by adoption. From what I h'aV(.-: s;m.i it 1is clea}' that the
ré\cognition of natural paternity existed in Aryan socxe.ty before
ﬁct"itjoué--paternity was recognised by them and paternity of the
pfoprietafy type, without reference to nat?‘ral fatherho'o.d haq
died out, if it ever existed among them. The .recogmtnon of
fictitious . ‘paternity came gradually, and adoption was nf)t the
earlie%f form in which it was recognised, at any ratein India.

' er konne durch Adoption ersetzt werden, denn * was von

Y NG ben, . )
Nicht soll man glan .Kommenschaft.” Zimmer, op. cil,, p. 318,

vinen andern gezeugtist keine (rechte) Nach
Rig Veds, VII, 4, 7-8..
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Artificial relationships are known to have been established

in many places by other means than adoption.

ol omenme °ferti- - Kohler mentions two important modes : fos-

Fostorage. terage and blood fraternity. When a.child is

brought up by a person not its parent a

relationship is established between it and its foster parents and

their relations, which is largely akin to those of blood relationship.

There is no fiction in this case. The bond of affection is in this

case quite real and the legal relations which are established are
merely analogical extensions of natural kinship. |

Blood-fraternity on the contrary arises from a circumstance
familiar to primitive and ancient societies.
Two persons who want to become blood-
brothers taste each other's blood. This is supposed, according
to primitive conceptions, to create a complete identity of being
between the two. The act of eating and becoming one with the
thing eaten are associated together in primitive thought in
numerous conceptions.’

These are the more familiar modes of creating artificial
relationships in primitive and retarded societies. On the
contrary, adoption or the making of another's son one's own
where the idea of natural paternijty is already developed, involves
the taking of an intermediate stage-—the recognition of property
in sons.
~ In a sense, as | have said before this is a more primitive

idea than the fecognition of natural paternity. -
o Evolution ofudopted Byt the recognition of natural father}_iood _.
seems to result 'in the elimination “of the
primitive notion. At least, that is what we find in ancient Aryan
society. Aryan society, placed amidst peoples with a different
civilisation, appropnated and possibly re- approprlatqd ‘the idea
of ownership in sons and with it the concept of secondary sonshxp
by purchase, adoptlon, etc The mere fact that sonsh‘ip by “

Blood fraternity.

[}
e 1 Thu nnderhea ﬂle ldea of sacrdment and of -eating the tot:em, and the I’umsha.medhaf,v
sa.cmﬁ@e (See R. 8. Tnved: S Yagna R’atha in Benguh ) T ST



EVOLUTION OF LAW 6%

adoption is common to Rome and India does not in this case
indicate a common origin of the institution.

The history of the evolution of secondary sons in ancient
India is very imstructive, as illustrating the very gradual stages
by which the transition from procreative paternity to that of
adoptive paternity may be effected. It is not suggested that
the same course of evolution was followed everywhere. What
it shows is that elsewhere also the transition may have been
similarly gradual.

I have mentioned already that the Vedas did not recognise
secondary sons and the Grihya ritual is inconsistent with the
Prionity of sons exister}ce of secondary sons. But so soon as
born in the house e arrive at the stage of the Dharmasutras we
ﬁ;(t’;da:gg:ei(tx Snctent  find not merely the son by adoption but twelve
fudia kinds of sons referred to. Now, in the
earliest enumerations of secondary sons we find a primacy
accorded to sons like Putrikdputra, or the son of the appointed
daughter, the Kshettraja or the son of one's wife begotten
by another, Kanina, or the son of one’s maiden daughter

and so on. .
A consideration of the entlre evidence relating to the
evolution of songhip, leaves little doubt that
o q:;z\;.p 0‘;&&?3}3& these secondary sons were adopted. by the
::rr;“lﬁta the proprie-  Aryas in India from their nf)n-Arya neighbours
‘ among whom not procreation, but ownership
‘of the mother was the chief determining factor. Pressed by a
crying need for male chlldren perhaps, or from other social
necessities, the Aryas adopted all these concepts and along with
these the idea of sonship as essentially consisting in ownership.
And, we find Vasistha in his Dharma Sutra basing the insti-
tution of adoptton e:\pressly on this fact of the father being the

absolute master of the son, by virtue of his bemg the author

of hxs bemg .

3 See on t:]us sub)oct my paper on Bonship in Aucient India in Man, Vol, XXI1V, 32, 42,
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Fustel de Coulanges exaggerates the importance of the
The religious busis religi(atls.elexl)exlt in adoption. The 'p'a'ternity
of ndoption not primi-  was primarily due to the acquisition of
ownership by transfer, the religious and
social ceremonies were additions to the transaction made,
because, to the Aryan, a religious ritual was an indispensable
accompaniment of every important event of life. The nature
of the ritual however i1s umportant. In Rome, as Fustel de
Coulanges points out, some of the rituals appropriate to the
birth of a child were performed at adoption.  That indicates
that the ceremony was improvised out of the ancient ritual law
proper to natural soms. In India we have something similar
to-day, but while the Grihya sutras are wholly silent about rites
of adoption, Vasistha in his description of the ceremony of
adoption prescribes only a Aoma with the cyd/iritis which was
a general sacrifice of auspicious effect performed on every con-
ceivable occasion. ¢
Far more important are the other provisions of Vasistha's
text. He lays down that the king should be informed previous-
ly and all kinsmen invited t6 the ceremony. That signifies that
a recognition of the son as a kinsman by the kinsmen of the
father was necessary for adoption. The same thing we also
find in the Aetleidung of the old Norse law.! The essential
things in adoption therefore were, firstly the acquisition of
authority by transfer of owm,rahxp and the recognition of kinship
by the kindred. The genius of the Aryan race however soon
overlaid the institution with rituals and also developed, appar-
ently independently, in Rome and India, the notion that son-
ship is a spiritual relation created by the sacra. This idea
underlies the speech of Cicero referred to by Futel de Coulan-
ges.? It is a quite familiar concept of the later legal literature

! Kobler, Philosophy of Law, p. 116. :

* Cicero Pro Domo 13, 14 quoted by Fustel de Cpulanges, “ To adopt 'is to seek by
reguler and sacred law that w]nch by the ordinary process 0t nature he is uo longexr ' ahle
to obtain.”
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of the Hindus. But that this was not the essential idea in an
earlier age is indicated by the absence of any specific ritual
calculated to create such occult consequences in the earliest
texts on the subject.



CHAPTER VII.
JupiCiAL PROCEDURE.

Administration of justice or adjudication had, as has been
L ... already mentioned, a long history behind it.
Qrigin of judicial . N . .

procedure in private Some forms of ancient and primitive judicial
rovense procedure are known to us. From those
might be inferred a course of history originating in private
revenge and culminating in modern judicial procedure. Here,
as well as elsewhere, we have got to bear in mind the warning,
which I have already given, against attempting to construct a
single universal course of evolution of legal remedies. There
can be no doubt, however, that the foundation of the entire
system of the administration of justice lies in the instinct of
vengeance.! A person who feels himself injured seeks ven-
geance ; and a person who.wants a thing to be done for him-
self by another tries to get it done, in either case by his own
efforts, if possible. If he fails, or thinks he will fail, he seeks
the assistance of his family and kindred. In primitive society
we find the kindred are all bound by the most
drastic religious sanctions, to help their
kinsmen it these feuds. A dispute between two persons
therefore generally terminates in a fight, either between
individuals or between families or clans or tribes. For a very
long time in society this is found to continue as 2 normal and
honourable mode of ad]ustmg disputes. Blood feuds are found'
t -prevaxl ih otherwme qunte civilized commumtle‘; e

.

Blood-feuds.

' Holmes, Commen Larw; Lecture 1, pp. 2 ef seq.
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At some stage in the history of society however there is
an interposition of communities for a settle-
mﬁ'.‘.?‘i,*;‘;‘,’““.'““ ofcom- hent of disputes. This interposition takes
different shapes in different communities,
determined to a large extent by the peculiar condition of the
community, their social organisation, the effectiveness of their
sanctions and numerous other circumstances. Thus amongst
some people, we find disputes are settled by the entire tribal
assembly,’ among others they are taken to the king* among
yet others they are referred to the adjudication of specially
sacred persons, whose decisions are looked upon as the decree of
gods.®
The study of the Reman Legis Actio Sacramento leaves an
impression that the king first interposed bet-
Thelkingsintarference: \ween citizens in order to prevent an actual
fight, and induced the parties to refer the matter in dispute to a
person,upon whom they had confidence. This may have been
done by some primitive kings in order to maintain peace
amongst the citizens among whom it had to be maintained, per-
haps to prevent weakness in tharanks of the citizens in their
wars against other races. TRe results were perhaps found
satisfactory and other people whq had disputes, wished to have
the matter settled by the king. The king perhaps would not
interfere or was not permitted to interfere in disputes except for
the definite purpose of preventing a determined conflict between
its citizens. Therefore, even if there was no armed conflict, the
parties had to pretend to prepare to fight, in order to give the
King the necessary opportunity and jurisdiction to interfere. A
history somewhat like this perhaps lies at the back of the Legis
Actio Sacramento, in which we find the real fight between

' E.g., by the Thing” of the Njuals Bagn. :
2 E' ¢., in Greece of Homer, and Rome before the Knpubhc Later, the Pmtor atood in
Rmne in the place of the King. .

Cos I‘ Ges t.he Parmhads i Idin or the stars guers Among the Ktwsltes m Bmesum '

descﬂptxon L L e
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parties reduced to a symbolism. Instead of fighting with a
spear, the disputants pretend to do so with a wand and the
Praetor who represents the king thereupon interferes. .There is
in the Legis Actio Sacramento no reference of the matter to an
arbitrator chosen by the parties, but an appointment of a judge
by the Praetor. But in the litis contestatio, a formality is gone
through which keeps the appearance of the Judge being chosen
freely by the disputing parties.” In this dramatic representation
very probably survives the first interposition of the King in a
dispute between Roman citizens in ancient Rome.  This is not
the absolutely primitive idea of adjudication, at any™rate, so far
as any Aryan race is concerned.
ividence among other Aryan races and also perhaps in some
of the Roman institutions indicates an  earlier
ml];lu;il(i_;:imitﬂﬁ"“ of stage m which '.\‘}IC]] {l(ljtl(li(?.::{ti(‘)l1 was done
' without interposition of the king, by clans or
religious bodies.  The 1. A, Sacraments therefore really re-
presentative, not of the first act of adjudication in Rome but
rather of the first interposition of the king i the adjudication  of
disputes. This is quite clezr from a studv of the institution of
the Germanic and the Celtic'races.  In India the history will
perhaps be found to be cle.!,r]\ recorded, if only we critically
interrogate the legal docunwnt\ that we have got. Such a study
reveals to us that long before the king came to adjudicate on
disputes between persuns such disputes were quite peacefully
decided by the intervention ol the Kulas, (family or clan
assemblies) Srenies (Guilds of men following the same occupa-
tion) or Parishads (assemblies of learned men who knew the
Law) and such other autonomous bodies.*
That in India also the interposition of the king in the
decision of disputes was prompted by the same njotives as in
Rome, although not in the identical manner perhaps, is indicated

Sohm, Ihstitates o,f Roman Law (Lraus. Ledle, 3rd Ed., p. 226),
Ben Gupta, Sowrces%of Law and Society in Ancignt Indin; pp: 18 et ser.
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by the fact that in the earliest nstances of disputes which are
desided by kings. we hnd only thefts and offences of violence.
It 1s ondy gradually that we proceed from this stage to that in
which the king adjudicates on every kind of disputes. 1f we
are in search therefore, of the absolutely primitive act of adjudi-
cation in Aryan society, we have to go behind the symbolism
of the Legis Actio Sacramento. We can see that beyond this
lies the adjudication of disputes by clans and guilds and

religious societies. '
But the history of Aryan society leads us no further back.
The study of primitive Semitic society gives
S;,',‘,‘;:‘i";;";;{.\e‘t’;jf“"'“"’ us a glimpse at what was apparently a more
primitive condition of things. The Law is

thus summansed by Cook:!

“Among primitive Semitic communities there is properly
speaking, no law and aw-givers.  But it would be a mistake to
infer that there was lawlessness.  Tribal custom, and with it is
involved religious custom, is the strongest of laws. A thing is
lawful because it has always been considered lawful ; things
that are unlawful are things that are not wont or ought not to
be done.  Within the tribe all mén are on a footing of equality
and under a communistic system,, petty offences are unreason-
able.  Serious misdemeanour 1s punished by expulsion; the
offender is excluded from the protection of his kinsmen, and the
penalty 1s sufficiently severe to prevent its being a common
occurrence. The man who is wronged must take the first step
in gaining redress, and when it happens that the whole tribe is
aroused by the perpetration &f any exceptionally serious crime,
the offence is fundamentally regarded as a violation of the
tribe’s honour, rather than as a personal grievance on the part
of the family of the sufferer. Courts, as in Babylonia, for

the adequate punishment of offences and legally ordained

! l,faws of Moses and Hcmmlurulu, Extract in Koconrek and Wigmore, - Prnmtwe aml
Anment Legal Instltuhons, pp- 655 et, req. :
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punishments are not yet in existence. This essential distinction
between primitive Semitic and Babylonian procedure comes out
most clearly in the case of blood-revenge.

““The familiar Semitic conception of the sacredness of blood
whether human or animal must have long been forgotten among
the Babylonians, whose code is characterised by the frequent
application of the death penalty. It is unnecessary to point out
in detail how the Semites have been influenced by this concep-
tion. The inviolable nature of the blood-tie which makes
kinsmen brothers and the responsibility attached to the shedding
of blood, lie at the very root of the almost ineradicable system
of blood-revenge. If a man has killed one of his own group he
has committed an offence for which he cannot expect to obtain
protection from the members of his tribe. He may be solemnly
put to death and this was primarily effected without the spilling
of blood, or he may be formally expelled, in which case he
becomes an outlaw. In any case the community must be
purged of the presence of the impious member. On the other
hand, when the slayer and the slain are of distinct. groups, the
principle of the sacredness oi blood reacts in a different manner.
The group of the slain, on the one side, are bound in point of
honour not to leave their kinsman's death unavenged; the
slayer's group, on the other, so far from being under an obliga-
tion to surrender the guilty one, regard it as equally a point of
honour to unite to protect him. There is blood-feud between
the two groups. Any member of the aggrieved group may
retaliate upon any of the slayer's group, and until satisfaction
is obtained, this state of feud continues. Naturally, under the
circumstances, there may be indiscriminate slaughter, and the
blood-feud is prolonged indefinitely. So deeply rooted is th
practice that blood-revenge holds good among the wild
Bedouin tribes of to-day. Certain modlﬁcatlons, howe
gradually introduced with the object of prevent
internecine fights and the msecunty ‘of |
‘entailed. Blood-wit was offered and accepted, the responslbzht.y:
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for murder was confined within limits, and retaliation restricted
to the guilty party and immediate relations.”

A study of the savage races of to-day and of the early laws
of Germanic races,' gives further support to the conclusion
that, everywhere, administration of civil justice originated in
some similar manner. The person wronged seecks revenge,
which, unless the wrong-door is a member of the community, he
can always have with the assistance of his community who are
pledged to support him.  This naturally leads to the interposi- -
tion of the communities as arbitrators in cases where both the
parties are more or less amenable to the influence of the
community. This arbitration may have come into existence in
various forms and ways, but the motive behind it is everywhere
the same, namely, to prevent, if possible, a blood feud.

The most pripitive adjudication of disputes seems  to have

taken the form of a decision on  the question
m':,?,j:g]if(ﬁ?t):-;::mm" of the kind and qua]it_v.of vengeance t'hali. the

aggrieved person is entitled to get in justice ?
That is why we find primitive law almost everywhere taking the
shape of a tariff of damages to e paid fu.r different kinds of
wrongs. Lhese damages represent an improvement upon
the primitive measure of damgges which is a measure of
justified revenge. It is represented in the law of an
“eye for an eye, a tooth for a tooth " or the /Jex faliwms of the
Twelve Tables. A later stage is reached when, instead of the
wronged parties being permitted to take the revenge adjudged,
the community adjudges the payment of a sum of money or
other property as compensation for the injury done. This
composition of wrongs was apparently a voluntary remedy
which depended upon the choice of the wronged party. Later on

1A good gmmx.mry of the conelusions drawn chiefly from Cermanic sourcos will be
found in Vinogradoff, op. cit, Vol. T, Ch. X ' . . ‘
2 Vinogradoff, op cit., Vol 1, p. 348, observes, “ It may be said that an ancient trinl was

) ’ T . I3 I3 .
not much more than a formally gesulated struggle between the parties in which the

judges nad.to act move as ampire and wardens of order anad fair play thun as investigators
of the trath.” . ' ‘ ' ' :

10
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however, it became the usual thing, and we find the composition
is forced upon people by the conscience of the community and
freedom of taking revenge is gradually taken away. This leads
to the formation of elaborate tariffs of damages for various kinds
of injury which we find in ancient laws as well as amongst
retarded communities.
An important fact to notice about the early law of proce-
dure 1s the religious sanction attached to it.
t_h:‘?“j‘gi“’)‘;iﬁf:"({gf‘i":;’e"’f The litigation is, throughout, a religious process
and is generally started by the taking of an
oath by the parties. The man who loses a suit becomes an
offender against the religious law for having taken the false
oath. This is the idea underlying the Legis Actio Sacramento.
The sacramentum was originally meant as a pua mentum or
peace-offering to Gods ro appease their wrath on account of
their false oath.! Maine supposes this to have been the
remuneration for the judge such as is indicated .in the
Homeric legend relating to the design on the shield of Achilles.
This does not seem to be supported by the testimony of the
early Roman law itself, which looks upon this as a peace-
offering. At the same time there is evidence in ancient
law of the parties paying for the decision of the dispute.
The two talents paid by the disputants in the Homeric legend
find their counterpart in the Hindu law which provides that the
party losing has to pay to the King an amount equivalent to
the amount decreed, to pay for the trouble taken by him or his
judge. But whatever that may be, the great importance
attached to the oath and the religious part of the litigation
indicates that the chief operative element in the suppression
of the private feud was not so much the authority of the ng_
or the Elders as the sanction of religion, -

[} Muirhend, Roman Laswe, p. 182, Sohm, Institutes of Roman {baw, p._231‘. notu," o B



CHAPTIER VIII.
LAaw or CrRIMES AND CRIMINAL PROCEDURE.

While violent wrongs were undoubtedly the first to be
Absonce of Criminl remedied b) Civil law, a n.otablc feature of
law proper in ancient many ancient codes of law 1s that the element
v of genuine Criminal law is entirely absent
from them. The Leges Barbarorum are more or less tariffs of
damages payable for particular wrongs, pre-eminently violent
wrongs, such as murder and maiming. The wehrgeld or com-
position payable for every offence 1s fixed. In the Njals Saga
we find how coolly murders committed by members the family
or slaves are compounded for between heads of the families.
The Anglo-Saxon Codes are also tariffs of damages. FEarly
Roman law too provides only civil remedies for wrongs and
there is no regular procedure by which crimes may be punished
instead of being compounded for. :

When an offence roused st resentment of the entire
community it would be punished in early Rome as an act of
State, by the Legislature itself.

In course of time, as Maine points out, cases of this

character are referred in Rome to special

ioTaine on the Svee committees or Questores of the legislature.

- As the occasions for the appointment of

Qusestores multiply, permanent Qu:stores are appointed who

would deal with particular classes of cases. These Quastores

are thus gradually transformed into regular -courts for the»
" decision of criminal cases of a partlcular character.

The action of the state for the pumshment of offences was
alled forth ongmal]y by acts directed against the state alone,i»

_;or pessnbly by an_ outrageous offence “htch raused the wrath :



76 EVOLUTION OF LAW

of the entire community. Gradually however the state “begins
to take a larger view of its functions and interests and under-
takes the punishment of other offences. This process goes on
till a whole class of criminal offences is established. These
offences are distinguished from delict in this that they are
punished by the state either by corporal punishment or by
fines, while a delict is compensated by payment of damages
to the wronged party, though the amount of the damage itself
may be penal rather than reparatory. It seems also that the
Romans gradually developed the theory, that crimes were
violations of the right of the state. But, even then, the state
did not rise to the sense of its rights in the matter of private
wrongs like theft or assault all at once ; but gradually extended
its activities towards punishing these as people began to develop
a wider notion of its rights.

This, in brief, is the history of Criminal law in Rome
according to Maine.  But this is not the whole story, even
inrespect of the law of Rome nor a history that we find followed
everywhere. It would be altogether unjustihable to conclude
from this that the concept* of offence was necessarily later in
legal history than that of delict.

To get a real grasp of the significance of ancient law in

Rome or Germany we have to take the laws
Crime and yevenge.  and social institutions all together. When
we consider the laws as supplemented by
other social institutions, we "shall find that, while the laws
speak of compensation for wrongs, there are beside the
laws other ways in which offences are dealt with. In the
Njals Saga, while the heads of families are coolly compounding
for the deaths of their slaves and dependants other members
of the family are planning revenge, and revenge they do have
and are justified in having. That represents primitive .society
‘before the administration of criminal justice was known. When
a person was injured he would have his ﬁ'evenge, and his society,
hig kinsmen would aid him in having his revenge.
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As we have seen before, the state’s first act of interference
with this self-redress took the shape of arbitration, for the
purposes primarily ol determining the extent to which ven-
geance was justified and, later, for awarding an equivalent as
damages for the injury.  This was originally only an alterna-
tive remedy for the injury. The wronged party might agree
to have his revenge bought off.  That is as far as the law
would go. If the compensation was deemed inadequate, there
was always the right of seeking revenge.  Compulsory compo-
sition came later, and when it did come, it was often got
round by secret murders as we find in the Njals Saga and also
in the vendettas of much later days

There was also another factor by the side of the repara-
tory law which helped to keep society m order. There was
religion with its code of sins and punishments after death, to
be compounded for by penances and expiations in this world.
The rehgious organisation of socicty was more ancient than
the state and its sanctions were, i those davs, much more
effective than mere human sanctions.  Everywhere, in primitive
and ancient times, we ind penances imposed by religious law
for offences long before crimés are punished by the state.
The punishments imposed by raligion were sometimes very
drastic. Death, maiming, disfigurement and a wild variety of
physical chastisements were included in the schedule of penan-
ces.  On the other hand there were drastic social sanctions,
extending from more or less Tharmless privations to the utter
exclusion of a member from society, as in the case of the fHomo
sacer or aerarius of Rome br the abhisasta of India.  So that,
before the state undertook to punish offences, _the idea of
offence and punishment had already become familiar to the
people in thg religious law.

There is a remarkable circumstance to be noticed in thc
scheme of sins and their appropriate penances. Penances are
provxded as less drasticesubstitutes of punishment in after life.
We therefore find lurid pictures of the punishment people. suffer



78 EVOLUTION OF LAW

after death for sins committed during life. Maine has drawn
attention to the fact that these punishments in hell are
conceived very largely on the principle of retahation, the inflic-
tion of appro\lmdtel) the same injury on the wtong-doer that
he has inflicted on his victim.!  Generally speaking the retalia-
tion of justice in hell takes the shape of a much severer injury
than the sinner has caused in life. At other places, the punish-
ment draws its appropriateness from some injury being inflicted
on the offending limb or some other fanciful punishment the
clue to whose psychological basis we have probably lost. It
is probable that these pictures of hell are merely aggravated
forms of what actually prevailed in the society of those days
The penances prescribed for the sins also partake of the same
character more or less.  Penances for imjuries caused to others
very often take the shape of the voluntary infliction of the iden-
tical injury on the wrong-doer himself.  Occasionally .we notice
the idea of reparation. At other times the offending Timb s
punished. In this way the carly law of penance seeks to approxi-
mate, in its punishments, to the mjury which the wronged party
would like to inflict on tHe  wrong-doer. In the developed
Indian Law of penance, there is morcover the idea of purifica-
tion of the mind by self-mortification, worship or contemplation,
most notably associated with sins not affecting others. But
there is enough material in this law of penances to justify the
conclusion that religious society in primitive times sought to
check offences by punishing them through penances and, in
inflicting these punishments they were largely mﬂuenced by the
standards of the law of self-redress. }

It is in this religious code of Sin and Penance, which
“existed side by side with the reparatory code of civil law in
- primitive society that we have to seek the roofs of'g'lawfbf‘

Crimes. - Even in Rome, it seems probable that the legislature
~was moved to inflict punishments on  parricides and similar

Maine, Barly L and. Cnston; Chinp.
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‘offenders very largely by reason of the fact that the offence was
very seriously against religion. In India we find that at quite
an early age the king comes in to assist the religious law and
inflict punishments on offenders against religion and incidentally
punishes some violent wrongs. [t scems probable that in India
punishment of violent offences came into existence before civil
actions. It was the same in Persii. The Vendidad speaks in
terms of corporal punishments of wrongs, though later interpreta-
tion of the law has transformed the Aspalie Astra and the Sraosha
Charana into formulie {or expressing the measure of damages.

The king intervened to compel people to perform appro-
priate penances for their offences and he made his might felt
by inflicting punishments himself.  He also intervened to regu-
late self-redress.  He took the vengeance out of the wronged
party by inflicting 2 punishment on the wrong-doer which would
satisfy the injured party.  This interposition in the matter of
seli-help and of penances evidently laid the foundation of the
criminal jurisdiction of the king.

The interposition of the king depended  very largely on the
position which he held in society. JThe chief of a clan who is
only primus inter pares is not®likely to be able to assume the
authority to punish a clansman. _That seems to have been the
position of the chiefs in Ceesar's Germany. There was there-.
fore no criminal jurisdiction of the chief though civil arbitration
prevailed and very likely private revenge and blood feud pros-
pered except in times of war®when the magistrates or tribal
chief had the power of life and death for preventing offences.!
In India on the contrary, the*community settled down in peace
very éarly and the king stood out as a very superior person
‘with boundless power and very great sanctity. It is here there-
fore that we, find criminal jurisprudence grow much quicker

) 1 Cmsm- qnoted by angmdnﬁ op. cit, Yol. 1, p. 345, It is noticeable tlm,t Crerar
dishngmshes between the mngnstrnfen who “ vitw nescisque habeant potestafem ™ nod. the

-"‘prmcupcs regumum ‘who “ jus dwum contrm,eramsque mingunt ’ implying the admlmatmc:an
of eivil’ Jnshea by arbitration and. not crlmmal mstn-e by punishment.
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than elsewhere. In ancient Rome the king was never very
much above his people and what pre-eminence the king had was
extinguished by the early establishment of the republic. The
authority of the state therefore in punishing crimes was slow in
growing up there.

In India therefore we find a wholesome criminal jurispru-
dence is established much earlier than elsewhere. Originating
in private revenge and the concept of punishment in religious
law 1t quickly developed a theory of the obligation of the king
to protect his people by the punishment of criminals. At a
very early epoch, the criminal law here has entirely shed its
association with the /ex fal/ionis and we find private revenge
rigorously put down and reduced to a perfectly modern rule of
private defence.  Corporeal punishments, including death,
maiming, whipping and other very severe penalties, as well as
imprisonment and fine are inflicted, at first by a fixed tariff, but
gradually in accordance with a rule of justice in which due con-
sideration 1s given to the circumstances of the case, the age and
position of parties, the moral and educational standard of the
offender and every other circumstance which is relevant to
Criminal justice.' '

In course of time Hindu law develops a philosophy of Crimi-
nal justice which reveals the root of the criminal jurisdiction of
the king in the religious law of penance. [Dharma is the eternal
order of things and regulates the whole world as well as the
life of men. When a man commits a sin he violates Dharma.
To adjust the equilibrium of Dharma, it appears in this world
as danda or punishment> When a'sinner gets his punishment
from the king his sin is wiped out just as much as it would be
by penance. The king is bound to give appropriate danda to

! Yajuavalkya, L. 368,
“The King should inflict punishment on those deserving it after knowing (consider-

ingj the nature of the offence, the place, the time, the strength (of the offonder) his age,”
‘acoupation and wealth,” also Manu VII, 18, Apastamba XII,51. : _ E .
- Manu, ViI, 14, 18‘,;'22-%. Yajn:, 1, 354. i o
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the offender, though there is a slight recognition of his right of
pardon ! in later law. If he fails to inflict the appropriate
punishnrent through weakness or error, the offender is relieved
of his sin, butsthe offence falls on the king and he must perform
an appropriate penance to satisfy the outraged dharma.® Nay
more, if the king fails to keep his people on the right path by
inflicting appropriate punishments, all the sin that they do by
reason of the want of protection falls on the king *

It is thus seen that the king or the state acquires an
interest in the punishment of offences by reason of its associa-
tion with religion. The state is pretected by Dharma and if
Dharma is not maintained the state falls to pieces.  This indi-
cates the historical origin of the interest of the state in the
punishment of crimes. India never passed beyond this stage
of dependence of law on religion. But in other places when
law ceased to be associated with religion, the interest of the
state irt the punishment of crimes continued for other reasons
and other philosophical justification had to be sought for the
punishment of crimes.

' Apastamba, XIT, 52,
? Gantama, $I9, 48,
3 Yajn, I, 337,

I



CHAPTER IX
Civil. ACTIONS AND EVIDENCE
A—Law of Evidence

From what has been said before it will be clear that

No o of proce. primitive judicial proc.eduT'e “was chiefly con-

dure or evidence in cerned with the determination of the amount
primitive law. o e .

of justified revenge or reparation. A proper

law of procedure or evidence is no part of this action. The

community through its accredited heads interposes in a dispute

simply for the purpose of seeing fair play.

Gfadually, however, the need for rules of procedure begins
to be felt. The earliest part of these rules are rules of evi-
dence, or principles for the determination of questions of fact
when facts are in dispute. It need not be assumed that the
earliest interposition of the community or the state in a dispute
must have involved a determination of .questions of fact. On
the contrary, it*is quite conceivable that the state interposed
only for the determination of the amount of justified revenge
or composition where the fact of the injury was not in question.
Questions of fact seem to have rarely troubled people in
ancient times where people lived in small communities in which
everyone knew about every body. else's affairs very well. In
the Njaals Saga the murders which are compounded for by the

" heads of families never seem to have raised troublesome ques-
tions of fact. The facts were takén for granted. The only
question to determine was the amount of compensation. Soon,
however, disputes would arise in which facts were not undis--
puted ; one side averred facts which the other side disputed.
The community would have to decide in such cases what the:
Yacts were, - ” ‘
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How was this to be done? The normal course in modern
society would be to take evidence on both sides and weigh their
Divine " testimony respective . values. That is the procedure
g:;bgﬂ.szor doi- which we find developed at a very carly stage
: in Hindu law, where the earliest extant laws
lay down that the king was to determine the truth from the
testimony of witnesses. So too in other early systems in which
judicial procedure has become fairly developed. But by a
crititical examination even of these sources we can trace the
existence of an earlier stage which existed everywhere. In all
ancient systems of law there is, by the side of the testimony of
witnesses, another means of deciding on facts, namely, ordeal
or appeal to divine testimony. Besides, the testimony of
witnesses also was really tested by divine sanctions. The
evidence considered was evidence given on oath.  When a man
takes an oath, he is invoking the gods to bear witness to the
truth of his assertions and, the idea is that he is laying ‘himself
open to certain divine judgment if he speaks an untruth on oath.
This indicates that in its origin even the testimony of witnesses
depended for their value on sx.lpernatural testimony. This is
indicated by the Hindu law, in which oath is regarded as a
species of divine testimony (dzzyyw). The belief is also clearly
expressed that if a man takes a false. oath he always suffers
punishment by miraculous means. :

This leads us back to an earlier stage of legal procedure
in which the only means for the determination of the truth
about facts in dispute was an appeal to the gods in some form
or other. We must remember that in most cases the judges
were the entire community, of which the accused was a member
and generally speaking, the facts of the case would be known
to them persona]ly. " No question of proving facts therefore
would ordinarily arise. Where the facts were known to none.
of these persons, what other means could these rude people
;bave‘"b‘ut to call ‘upor!’ the god_svto show what was the‘-»»"“?_h"?»‘j
_'Gene_r'aﬂyf speaking, however, it seems phat’ divine testimony
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was appealed to when the judges were prima jfacic convinced
of the guilt of the accused person. Where judges decide upon
their personal knowledge this would very often be the case,
for no one would be lightly charged with an offenoe where the
fact was not more or less notorious. In each case the accused .
could appeal to divine tebnmony against the human know-
ledge. .
There have been various forms of ordeal in different parts
' of the ancient world and amongst backward
races of to-day.! Ancient Indian law and
usage had various modes which ultimately survived in four
chief forms recognised in-judicial procedure—the ordeal by fire,
by water, by the balance and by poison. The fire or water or
other instrument of divine testimony is first sanctified with magic
formulae by which it becomes changed with divine power so
that through its actien the judgment of the gods is indicated.
We mdy see that as society progresses, ordeals tend to grow
more and more humanised. The absolutely primitive ordeals are
such that no man could come harmless through them except by a
miracle or by accident or fiaud; and the test would normally
terminate in death, in the absence of a miracle. But ordeals in.
more developed societies are neither so very impossible nor so
drastic in their consequences. Thus, while the fire test in abso-
lutely primitive society generally requires one not to get burnt
after entering a blazing fire, the same test in later Hindu texts
involves only the placing of a red-hot iron-ball on the palms of
one's hands which is fairly well-covered with leaves, crushed
grains and grass. With this red-hot ball the accused goes.
round a marked spot for seven times. If his hands are not.
burnt he is not guilty. This test might be successfully gone-.
through, and, if it failed, it did - -not kill the accused but . only‘
burnt hxs hands. I

Ordeal.

..,.

. €
_ ! Fox vanous t‘ozms of ordeal B(e Hastings’ Eucyclopedw af Relagwn and Fthmi under
p Ordcc(l
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I'he judicial combat was a special form of appeal to divine
Tudioia] combat. teétlfn.ony which we seldom ﬁxild in the most
. primutive strata of law. There is a great deal

_ to be said in favour of the view that it is really a survival of the

primitive private vengeance with a modified significance. An
injury led to conflicts between opposing groups and a single
combat between leaders of opposing groups was often resorted to
as a substitute for a general fight. Of this single combat we
find numerous instances not only in the Mahabharata bwt also
in definite historical instances in ancient India. It was also a
common institution among Norsemen. Both in India and
amongst the Teutonic races we find the association in course
of time of the issue of this single combat with the intervention

of the gods. In India the view that in such fights the

>

gods sided with the right, does not seem to have led to the
development of this single combat as a means for determining
the rights between parties in a litigation. This however was
what bappened among the Germans ; and, in the Middle Ages,
this became one of the most usual modes of determining
disputes as between knights. In sEngland judicial combat by
hired champions -flourished very long.

The mildest form of appeal to divine testimony is the oath.
[t is founded on the generally received belief

Qaths.
that when a person makes a statement with a

definite furmula or with a particular formality, the gods w ould
" miraculously punish him if he spedks an untruth. The earliest

idea seems to have been to let a man clear himself by his own
oath. This seems indicated” by some texts of Hindu Law.
But a more familiar institution is the compurgation, an institu--
tion of the Middle Ages, which had its roots in a remoter past.
In this procgedure a number of persons, belonging to the group
to which the accused belonged came forward to swear to- the
innocence of the accused person. They were not witnesses ; their
chxef value seems to have orxgmally con51sted in adding stréngth

fo the divine testimony implied in the oath of the accused.
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The value of the oath at this stage, whether it is the oath
of the defendant or that of his compurgators,
‘lies in the appeal to divine testimony. When
a man takes an oath, he lays himself open to
punishment by miracle. If he is not punished, that is divine
proof of the truth of his assertion. It is on this basis that
the defendant was apparently "let off. But.a stage is soon
reached at which the complainant also offers, and is permitted
to offer his oath, and possibly the oath of his kinsmen against
that. of the accused. In such cases it was probable that an
ordeal would be the normal resort. But eventually, out of this
Weighine of cri. placing of oath against oath is evolved the

denco gradually deve- practice of judging between opposing oaths
“Joped. ’

Oath originally a
form of divine proof.

or the weighing of testimony of witnesses.
Some such history of the origin of a law of evidence may
perhaps be indicated by the provisions of some ancient systems
of law insisting upon a minimum number of witnesses it favour
of a party. The number was probably the original number of
compurgators. The fact that witnesses have to take their oaths
and thus place themselves under the judgment of gods is also
_suggestive of the ultimate histbrical origin of the law of evidence
in the ordeal and appeal to divine testimony.
A historical study of the ancient Indian law of evidence
Slow dovelopmont shows how tardil'y the essential ic?ea in the
of n rational law of modern law of evidence, that the evidence has
evidence. < g .
to be weighed by reference to experience
about probabilities in order to ascertain the truth, grew up
in ancient society. The earliest fules of evidence are hemmed
in by artificial rules with regard to the number of necessary
witnesses, the classes of persons whose evidence -can be
received, the variations in the law of evidence with reference
to the witness’s castes and so on. As we go on, we find these
artificial rules droppmg off, till, in the latest of the smriti texts
_ the ndost common-sense rules for testing and weighing evidence:
- are laid down.
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When the evidence of witnesses as means for deciding on
Evidonce tends to facts is evolved it does not mean that divine
‘ f;::lixmmk;ck- divine testimony is altogether abohs‘he.d. On the

.« contrary, all ancient systems of law have
ordeals by the side of a law of evidence. Kven compurgation
survives, as it did in the wager of law in England, long after
courts have begun to weigh facts. But the testimony of wit-
nesses tends to push the other forms of proof more and more to
the back-ground. In the Hindu Law of the later smritis for
instance, ordeal is not permitted where human testimony exists.
In some other texts it is retained as the last resource of persons
who are accused of very grave offences for clearing themselves.
In all other cases dizya is disallowed. In this way divine
testimony gradually disappears beforc human testimony, as
society advances and the judicial tribunals get greater experience
in weighing evidence.

It ¢s hardly necessary for me to mention that the human
testimony is always the oral evidence of witnesses in ancient
systems ofslaw.  Documents come into exis-

a‘,‘t‘;‘iﬂ;,,‘:f@"“"“‘e“t‘ tence much later and they are at first given
. very scanty retognition. In Babylon and in
Egypt where the early spread of the art of writing led people  to
embody their judicial acts in fixed and unalterable form of
documents, the ewidentiary value of documents naturally be-
came very high. In early Hindu law, although writing was at
that time known, written evidenc® (/ck/va) is never mentioned
as a form of proof. When we find it first mentioned as a
mode of proof, documentary’ evidence has not yet acquired
anything like the importance of the sworn testimony of
witnesses. In the later code of Yajnavalkya, on the contrary,
the testimomny of documents is considered to be of greater
weight than the testimony of witnesses. This correspondsl
to. the gmwth of- a spreading habit of embodymor legal
transactlons in - docurfients, testified to by other texts of

Ya;navalkya.
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The fact that divine testimony was the sole means for
. determining the truth about matters in dispute
Religious  element i . .
g:&e mw of proce-  naturally made litigation an essentially reli-
gious institution. 1 have referred before " to
this feature of ancient judicial procedure. The Legis Actio
Sacramento in Rome, and litigation generally, was so far a reli-
gious institution that the Pontiffs entirely controlled it. They
determined the dies fasti and the dies nefasti and declared the
auspices which must be observed in litigation. The Jormule
essential for a litigation were only known to them. In fact, no
litigation could be commenced or carried on without the assis-
tance of the Pontiffs. The religious character of litigation 1s
even more pronounced in Hindu law. It is not only because
the law administered is a part of religion and is known to and
interpreted by the sacred caste that litigation is looked upon
as sacred. Another and perhaps a more important reason "is
that in litigation the important thing is to determine the.truth—
which could only be done by appeal to divine tests by way of
ordeals or oaths. In each case special formule of magic
import had to be uttered to.bring down the power of the gods
for the determination of truth, - '

The association of litigation with religion accounts for much
of the formalism which is a pronounced feature of the ancient
judicial procedure. Formalism is almost  always intimately
associated with magic. When a transaction is supposed to lead

to supernatural consequences, primitive mind

Formalism of oan. .

cient procedure, naturally tends to attach the supernatural con-
. : sequence to some definite thing said or done
in the transaction. This word or act of magic import is therefore
repeated with scrupulous accuracy by every one who wishes to
produce the same consequences. In this way there grows up the -
formalism of rituals. Natural reasons may explain the first proto-
type of the ritual, but maglc alone explains; in most cases, why.'_:’x
‘the ritval . is - followed in all cases. . ngatxon in so far as it
- always « called gods to witness was a very important ritual,- every
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-step of which was instinct with magic and must therefore be
scrupulously followed. A single false step, an unsuspected lapse
in going, through the formality might spoil its magic effect and
make the appeal to divine testimony entirely futile. That is
why primitive and ancient trials are so formal and elaborate. And
this original formalism, when it has become habitual, sticks to
litigatiori and law long after they have shed their religious asso-
ciations, as they did in Rome.

B.—Initiatory and Execution Proceedings

There is one important feature of ancient juridical procedure
which must not be forgotten, I have men-

only doosied dispmen  tioned before, that ancient adjudication only
sought to regulate self-help. The right of

every person to seek revenge or reparation of an injury by his
own efforts and those ol his kinsmen was recognised. The
king or the arbitrator or the community only sought to
determine the extent of the reparation he would be entitled to
claim. Or, in other words, the early gourts only decided disputes.
A modern judicial procedure invotves not merely the decision of
disputes, but also, in the first instance, the summonmg of the
defendant and witnesses and, af{er the decision is given, the
execution of the decree. In early judicial procedure, on the
other hand, these things are entirely left to self-help. In
the Legis Actio procedure, the ia jus wocatio was entirely an
act of the party. It was the plaintiff’s business to take the
defendant to the court and, fer this purpose, he had a right of
arrest (manus injectio) in some circumstances. In Germaniclaws
we find the summons given by the party in a set form.! In India,
im the earliest laws we hear nothing of any process of the king to |
‘summon the defendant or the witnesses. Though in the develop-
-’ed ,udmxal procedure it is laid down that the court must summon

Vinogudoﬂ °P Mu 1. 863,




.90 EVOLUTION OF LAW

-the :defendant and the : witnesses by its own officers, it" appears
‘that in the earlier stages, the plaintiff had the right to® prevent
the defendant, by fear of supernatural punishment it may be,
from evading justice-and even arresting him for. the purpose of
taking him to court. :
In the matter of execution of ]udgment also the posxtxon
» seems to have been similar. When -a judg-
monxecution of jadg-  jent had been delivered—and it' must be
remembered that all these ancient judgments,
where they were not for a measure of revenge, were for
payments of certain sums of money—it became a debt and the
judgment creditor could only realise that debt by his own power.
The two familiar - ways of enforcing repayment of debt were
arrest of person and distraint of the goods of the debtor. This
was not the right of the judgment creditor only, but of all
creditors. We read in Hindu law that a creditor was - entitled
by law to realise his debt by means of force or fraud. restraint
or various-other forms of constraint.!. And if a debtor com-
plained against. that, all the king could do was to compel him to
pay the debt.* .In Rome we find a nexal creditor was entitled
to -arrest the person (manus injectio) or distrain all his goods
(;ﬁzgnarzs capio). Maine has pointed out the existence of this
custom of distress amongst the Irish, Germanic and other races
also.” In India there are also other modes of realising - debts ‘of
which fasting at the door of another was one of the most
characteristic.’ This meant bringing down injury by -superna-
“tural agency on the householder and as a means of restraint,:it
was hardly less. effective than arrest or attachment of goods. -
The judgment ‘creditor was thrown on his own resources
therefore, for enforcing his decree though his
Gxowth of. judicial
processes for sumuious rights were of a very drastic character. . The
and exscution. enforcement of these rights depended upon
hxs OWn power to do so. Besides, the enforcement of nghts

\ Manu, VIII, 60. * Yoji. 1L 40, S
2 dcharita in Manu, VEII, 50, VL
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in this way led to trouble. We therefore find that in course.
of time every society develops a procedure in which judges
undertake not merely to decide disputes when they are brought
before them, but also to bring the necessary parties, and their
witnesses before them by the use of the State authority and
when a decree is passed, to compel the judgment debtor to obey
it by means of processes of execution. The history of this
evolution has been different in different countries and the forms
which the laws have taken have widely varied; but the tendency
of the laws to provide processes of this character is universal.

I have mentioned before that the early judicial remedies
were always in the form of decree for the payment of a certain
sum of money. The formula of the Roman Law always
stated in the condemnatio that the judex was to condemn
the defendant in a sum of money stated in the formula
or a sum to be determined by the judex ex @quo ef bono. The
Germantc laws are all in the character of tariffs for the payment
of sums of money for different varieties of injury which may
be inflicted. We see the same thing to a certain extent in the
very early Indian law. In England, law z.e., the common law,
could only give remedies in the form of damages in a certain -
sum of money, except in a limited number of real actions and
it was only by the intervention of equity that other modes of
enforcing judgments which would be more adequate was made
possible. This arose from the fact that primitive judicial’
procedure was in the form of a composition for justified revenge,
the plaintiff being compelled to receive money-damages in
lieu of retaliation.

Sooner or later however, every system of judicial procedure
discovers that money damages do not give ample remedies in
all cases of wyong and gradually develops processes for giving
specific restitution. of property or- enjoining a party from .
'doxng a wrong and such other remedies. The development of'.
the resources, of adjudic¢ation. while it shows-itself in. the: mulu»‘
phcatxon of wrongs for which remedies are prov ided, is also
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manifested in the provision of new forms of remedy for those -
wrongs. -

C.—Topics of Law

.

Some light may be obtained with regard to the question
Evolation of Law of the evol.utio.n of 'law. generally from a study
as indicated by topies oOf the primitive judicial processes. If we
of Law, . e e .
look into the primitive laws of the Semites
or of the various Germanic races we find that the great bulk
ot their laws consists of penalties for personal violences. In
the Legis Actio Sacramento we find a much more advanced
condition of society in which two persons are found disputing
their rights to some property. But the point to note is this
that the Praetor does not interfere until the parties are threaten-
ing violence to one another. In Hindu Law also we find,
the same early origin of law, in the repeated insistence in
early law on the king’s duty to prevent violence and theft.
There is abundant evidence in Hindu Law to show that the first
things that the king sought to prevent by means of judicial
remedies were sdhasas and it was only gradually that other
forms of wrongs came under the cognisance of law. A sdkasa
originally meant something’' .done with violence. It came
however to include many things later on and to be at one stage
identical with crimes generally. But the rudimentary idea is
that of a yiolent wrong. It seems to be fairly evident that in
primitive society the interference of the community either in the
clan or in the more developed society, tribe or state was due
to a violence done or threatened. And legal remedies origi-
nated in such interference. :
The earliest form of injury relating to property‘wh’ich we.
find" redressed is probably theft. In some societies adultery
“as well as theft are punished to the same extent as personal
“violence. A close study of the topics of htxgatxon in India shows
p that, quite early in the hlstory of laws, debt is a head of Ixtugatloni;
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side by side with the violence offences and theft. We see
the same thing in the laws of other countries. The first
distinctively civil action which is recognised in law is, generally
speaking, an action for the recovery of a debt. What could
have led to this circumstance can only be imagined. Some
clue to this inclusion of debt side by side with theft and
violent offences may be found.in a consideration of the nature
of debt in ancient law. Everywhere we find that the penalties
provided for non-payment of debt are of a very drastic
character. In Rome the debtor, if he failed to pay, could
be made the bondsman of the creditor or sold as a slave
or even be cut into pieces and shared by his creditors in
revenge. In Hindu Law the creditor is fully entitled to
have recourse to any kind of force or fraud for the purpose
of enforcing payment and the debtor has no remedy against
such self-help on the part of the creditor. The Hindu law
also gives an insight into the psychology of the earliest days
in the conception of the terrible condition of a debtor in hell
if he died without payment of his debt. All these indicate that
non-payment of debt was looked upon as a species of crime. It
was, in a way, on the same footing as theft inasmuch as, like
theft, it was appropriating what was.not one’s own. This seems
to have been the reason why we find debts amongst the earliest
topics of litigation in ancient times in India as elsewhere.
Next to debt, an action for the recovery of property wrongfully
taken by another, even where there is no violence, comes,
into prominence. These three classes of actions, namely,
actions for violence to one’s person, for non-payment of debts
and for recovery of things wrongfully taken, lie at the root of
the entire evolution of the various forms of civil law. The
‘course which the history has actually followed in different -
"countries have varied greatly but I think it can be laid down
- as i‘génétal propositioi_xl that these three forms of action wexfgé
_the roots out of whiclt the entire civil law was gradually
- evolved.



CHAPTER X
THE LAW OF PROPERTY

Property is perhaps the most important and the most
complicated and extensive branch of modern

laws. In proprietary rights we distinguish
various kinds of rights, ranging from mere occupation or deten-

tion of a thing to ownership. When a man is in physical
contact with, or has actual control over, any property he is said
to have the detention of it. When this detention is accompa-
nied by a right to possession which could be enforced against
any person who sought to interfere with the right, it is called
the right of possession. But ownership is a much fuller right
which implies not merely the right of possession but in fact
an absolute power to deal with the property as one ckooses,
subject, no doubt, to the rights of other people and of the
state. Between these limits lie a large range of proprietary
rights of a more or less limited character.

Jurists have often speculated about the origin of property.
Blackstone thought that the right of ownership
belonged, by the law of nature, to the first
occupant, or in other words that ownership
arose out of occupation. Savigny, speaking of the Roman
law only, says that, according’to that law, property originates
in- adverse possession, ripened by prescription, or, in other
words, that when a person has been for a sufficiently long
time in possession of a thing he is deemed to be the
owner of it.” This is not identical with Blackstone’s theory
but is a statement of a historical fact and hgs nothing.
to do with the origin of ownership as a human institution. . But .
- this has been-made the foundation of a theory--le
. that property orginatesin. occupatxon :Maine
i combats this proposition and points out that, in. the first p}ace,s';,

Proprietary righta.

Theories of the
origin of property.

Mnine 8 thgorya ’
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it is not the first- possession which constitutes the essential
‘part of - property in early Roman law, or anywhere else, but
rather the element of long continuance which is represented
by the Romap concept of prescription. It is not therefore
proper to say that ownership originates in. occupancy. It
would, according to him, be truer tosay that the doctrine of
occupancy follows at a later date, when the right of ownership
is already well-established and every thing is regarded as
necessarily importing the existence of an owner. In the second
‘place, Maine points out that this theory, as well as all theories
of a similar character, supposes that man owned property in
primitive society as an individual. But, in point of fact, it was
not - the individual but the corporation of which the individual
was a member that really mattered in primitive society.
 Maine’s thesis, based upon his reading of the village
communities of India, of Russia and of the Slavonic races
of -the. Balkans is that in the most ancient times property
belonged jointly to the entire village, which consisted of
people who actually were or supposed themselves to be descend-
ed from a common ancestor. Thesae villages were thus similar
to-the Roman gentes or German *Hauses.  In course of time
property came to - be temporarnly divided between different
families and we find this system in the Russian villages. Still
later, the property is divided permanently so that the shares
assigned become the absolute property of the families, as in
the Indian. village community. - *-- -

One of the chief foundations of Maine’s theory has beeh

o “seriously disturbed by the further study of the
;h;f:;““ in. Maine's ‘Indian village ‘communities, which shows
' that - the type of the village * communities
_whxch Maine describes is not the only type, nor perhaps the
‘most primitive type of the village in India. Baden Powell, with
4 command over far ampler material than was available to
:ZMame. establtshcd beypﬁd doubt that the ryotwari vxllage in
_which the lands were the absolute separate properties: of “the -



96 . EVOLUTION OF LAW

families was apparently the more primitive form of -village
community. The lands really were the separate property of the
villagers although some common functions were performed by
‘the village officials. According to Baden Powell, the communal
village, in which the lands were jointly held and apportioned
between the families for enjoyment, was a development out of
the original ryotwari type of villages in which the land was held
by each family separately. The existence of village communi-
ties in ancient Anglo-Saxon society, upon which a great deal of
reliance was placed by Seebohm has been severely criticised by
Pollock and Maitland who have pointed out that these commu-
nal institutions were not primitive and that individual ownership
existed, in point of fact, at least as far back as you can carry
communal ownership.

There is reason also for holding that joint ownership of proper-
ty by the family was not necessarily the most primitive form of
ownership. On the contrary, looking at the most primitive
strata of Indian law one is disposed to conclude that the right
of the individual in the shape of the father was recognised in the
beginning and it was only by a gradual process of limitation of
the father’s rights that the joiat ownership of the father and
sons was established. In the primitive law in India as elsewhere,
so far from the son being looked upon as a co-owner of property,
he himself was, as we have seen before, looked upon more or

“less as the absolute property of the father. It was probably
when society was scandalised:by the unnatural conduct of a

father in exercising his authority over the son against the
dictates of natural affection and religious duty that limitations -
were placed upon the father's rights such as we find in the
provision of the Twelve Tables,! that when a father sells his’ son

Y | somewhat similar {dea is found in Sunahsepas answer ‘to- his. eatlm who' lml aald
bim h be sherifived but claimed him back when he was saved. Sanahseps did not- snswer
thot by .alo t;ho father bad lost his right, but urged - that the father had lost hil right by
‘Tesson o! 'bu oxuolty in dgteolng to kill the son, conduot 80 hoinmu th&e it i not o
found smong’ Sudru. Aiterefs Brahmans (translesion in’ Mazmuller's X, A8

“offics B, p216), -
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thrice into slavery he is deprived of the right of fatherhood ; or
the provision repeated in the early Hindu law that the father
should neot alienate the family property so asto deprive his son
altogether of maintenance. In course of time these restrictions
were developed in ancient India into what is supposed to be the
characteristic of Hindu law, though it was not really universal
or primitive in Hindu society, namely, the Mitakshara conception
of joint ownership of the father and sons.

With respect to the other branch of Maine’s proposition,
namely, that property did not originate in occupation, it is
no doubt out of question to formulate an exact history
of the early origin of property in the graphic style of
Blackstone or to proceed upon the assumption that primitive
men started on the basis of mutual convenience to establish
rules which are most conformable to the sense of fitness
of things of the modern man. This is no doubt not justifi-
able ner is it possible perhaps, as a matter of jurisprudence,
to lay down how the notion of property actually originated.
But it is worth while noticing a few facts of early legal
history and of societies in a prinitive state of civilisation,
which perhaps give a clue to®its genesis and early history.
The first of these facts is that immgvable property was recog-
nised by men at a much later date than movable property.

People had their ownership established in
. Important facts of . )
the history : movables like cattle, sheep or household

) Movables re-

cognised as property goods or slavks long before land became
‘tong boforo lond. the subject of ownership. When property
in land came to be recogniSed, the notion of property was
already there and all that was necessary was simply to include
land among the various kinds of properties. This we find
illustrated by a large mass of evidence, of which I shall
': ‘mention to you only the fact that evenin early . Roman
law, land was not recognised as Res Mancipi. It is possible
. that at that time land *had not much .value. Whatever usej.-
Jand: might be put to was made by all people in common But_

i3
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at a later date when land became valuable, and it was looked'
upon as property, all that the Remans had to do was to classify
this property with the Res Mancipi and thereby attract
to it all the provision of the law relating to property of that
description.
The next point to note is that apparently the earliest reme-
dies in respect of properties were remedies
Bl on for  recoverin ion or damages in
protected in early law. g possessio o g
respect of things which are in a person’s
possession.  This is most prominently illustrated in the Germanic
laws where the right of pursuit belongs to the person who is
not necessarily the owner, but the possessor of the property.
Similarly, later on, legal remedies were also available, primarily
in respect of possession. Pollock and Maitland have very clearly
brought out the fact that all the actions available under early
English law for recovering real property, were essentially posses-
sory actions. In point of fact, property really represents little
more than old possession in English law, till the law is modified
by recent statutes.’
What do these things mdicate? Do they not make it very
. pos'sible,. firstly, that in th(? infancx‘ of
developed out of pos- society it. was actual possession of things
sossion: which people habitually respected? It
is impossible to say how this respect for possession
could have arisen® We may imagine that when the society
awoke to self-consciousness in respect to this fact they found
that a person in possession of a thing which was regarded as
being of any significance was, as'a matter of fact, allowed to
retam such possession ; and, as the tendency of pnmltwe mer .

v Pollock and Maitland, History of English Law, Vol. I1, Ch. IV,

3 Fustel de Oculanges in The Ancient City puts forward a theory & the religxous origin'x
of proparty growmg round the sacred fire. . The theory, besides being highly con]eetunl
Iaboure under the serious defect that it practically. seeks to’ identify praperty with hn,g, ;g,f

as is olear, oona:demble advance was made in the notion of, properey before land came l;o be
i~ rgoognised &8 ‘property, it is hardly: necessary to bunld up the notion of property ro
* the house-firg. . The: ‘growth. of agricultura aud pressuve upon land wenld ‘eagily:
: ’tha -growth, of tho conoeptlon of property. in land withoﬂt labounng the roligious hoovy
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is primarily to follow custom, this continued to be the law.
When this was the law, the only kinds of property or things in
respect of which any proprtetary rights could be conceived,
were movables. At a later date, permanent possession and
right to possession became dissociated from the mere fact of
temporary actual possession and the rudiments of property may
have thus been established as involving a right to enjoyment
or right to exercise power over things. When agriculture
developed and waste lands were brought very largely under
cultivation, this notion of ownership became gradually transferred
to land.

Another important fact to note about the primitive and
ancient notion of property 1s that it did not
necel:::;-ei;ytyimﬂ,i&;e o imply, as the concept of property impliest o-day,
;:L‘;f?on?ower °f 4 absolute and complete control over the subject-
matter of property. Ownership implied a
right of enjoyment and, in so far as enjoyment implied a
destruction by consumption of the property, it implied a right
to destroy. But alienation of property was very secldom
contemplated ; at any rate, in respect of immovable pmperty
it does not seem to have been contempldted at all in early
times. So soon, however, as peeple began to acquire the habit
of alienating immovable property, we find restrictions growing
up in various forms in various societies; and underlying all
these restrictions we find the growing notion that immovable
property is the fund for the maintenance of the family. In
Hindu law, as I have said elbewhere, these restrictions ultimately
matured into a notion of joint “ownership of father and sons in
anicestral immovable properties. | :
We get it then that, to start with, the notion of property
.vdeveloped round movables long before agriculture was known "
aintd land became valuable. The notion of property at this stagei
lcould not’ have been . materially dnfferent from the notion
of é%e’ss;on “In fact ‘even at a much later stage of evolu--_,
o n“of \¢he concepts, property a and " possession were not really(
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differentiated, though different grades of possession were distin-
guished. When land became useful it gradually came to be
recognised as property.

It is here that we come up against the notion of joint

ownership. Joint ownership in some form or
1.n§°5§’223§°f:3f" °f  other is found to exist in the early stages of

many societies. Thus for instance in ancient
Germany land was annually redistributed between the families
of the village, and each family became owner of the produce
of the land allotted to it. In Greece on the contrary land
was allotted to families permanently, but the harvest was
brought to a common granary and enjoyed in common. Besides
these there are the various types of village communities referred
to by Maine, in India, Russia and the Highlands of Scotland.
In Rome too it is probable that at one time the Ager
Romanus was public property and was let out for cultivation
on payment of a vectigal or rent. ‘

Even where lands are distributed among the families, we find,
in many cases, that limitations of various degrees are placed
on the powers of the head.of the family in respect of its enjoy-
ment. Restraints of various grades are imposed upon the
alienation of the landed property in the interest of heirs, till
we find such restraints maturing into the recognition of a right
of co-ownership of sons and grandsons.

From these facts it has been concluded, that land
was at one time common to ‘the entire village and it was by
gradual stages allotted to families absolutely. Even when it
was so allotted, it continued to be the joint property of the
family and it gradually became individual property. The
evidence at our disposal hardly justifies this elaborate con-
clusion. On the contrary, such restrictions as we find
can easily be explained on an absolutely non-commumsttc
basxs : : ‘ » IR ’
Let us concelve a_community ;ust settlmg down to:-
;agnculture Sa long as ‘they were ‘nomads they had no.
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need for land. The whole world was their land. But when they
Forms  of  Iund settled down as agriculturists, land acquired
tenure evolved nuder greater importance for them. Solong, however,
the pressure of eco- ” .
nomic environments, + a5 there was plenty of land available, every one
squatted where he liked and cultivated what
land he could. We must remember that primitive cultivation
did not necessarily imply ownership of land. Even at this day,
Kukis carry on cultivation on the jhum system over entire hill-
sides in Tippera and Assam and shift from place to place every
year. It was only when agriculture became fairly developed and
systematic and the population sufficiently large, that ques-
tions of possession of land for purposes of cultivation became
of importance. It now became important that every family
should have enough to cultivate and none should have.
an unfair advantage. All the various forms of restric-
tions of property rights inland may have normally arisen out
of thissneed for the adjustment of the agricultural needs
of the entire community. Under different cultural and economic
environments the various differing systems may have arisen
quite independently. Some of thege forms may have evolved
out of others, but there are no mdterials on the basis of which
we can say that any specific form was the evolute of any other.
Far less is there any reason to justify our placing all the
forms of land organisation in one chain of progressive evolution.
The Highland system may have been the most primitive as
Maine supposes, or, as is more Tikely, it may have been the
result of a long course of evolution out of any of the other
systems under the influence of the special environments in-
which the Highland clans were placed.
‘ It seems certain however that the Aryan race, before their
_ separation, did not have communal agriculture
e here ;:x;m:lr?:; or communal ownership. The remotest
law. antxqumes of India, Rome, and Greece ahke:":
negatwe the 1dea and in India itself communal and joint family
anersblp were “almost demonstrably later mstltutxons developedi_v
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under the influence of their special environments, after land had
become an asset of value more or less limited in supply.
With regard to the restraints on the alienation of property it is
almost demonstrable that they were not parts of the primitive
law. Thusin Indian law we find on the one hand kings in the
Vedic times performing the Visvajit sacrifice at which they
gave away everything they had without regard to the interests
of their sons. We find Haris Chandra giving away his kingdom
to Viswamitra and selling away his wife and son and
himself into slavery. All this is conceived as possible.
On the contrary we find a text of the law stating that
land is given only with the consent of one’s village, one’s
kinsmen, the chief and of one's heirs (dayada).” We have
limitations likewise on the powers of a person in the alienation
of immovable property, because ‘‘those who are born, those
unborn and those who are in the mother's womb, all look forward
(to it) for their maintenance.” )

These conflicting laws can be understood if we remember
what we observed in an earlier chapter, viz,,
that early® legal statements are very often
too wide or too narrow. As time goes on
limitations have to be placed: on them in order to make them
correspond with the actual law. It would appear that in the
earliest stage of ownership it is stated to be absolute, without'
necessarily implying a really free disposition of property,
for the simple reason that alienation was very exceptional-the
man wheo had got a property usual]y kept it. In course of time
as alienations came to be desired and lawgivers found that the-
freedom was being exercised beyond the limits which ‘could
have been contemplated in the original law, restrictions beganr
to be imposed. When land belonged to a family, the head
was of course the owner, without any restraints on his powers?;‘_'
to-start with. But when owners actually sought to alienate’
land so as to depnve the family of fts maintenance. out: of
the land; which was either not really contemplated:in ear

Growth of restraints
on alienations.
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times, or which was contrary to expectations formed by long
usage, the right of the owner was sought to be more
narrowly “nterpreted. The owner was supposed to be incap-
able of alienating land without the consent of his sons
and grandsons; or, in other places, he was prevented
from alienating the entire property or the bulk of the property so
as to leave the family without adequate maintenance. In India,
as I have said before, these limitations grow and develop till a
school of jurists of a later age interpret them as implying a
right of sons by birth in ancestral immovables. Elsewhere it
ended in the provision ol an inalieuable fraction of the property
cr legitim.

Similarly when land in a village was owned by a villager, it
was understood that he would occupy it himself. If he did
alienate it, he would naturally give orsellit to his co-villagers.
In course of time however there may have arisen the possibility
of a sale out of the village. But when the lawyers said that
this was not permissible without the consent of the villagers,
they were not necessarily stating a new fact, but they were
making a new law in so far as they were applying in some form
the tacit presupposition of the old law to new facts.

It is out of question, as hgs been observed before, to
try to frame a general course of evolution which must have been
followed by the law of property everywhere. In historical times

~we know that not only different courses have been followed in
different societies, but the courses have sometimes been totally
contradictory to one another. In some societies we find that
restrictions on alienation afe emphasised and made more
rigorous, till landed property gets altogether fixed in families.
In other societies, which started with identical institutions, the
brestnctlons such as they were, are gradually explamed away and-
,f."ehmmated till the power of free disposition is reached. One»
v»“,-.thmg is- qutte clear, however, that restrictions on the en]oyment :

:-.“or ahanatxon Qf property was ne part of the earhest laws oi'
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it is first conceived, is supposed to involve unqualified powers.
Restrictions on those powers are imposed later. On the other
hand, disposition of any property as a fact was an exception
rather than the rule in primitive society. :

At a fairly early stage of social history everywhere we find

restrictions are imposed on the power of
tioﬁ"f‘ﬁ"ﬁ;"{;"i:‘:‘ aliena-  free alienation, either in the interest of the

heirs or of that of the entire com-
munity. Some restrictions are also imposed in the interest of
the royal revenue, whete, as in India, land furnished a substan-
tial revenue to the State. The result of this is a fairly complex
system of rules which lend themselves to various lines of
development under varying influences. At some stages of
evolution we find a tendency to discourage alienation. At
others, society tends to encourage free circulation. A fine
historical illustration of the way in which the opposing forces
sometimes alternate in the history of the same society is furnish-
ed by English law. The history of English Real Property Law
after the conquest opens with inalienable estates. The tenant
in fee, whether simple or.in tail, holdsa life-interest and his
heirs take a vested interest afier him. We find however that
in course of time the courts begin to explain away the words
vesting estates in heirs as words of limitation and not words of
purchase. The legislature at one time sets its face against the
freedom of alienation in respect of estates tail at least, but in
course of time lawyers again‘contrive to find fictitious process-
es by which to defeat these provisions of the legislature. The
result of the conflict of the opposing forces encouraging and
discouraging alienation has been the ultimate freeing of landed
property from all restraints.

In India we find the opposing tendencies wod(mg through'.
the entire course of history and giving rise-
to conflicting texts relating to the dlsposr-e';
tion of property Conflicting tendencies are noticed in later-

history of law as well. Comn}ent:@\t‘q:s_‘,: and  text-writers,

In Indmn law. .
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working on the basis of this conflicting body of laws arrive
at contrary conclusions, so that, ultimately, while Vijnaneswara
declares « the father and sons equal owners of property,
Jimutavahana .on the contrary stands out for the absolute
ownership in law, of the father, subject to moral restraints which
do not invalidate alienation by the father, if made without totally
depriving the heirs.

These two opposite tendencies are found to operate
alternately or together in the history of every

iu?f:erhni‘;f;:f factors  progressive race. Alienation is sou.ght to
traints on alienation. be restrained in the interest of heirs and
co-villagers.  On the contrary there are sound

social reasons why alienation should be sought to be promoted.
As trade and commerce increases, there must grow up a feeling
in favour of free circulation of property. Thatis perhaps why in
Babylon of all the ancient states, we find the greatest freedom in
the matter of alienation of all kinds of property. But commerce
was not the only force which operated in favour of alienations of
property. A very potent factor in this respect has betm r.el,ig.i;on,
Religious gifts form a part of the eanliest laws and institutions
of India. Gifts most favoured in the earliest days of India were
gifts of cows, and later, of gold ,and, apparently still later, of
land. And as time went on, we find the great religious merit of
gifts to Brahmans extolled. At a much later date, in the
controversies about the alienability of land we find the‘ strongest
arguments centring round gifts for religious purposes. In
.,England too, the influence of the Church went a g‘re:a\t way
towards removing the shackles on alienation of land. Gifts to
Churches and religious bodies must have become very common,
_e;»nough to cause alarm, before the S.tatu-te_s of Mortmain we}:e
%bassed, Yet Jagain, ;t was in .the interest very ,}arggly ocf1 tbe
ireligious houses that the Mortmain Acts were circumvented - y,“
‘etU‘s.e. By the time ‘the Statute of Uses was: pgssgd, the
se had acquired a cohsiderable standing and other great
erests had but the interests of the Chureh

Uinserests had centred round.it,
14
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still played an important part in the circumvention of the Statute
of Uses and the creation of the modern Trust.

- As soon as we find a law of property, along with restnctnons

on the alienation of property we find,
° every system of law, a classification of pro-

perty. Starting with the theory that property
was originally incapable of free alienation, Maine looks upon this
classification as one of the devices by means of which the first
steps towards free alienation were taken. As we have seen, there
are good reasons for demurring to Maine’s thesis about the anti-
quity of restraints onalienation. Maine's statement is undoubtedly
true to this extent however that restraints on alienation invariably
go with a classification of property. In no primitive law do we
find restraints in respect of all kinds of property. There are
some which are deemed to be of greater value than others and
it is these which are hemmed in by restrictions. In fact the
classification of properties in primitive and ancient law gives us
a very important clue to the relative value attached to the
various species of property at the time when the classification
first came into existence. ¢n Roman law we find the distinction
between Res Mancipi and Res nec Mancipi at the very start of
the historical epoch. Res Mancipi originally included imple-
ments of agriculture, slaves and cattle, but not land. This
indicates that while agriculture had risen to considerable impor-
tance, land was not yet property. So soon as land becomes
property, it is included under Res Mancipi.

If was probably some such reason of importance that lay
at the root of the distinctions ' of between various classes of
property everywhere. One class of property is superior to
another, whether by reason of its economic or social or religious
~ value. Some classes of property give a highersocial status,
irrespective of their economic value. Or again some kind of
~ property may be of superior religious interest. The hearth ahd
~ home, for instance, was intimately assdciated with the rehgious»
hfeof the ancients and, on that account, prized above every other.

Classification
property.
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kind of property. For one reason or another, one class of
property was placed in a position of superiority over another and
thus gradually classifications of property were evolved.

It was a. historical accident perhaps that Hindu jurists
stumbled upon the scientific distinction of moveable and immo-
veable property from the very earliest stages of the law.
Immoveable property (sthivara) was placed in a category apart.
To it was assimilated the slave and, later on, certain incorporeal
rights called Nibandhas in the Dharmasastras. But in the begin-
ning immoveable property was distinguished as a category apart.
It is hardly likely that we should ever be able to know precisely the
reason which lay behind this superiority of Jand. [t was assuredly
not the earliest kind of property known. There was apparently a
time when cattle were the most valued kind of property. The
distinction given to land at a later date may have been due to
purely economic reasons, such as, for instance, the superior
stability of this kind of property, or it may have been due to
religious reasons, such as are suggested by Fustel de Coulanges,
in so far as landed property grew up round the sacred
hearth, or simply to the fact of thesenormous importance which
agriculture acquired in the societg.



CHAPTER XI
LAW OF CONTRACT.

If you take up a modern code or Encyclopedia of the
laws you will find a general principle, subject
mgf’“"““” in modern 4 some limitations, natural or artificial, that
where a man has promised to do or abstain
from doing a thing under circumstances under which the
promisee would actually act on the faith of it, he is bound to
keep that promise. In different systems of law different condi-
tions are necessary so that the promise may become actionable.
In English and British Indian law, what is required is that the
promise must be accompanied by a consideration, unless it is
embodied in an instrument executed with certain formalities.
It is different in France and Germany. But the differences are
only different efforts of the legal mind under divers conditions
to find the true limitation to the general principle which would
make the doctrine workable mnd equitable.

The doctrine is really of wider application than this. The
promise made and accepted js only a species of agreement,
which is essentially a union of two wills. Where two minds
are at one that something shall be done or abstained from, it
shall be done or abstained from, if the agreement satisfies the
other conditions of validity. “That is how you may state the
modern law of contract. .

It is a very comprehensive concept and embraces a very
wide range of legal rights and obligations. In a sense a sale
or absolute transfer of ownership is a contract-in so far as it is
a juristic act founded on consent. But where, as in a sale, the
effect of an act founded on consent is in substance, to terminate
the jural relations between the parties, it is convenient to exclude
‘the transaction from the sphere of contrict and Limit the term
‘to cases where outstanding rights and obhgat:ons are created
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by the transaction. There are many cases of transfer of
property however which create contractual obligations, such as
lease, mortgage, etc. Marriage in modern law is a species of
contract. Debt, deposit, contract of marriage and numerous
other transactions are looked upon as only species of contracts.
If you look at ancient systems of law, even fairly developed
Absenco of  general  OTES) YOU will find this Cf)an.‘,pt conspicuous
;:';?:X:f:wfontmct in by its absence. You' will find debt, lease,
sale, agreement of service, pledge, exchange,
agreement to sell, promise to give and so on, but no general
conception of contract. Take, for instance Hindu law as you
find it in the advanced codes of Narada or Brihaspati. You
find several heads of obligations which modern jurisprudence
would bring together under the common concept of contract.
There are debt, deposit, pledge, promise of gift, partnership,
contract of service for wages, leases and other contracts
relatingto land, and sale. But Hindu law knows nothing of
a general theory of contract, under which all these various
transactions might be brought. In Babylon we have a very
highly developed commercial law .and contractual relations
form a large part of the laws ©f the country. But there
too there is no general theory of contract. Even in
Roman law which has given us the word, it is doubtful
how far a general theory of contract was developed before
the days of the glossators, that is, before Roman law ceased to
be the territorial law of Rome.

The fact is, that a general theory of contract has every-
where been the result of a generalisation made by jurists from
a number of legal relations which were evolved without

reference to any such theory. The earliest
of e o etey  NOtable attempt to trace a history of the
RSP evolution with reference to Roman law was
‘made by Maine. His theory is that all contracts are ultimately
derived from sales. The earliest form of contracts in Rome
‘was the Nexum. = BN o
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The original Nexum according to Maine was a sale on
credit. Mancipation was a sale for cash. When however the
price was not paid, the parties remained bound to each other
to complete the ceremony by payment of the price. That is
how the notion of obligation originated. ILater on Nexum
developed into a transaction by which loans were given and
debts created. It was an extremely formal transaction with
copper and the scales and its legal effects depended entirely on
the proper performance of the entire ceremony, the actuality of
the consent of the parties being hardly material.

The special importance of the Nexum lay in the power it
gave to the creditor over the debtor, the power to make the
debtor his bondsman if he failed to pay the debt. When this
power was abolished, Nexum gradually went out of use and its
formabties were dropped. The essential thing in the transaction
was now supposed to be the transfer of property from the
creditor to the debtor.  This idea led to the development of
new forms of contract in which the formalities of the Nexum
were absent but this essential feature, the transfer of ownership
was retained.  Thus grew the Real Contracts.  Mutuum, Com-
modatum, Depositum and Pignus, in all of which the obligation
of the debtor arises from jthe fact that property has been
transferred to him by the creditor.

Later on, according to Maine, even this form was dropped
and it was found possible to create obligations only by a form
of words. This is how, according to him the Stipulatio was
developed. The Literal contract was also similarly developed
by the substitption of a form of writing for a form of speech.
The ' special form hit upon was, according to Maine, the result
of the careful book-keeping habits of Romans.

This process of gradual dropping off of unessential ele-
ments culminated, according to Maine, in the evolution of the
consensual contract in which no formality was necessary, nor

_anything except mutual consent. In these, the essential character
“of contract is found to disentangle itself from the non-essentidl
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forms which encumber its earlier stages. There were only four
kinds of such contracts : sale, letting and hiring, partnership and
agency, which could be created by mere agreement. At a later
date, reliefs were given in other cases of mere agreement un-
accompanied by any form or transfer of property. These were
the pacta adjecta of civil law, the pactunt de non petendo of
Practorian law and pacts to pay dos by Imperial law. That 1s
as far as Roman law ever went.
The bare outline of Maine’s theory is undoubtedly sound,
though its details are not satisfactory. The
ey hime's sheory ot potion of contract as such was undoubtedly
unknown in very ancient times. Such con-
tracts as were known were recognised not on account of the
element of consent but on account of some other accidental,
formal clement. The element of agreement in such transac-
tions as the essential thing in them got disentangled from other
factors=in the course of history and a general theory of contract
was thus established. These are the undoubted truths in
Maine’s theory. So far as the history of Roman Law is
concerned, the ewolution of the contract of
o evortion ol Mutaum by the *dropping off of the formalities
of Nexum is alsg jndubitably accurate. This
cannot be said of his theory about the other forms of Real
contracts. And Maine is undoubtedly wrong in deriving the
Verbal and Literal contracts from real contracts, by a dropping
of formalities.
The older form of verbal contract in Rome was the sponsio
which was®a part of the religious law and
Verbal contract. belonged to the earliest stratum of the law.
The Stipulatio is clearly derived from this
religious prowmise by the substitution of other verbs for the magic
verb spondere. Instead of saying ““ spondesne? spondeo’’ the
parties say in this form, ** Promittis ¢ promitte,” “Dabis?
dabo,” etc. It seems probable that the Stipulatio was originally
;iesigried for the peregrin to whom the sponsio was forbidden.
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In any case the derivation of the verbal contract from the
sponsio of religious law is quite clear. It has no connection
with the Real contract or the Nexum. .
The Literal contract too had a history of.its own entirely
ndependent of the Real contract. The
Literal contract. Romans were very careful accountants and
entries in their account books with regard’
to a loan were, naturally enough, looked upon as good evidence
of a debt. There can be no doubt that account books first got
admitted into the law as evidence., [t is conceivable that, in
order to make the evidence quite convincing and free from
doubt a practice may have developed of insisting on a special
form of entry-—the codex transscripticinm—made in the presence
of the debtor. When an entry of this character in an account
book was proved, it may have grown usual to look upon the
entry as conclusive evidence. - From this it is but one step for
the entry in an account book to rise to the rank of a-special
form of contract, instead of being merely evidence of a contract.
When contracts were hemmed in by so many subtleties of form
and proof of contracts was often so difficult, creditors would
naturally avail themselves of ~an opportunity of having their
contracts embodied in a codex {ransscripticium, to avoid troubless
of formality and proof. '
The Consensual contracts on the other hand were obvi-
ously derived from other sources. Emtio
Consensual contract. r .- . .
—Sale. Venditio is clearly an evolution out of
Mancipation through the intermediate stage of
sale by traditjion. When the forntalities of sale dropped off,
and payment of cash price became immaterial for the legal .
validity of a transfer, it was but one further step to dispense with
the immediate delivery of property as well. The result would be
that, just as the cash 'price of the purchaser \\v'as,_'repvlac‘e.‘d by an
obligation to pay the price, so the delivery of possession by
the vendor is replaced by an obligation to deliver possession, -
- The unilateral obligation thus leads on to the bilateral, bl
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Partnership also is indirectly derived f{rom sale. The
history of other systems of law, such as the
PartnersHip, Babylonian, shows, what Roman law does not
+ clearly indicate, that partnership originated
in joint purchase of property. In Hindu law we notice,
as perhaps the earliest form of partnership, the association of
“several priests in the performauce of the u)mphcated sacrifices ;
but that also leads us back to an ulterior source in joint acquisi-
tion of ownership. When things are acquired jointly the
relations of the joint purchasers can only be stated i terms of
obligations. The joint ownership of things leads on to a joint
owriership of business, a concept which is familiar to the joint
family law of India. The law of partnership is only a more
developed form of the law for determining the relations of
co-owners with reference to a business.

Mandatum apparently had an entirely independent source.

= The idea of representation of the head of

Agency. a family by another member secems to have

been a familiar feature of ancient society.
A man might act through his sen or his slave and have
‘the benefit of or be responsible’for the acts of the son or
the slave. Gradually the usage isedeveloped, of entrusting the
-commission to an independent-party instead of the son or the
slave. The relations between such agent and the principal
would follow the analogy of the relations between the
head of the family and the member who represents him. When
consensual contracts were developed, this form of relationship
naturally fell under the category, and the general principles of
‘contractual obligations modified the incidents of the rights.

The history of Roman law does not therefore bear out
the conclusioss of Maine except in bare outline. Besides
‘Maine has confined his attention too excluswely to the
putely legal hlstory But law proper in ancient times re.
‘presented only a fracfion of the whole law. A great part
_of the eﬁectlve laws belonged to relngtous system Thus, v
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though Maine 1is quite correct in saying that a contract
as such was not enforced in primitive and ancient jus
it wonld not be correct to say that the ideas of the ebligatori-
ness of a promise as such was unknown wm very ancient
times. A
The obligatoriness of contracts as such i religious law en-
Comtrante i sl forced by supernatural sanctions is indicated by
gions law s vows 10 the very ancient stories of contracts with gods.
ods A very ancient Indian story on the subject is
the story of Sunahsepha.  There we hear of king Harishchandra
having made a vow to the god Varuna that if the god gave him
a son he would sacrifice the son to Varuna.  We hear later on,
bow Harishchandra put off the god from day to day and ulti-
mately the son, who had grown up, refused to be sacrificed,
and left for the woods.  The result was an illness of Harish-
chandra which promised to be fatal. Here we have all the
elements of a pure contract.  There s no formality. it is a
mental promise to the god and becomes binding so soon . as the
god does his part of the bargain.  And, further on, we find that
there can be a satisfactien for the contract by substituting
something clse for the thing promised as was done in this case.
This 1s a good illustratien, but in fact, contracts of this
character with gods go back to far remoter antiquity. The
notion that promises made to the gods must be kept, at any
rate, if the gods have given the guid pro quo, belongs practi-
cally to the infancy of humanity. The vows to the gods are
merely applications of known human rélations to superhuman
beings. It follows therefore that in societies which insisted
upon the sanctity of vows made to the gods the sanctity and
the obhgatoriness of promises in religious law was already
known. In fact we find that, at the earliest stages of the evo-
lution of law almost everywhere, promises made in the presence
of gods or in the name of the gods were regarded as binding
in religion, and in some cases such shered prormses are also
enforced in law, "
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In Rome, among promises which were thus enforcible by
Other smered vows. virtue of their sarfctity we find the marriqge
. vows and the sponsio. There were, no doubt,
certain formalitjes associated with these vows, forms, which were
regarded as essential in order to bring the promise within the
cognisance of the gods, but there is little doubt that the essential
thing—the thing that was enforced, was the promise as such.
Another notable promise of this kind was the sacred wager, of
which we find one illustration, and only an illustration, in the wager
laid in the Legis Actio Sacramento. When a man asserts a state
of things and makes a solemn promise to lose a certain sum if his
assertion proves false, he becomes thereby a debtor to the gods
and if his statement proves {alse, he must fulfil his promise.
That i1s why the sacramentium was such a decisive factor in the
little drama of the litigation of ancient Rome. All these are
forms of promises by reason of which the promisor is bound to
the gods.

Another illustration of a similar sacred promise is furnished
by the hand-grasp which is common to the Germans and Romans.

Here the hand is gutually offered and grasped
Hond-grasp: as a pledge to the gods for the performance
of his promise. Another form of Pl;()mise amongst the Germans
was the one which was solemnised by the delivery of a festuca,

or a little rod, which appears under different
Festucs: forms in different Germanic races. In these
forms of religious promise, the element of promisc is overladen
with a certain amount of formality. But there can be no doubt
that as a matter of religion, the obligatoriness of solemn promise,
at any rate in some forms, was recognised at an early stage of
law. }

The recognition of the bare promise in Law was a much
later institution. Many things are found to
“have been known, many relations amongst
men well established, long before they- are recognised as a

sub;ect for judicial determmahon. The fact that peop]e knew

Promiges in law.
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of the sanctity of promises did not necessarily imply that
the courts would take cognisance of it. The jurisdiction of
courts in early law is found to have been strictly limited to
certain topics. Contract became a topic of law and an appro-
priate action was found for it comparatively late in the history
of judicial procedure.

The earliest civil action known to law appears to have
been an action to recover a thing which
bas been wrongfully taken away. The
Legis Actio Sacramento of Rome is strictly speaking
appropriate to this action only. Even in English law, the
earliest actions scem to have been real actions for the
recovery. of things. The earliest form of contract known to law
proper appears to have been debt. It appears very early in
all ancient systems of law.  So soon as society settles down to
agriculture and business, credit becomes a necessity, barter and
sale will be made on credit.  So we find debts realised by the
State by the most drastic penalties. The condition of the
nexal debtor in Rome was very severe because the law was
supremely anxious to secure Jepayment of debts. The debtor
in ancient India was in an gqually desperate position. The
creditor had absolute freedom in the realisation of his debt and
could avail himself of all forni¢ of force, fraud and coercion to
get back his money. Over and above this, there were the
terrors of punishment in Hell for the debtor who has died- with
his debt unrequited.

We have seen that Maine derives the Nexum from the
Mancipation and considers the aqriginal Nexum to have been
merely a sale'on credit. Pollock aud Maitland have arrived at
the same conclusion with reference to Germanic laws. There
can be no doubt that sale on credit was one of the origins of
debt. But it seems probable that debts arising but of other
transactions were known from an equally early date. In the
anthmtles of Hindu law debts are found ta arise out of a
- Praml?f’ to pay in the earhest extant re,e‘ords. Besides there

Fvolution of debt.
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is no reason why we should not derive the obligation of
debt from the loan for use as from sale and barter. In the
earliest days of society, men would borrow each other’s
cattle or agncultural implements for temporary use. The taking
of a thing for use would make a debt as well as an mcomplete
sale.

There is one circumstance which seems to indicate the
priority of the loan for use. Debts appear to have originally
become actionable on the analogy of real actions. We have no
definite history of the derivation of the forms of action in Roman
law, but it is now possible to have a clear history of the evolution
of the various actions in English Law. This discloses the interest-
ing fact that a debt became originally actionable on the
analogy of Real action. The praecipe in capite was the action
for the recovery of land. In Glanvill, the original writ
of debt is a close copy of the praecipe in capite. Pollock and
Maitland point out that the orginal idea in debt was that of
recovering what was one's own, noidea of a personal obligation
ever entered into it.' One would expect this idea to develop
more naturally out of a Commodatum than of a sale on
credit. It is as probable therefore that debt should have
been derived from a loan for use as from a sale on credit
and I am disposed to think that both these sources contributed
to the birth of the concept of debt,

In course of time we find the notion of a personal obligation
replacing the proprietary idea in debt, and debts founded on
causes not originally recognised in law are assimilated with the
law, The debt of promise foynded on the religious law takes
its place by the debt arising from the taking of a thmg The
spongio hecomes recognised in civil courts.

This leads to the development of other forms of contract,
Two of the darliest known forms of contract after debt were
contracts of suretyship and p]edge In Hindu law and Roman
1aw we’ ﬁnd thls contgact in a hxghly developed form, as af

.

1P, ﬂnd M. History of Engltah Law, Vol. 11, p. 204.
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species of personal obligation arising out of a promise or delivery
of goods. It is possible to trace back the history of these forms
of contracts to a much earlier stage by a study of Germanic

customs.  The original form  of pledge and
Pledge swetyship. suretyship in Germanic Law was the bork who

was originally o hostage—a kinsman given
away as a slave of the creditor, to be redeemed by the debtor
by the payment of the money due.  This existed long before
debt proper was known, for securities had to be given for the
bot or the blood-money which might be due from one. An
alternative and later form of pledge was the wed, which
consisted of a property of cqual or greater value than the
amount of the debt, which was given to the ereditor absolutely,
the debtor being understood to have the right to recover the
thing on payment of the money due.!

Out of these rudimentary institutions the contracts of
suretyship  and  pledge  are  gradially  developed,» when
credit is well-established and the faith of people more relied
on.  The word of an honest and  substantial man  comces
gradually to be considered as  good as having him as a
hostage. A similar development made it possible to dispense
with the transfer of ownegship in the thing pledged. The
Mancipatio fiducia is re phccd by the Pignus and, still later, at a
much more advanced stage of society a Hypothec is considered
a perfectly good sccurity.

The concept of debt and security arc developed very early

bebt and Pledge in il‘l most. ;{11(:%@11t societies and we find reflec-
roligions law—Cawbl.  tions of it in the religious law, sometimes
ing and Wagering. !

in very fantastic forms, at a very early stage
of the evolution of law. 1 have already spoken of the wager
of which we find an illustration in the sacramentum of the
Legis Actio Sacramento. Wagering was only one form of
pledge. The thing- wagered was the security for the fulfil-
menf*bf the promise and was forfeited ¢ the promisor failed to-

® Kohlor: The Pledge Idewl—in Kocourck and Wigmore op, cits
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make good his representation, This, we find, was developed into
an advanced code of gambling, at any rate among most of the
Aryan races.  Gambling with dice was a very ancient institu-
tion in India. Kingdoms were pawned away, wives and children
and, lastly, the players themselves were given away as slaves,
And when people lost their wagers they accepted the situation.
Tacitus, describing the Germans, gives a description which might
apply word for word to the ancient Indian. “What is marvellous,”
he says “playing at dice 15 one of their most serious  employ-
ments ; and even sober, they are gamesters: nay, so desperately
do they venture upon the chance of winning or losing that
when their whole substance 1s played away, they stake their
liberty and their persons upon one last throw. The loser goes
calmly into voluntary bondage. However younger he be, how-
ever stronger, he tamely suffers himself to be bound and sold by
the winner.”
~The notion of debt represented to the ancients the highest
degrec of obligation conceivable.  This is indicated by the fact
that in the earliest days of ancient India, the obligations which
a man owed to his ancestors, to the gods and to the rishis
‘are described as the three debts® with which a wan is born.
By having a son one redegus a  debt to  ancestors.
Remarkably similar is the idea of the German described by
Tacitus. The young Sattans when they arrive at maturity let
their hair and beards continue to grow until they have killed an
enemy. When they havekilled an enemy they shave and “ they
allege that they have now acquitted themselves of the debt and
duty contracted by their birth." It is probable that the hair and
beard was considered as a pledge for the satisfaction of the debt.
| It is not necessary to trace the history of every form of
Diverse sources®op  CODLTACt from its earliest 1:00té. From what
:ﬁfn law of -obliga. [ have observed, however, it would be clear
that the course of evolution of contract is not
a .simplé one of uniform development from a single original.
“Sale and barter have undoubtedly been two of the chief sources
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out of which the notion of contract was evolved. But this was
not the only root of contract. An equally important source
was the religious duty of keeping faith, which gradudlly comes
within the purview of law proper and largely moulds and
affects it.

In the course of its further history the domain of contract
has been enriched by contributions from other allied instititions.
The institution of hostages helps to develop a law of pledge,
that of representation by members of family leads to the
institution of agency; slavery makes its contribution to
the law of free service; religion is contributing its quota all
along the line. The result is a very complicated and diversified
history which has naturally not been identical everywhere
in the world. In the course of this history we find a
large number of legal relations growing up, which are
found by systematic students of the law at a later age
to be essentially founded on consensus of parties, though in
legal theory the obligatoriness is often held to attach to
some other accidental circumstance. Gradually the element
of consensus asserts itself as the essential element of the,
transactions and they are all brought under one common
head of transactions founded. on mutual consent or Contract.
This final evolution is the result of legal science, the effect
of the scientific study of jural relations. But the consum.
mation was not achieved by the unaided efforts of science.
‘In many places we find historical accidents have greatly
contributed to the result.

The hfstory of the English law of contract may be referred
istory of contraet 10 35 @ fine illustr:ation of the course of
in  English law— evolution of the notion of contract out of

science and history.
consensual transactions which ewere,” in the
beginning, locked upon as owing their obhgatormess to

other circumstances than conscensus. This does not mean
‘that this . h1stor) gives us anything® like a general course
“of evolution which we may expect to find followed in othm'
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places. The English history only gives ‘a fine illustration
of the action of science and history, logic and accident, in a
more or less haphazard fashion on the evolution of law.
English law. was founded on Germanic law. From that
source it got a formal contract, only the particular formality
of the seal was derived from Roman law. This sealed
promise, enforced by the Action of Covenant forms the earliest
contract enforced by the courts. The other contractual
actions were those of Debt, Detinue and Account, but the gist
of these actions was not conceived to lie in agreement, but the
delivery of property and, in the Action of Account, in the exist-
ence of a certain relationship. I have said before how debt and
detinue were evolved out of the Real action, praccipe in capite.

The true contract in English law, other than the covenant,
became actionable much later, when assumpsit was evolved. But
assumpsit was a trespass on the case and n its origin it was an
action of damages for malfeasance, where, by reason of the
wrong-doer having come upon the thing by permission, trespass
would not lie. In course of time however assumpsit grew more
and more contractual till the element of assumption or the
‘promise formed the gist of the action.

This was a historical accident; | English law already knew of
contract; and a promise, without more, was already actionable,
if it was given a certain form. There is no logical reason
why in the course of evolution, the formalities should not
have dropped off this agreement and the simple contract
evolved out of the Action of Covenant. Besides, there were the
actions of Debt and Detinue, essentially contractual, which might,
by natural evolution, have led to the general concept of a contract.
But, as most frequently happens, this obvious and rational

+ development did not take place and the element of agreement
in the Covenant, Debt or Detinue was not disentangled from its
accidental associations till the concept of simple cont’ract‘ .

- was evolved by a historical acc:dent out of an action for a

tort
‘ 16 .
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When assumpsit had become an action proper to the
enforcement of a simple promise, there remained beside it other
contractual relations which were even then not assimilated to the
agreement. Debt and Detinue continued to have an independent
existence. And they might have remained distinct, but for the
fact that owing to the rule of wager of law, Debt and Detinue
were very inconvenient remedies. Attempts were gradually
made therefore to bring cases of Debt and Detinue under
Assumpsit by a sort of legal jugglery. When this effort succeeded
it had an important consequence for jurisprudence. As the
chief contractual transactions were brought together under the
form of Assumpsit, the common elements underlying them
naturally became prominent and this led at last to the evolution
of a general law of contract.



CHAPTER XiI
THE.LAW OF DESCENT—I.

In most settled societies of primitive and ancient times
we find that after the death of a person his property is inherited
in accordance with some settled rule of law. In some ancient
societies we find a certain measure of liberty given to the individual
to regulate the devolution of property after death. But testa-
mentary succession seems to be the exception rather than the
rule in ancient societies. Maine concludes from this that a law
of intestate succession always precedes any rule of testamen-
tary succession.

Attempts have been made by jurists to trace the law of

- intestate succession to more primary elements.
worigin of the law of A theory which was familiar to classical
Roman jurists, and has persisted down to
modern times, refers the law of inherjtance to family ownership
which is supposed to have been the most primitive condition of
things.  When the property belonged to the family, the death
of the head of the family made’ very little difference. The
headship passed to another member of the family, but the
property remained, as before, family property. When individual
ownership came to be recognised, what was the order of suc-
cession to the headship under the older law now become an
order of inheritance. .

We have already seen that the evidence available does not

" Family ownership warrant the conclusion that ownership was

: :::celiw of imheri- ongmally jeint. The probabilities are rather
‘ in favour of individual ownership leading on

“to collectxve ownership by gradual restriction of the owner’s
‘rights. - Similarly, it amay be said that it is -more * likely
vthat the law of inheritance may have led to family, ownersh:p'
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rather than vice versa. *“ We have but to ask for a time, when
testamentary dispositions are unknown and land is rarely sold
or given away. In such a time, a law of intestate succession
will take deep root in men's thoughts and habits. The son
will know that if he lives long enough, he will succeed his
father; the father will know that in the ordinary course of
events his land will pass from him to his sons. What else
should happen to it ? He does not want to sell, for there is none
to buy; and whither could he go and what could he do if he
sold his land ? Perhaps the very idea of a sale of land has not
been conceived. In course of time, as wealth is amassed,
there are purchasers for land; also there are bishops and
priests desirous of acquiring land by gift and willing to offer
spiritual benefits in return. Then the struggle begins, and law
must decide whether the claims of expectant heirs can be
defeated. In the past those claims have been protected, not so
much by law as by economic conditions...... But now therg must
be law. The form that the law takes will be determined by the
relative strength of the conflicting forces. It will be a com-
promise, a series of compromises and we have no warrant for the
belief that there will be a steady movement in one direction, or
that the claims of heirs must always be growing feebler......
Other and different arrangements were made elsewhere, some
more, some less favourable to the heirs, and we must not assume
without proof that those which are most favourable to the heirs
are in the normal order of events the most primitive. They
imply, as already said, that a son can hale his father in a court
of law and demand a partition; when this can be done there is
no ‘patriarchalism,’ there is little paternal power."

Fustel de Coulanges derives the entire law of inheritance
T from Ehe religious beliefs of arzcient times.
xhz‘;ft::;im of lawof The right ‘ of property according to him
KA was established for the accomplishment of
hereditary worship. [t follows that i was not possible that
1 Pollock and Maitland, History of English Larw, Vol. II, P 240 seq. . : ‘
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this right should fail after the short hfe of an mdividual
The man dies, the worship remains; the fire must not be extin-
guished. So long as domestic religion continued the right of
property had to continue with it.

“Two things are closely allied in the creeds as well as in
the laws of the ancients—the family worship and its property.
It was therefore a rule without exception, in both Greek and
Roman law that a property could not be acquired without the
worship, or the worship without the property...... It was same
in India.

“From this principle were derived all the rules regulating
the right of suecession among the ancients. The first is that
the domestic religion being, as we have seen, hereditary from
male to male, property is the same. As the son is the natural
continuator of the religion, he also inherits the estate. Thus
the rule of inheritance is found ;......The father need not make
a will; the son inherits of full right......

“To form an idea of inheritance among the ancients, we
must not figure to ourselves a fortune which passes from the
hands of one to those of another. The fortune is immoveable,
like the hearth, and the tomb to V.Vhl’Ch it 1s attached. [t is the
man, who, as the family unrolls its generations, arrives at his
hour appointed to continue the wd¥8hip, and to take care of the
domain.” !

In discussing Fustel de Coulanges's theory of the origin of

property 1 pointed out that he makes the

thooy o™ °F ™" fatal blunder of identifying property with
land. On the contrary, even in Rome and

Greece, to which he confines his observations, moveable
property preceded immoveable property and as a matter of fact

_ the faw of property was fairly developed with reference to move-
ables before’ property in land was recognised. Here: also he
considers the law of inheritance exclusively in connection. with
land. But a law of inheyitance apparently- existed before land

o

.1 Fustel de Cdulnuges—-—’.l'h_s And?nt City, p.
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became property and weapons and cattle, women and possibly
slaves passed to heirs. Besides, the entire theory hinges upon
a theory of primitive family ownershxp, which there are good
reasons for doubting. : ,
It cannot be denied of course that in ancient bometxes
notably in Greece, Rome and in India, property has been asso-
ciated with religious rites and there is an intimate association
of the heir with the performance of obsequial rites and the
offering of periodic repasts to the deceased and his ancestors.
But the Indian evidence leaves little doubt that the supposed
dependance of inheritance on the offering of oblations to the
deceased is a comparatively late growth. The heir was usually
the person who offered the funeral repasts, but the heirship
does not appear to have been dependent on the pinda. The
earliest statements of the law in the dharma sutras are
not only singularly free from all reference to offering of
oblations but the order of succession too does not exactly
correspond to the order of persons entitled to offer pindas.
The entire theory with regard to the dependence of the Hindu
law of succession on the spiritual benefit conferred by the
heir i1s based on texts of M‘anp and ignore altogether the histori-
cally anterior law. But evenin Manu there is no dependence but
rather a mere co-existence Of the two functions of heirship and
giving of oblations. The co-existence must be quite patent in
the most usual cases of succession and from such observed co-
existences a later theory sought to deduce the right of inheri-
tance from the spiritual benefit conferred. But even in later law
this proposition was not free from, dispute and it was only in the
Dayabhaga of Jimutavahana among extant works that we find a
~ consistent attempt to work out the theory of. spiritual benefit.
~ Similarly, we find that in Rome the Twelve Tables makes no_
-reference to the doctrine of spiritual benefit. - But the heir was
as a rule bound to offer funeral repasts and from that, a later
theory in Cicero's time drew the conclusion. that successmn'
“depended on the offcrmg of funeral repasts. The evidence that we’
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have, therefore, does not justify the conclusion that the principle

“underlying inheritance in primitive law was the provision for
funeral repasts for the dead. The doctrine appears to have
been a later deduction.

These theories therefore do not enable us to go behind
the law of intestate succession. As far back as law takes us,
either in primitive law or in the customs of backward races, a
law of inheritance already exists. But a guess may be hazarded
as to the probable origin of a rule of intestate succession.

In the Vedas we hear of a father dividing his property

Lol records op | AIONGSE his sons in his liffa-time. A
distribution  of pro-  somewhat later, though sufficiently early
e before denth evidence shows us the husband dividing his
properties between his two wives before renouncing the
world at the appointed age. This seems to have been the
primary state of affairs before any rules of inheritance became
settled.* In India, men were expected to renounce the world and
spend their days in religious contemplation in the woods, when
they attained old age. Before so retiring, they tould dispose of
their properties as they chose. Alshough not exactly in this
form, we find that in other societies also old men had to
renounce the world or die. It js probable that they were
permitted to distribute their wealth before they left. At a time
when there was no settled rule of inheritance, this was apparently
‘the only mode in which devolution of property could be settled.

The element of caprxce in such distribution must have been

‘at"a" minimum. Men in primitive times habltually followed
precedent When a leading man of the society is found to
have acted in one way, others simply imitate; and in this way
‘customary schemes of distribution of property seem to have been
»evolved by regetxtlon and to have led on to a law of inheritance.

1f this v1ew is correct it would run counter to the favourite
' theory, started probably for the first time .
by Mafne that in primitive” society the will
. of the owner had no share in the devolution
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of property and that testamentary succession followed
testate succession. This view is, in part, based on the theory
of joint ownership of the family and the community which we
have found reason to doubt. In so far as this theory asserts
that regular testaments came into existence later than the law of
intestate succession, there can be no doubt of its truth. But if
the suggestion I have venWred to make above is correct, the
root of intestate succession itself will have to be sought in some
form of rudimentary testament. It would then appear that
owners of property disposed of their goods in their life-time.
In course of time this crystallised into a law of intestate succes-
sion. Once a rule of law is established it tends to restrain the
freedom of dispositon of the proprietor. We should therefore
expect to find laws seeking to restrain dispositions of property
against the law of inheritance. Such rules we can find in Rome,
in Greece and in India. But in spite of this, some power of dis-
position, more or less limited, was always retained in the pro-
prietor. This appears in Hindu law in the freedom of the father
to distinguish between sons in the distribution of his property.
The early law is more or less unsettled as to the exact limitations
on the father's power, but we natice that in course of time the
limitations close more and more upon this freedom. In Rome
this power develops into a right of testation by a declaration in -
the Comitia Calata. Amongst Germanic races Tacitus found no
pawer of testation, but Anglo-Saxons developed testamentary
dispositions of land quite early and rudiments of testamentary
pawers are traceable among other Germanic races. No doubt
all this was very different from the testament as it developed
in the later history of Rome, but the two things have sprung
from the same roat. v
The order of intestate succession in any society depends
entirely on the principles of sacial organisation
mmonﬂi testate  and kinship. As a general principle it may be
laid down that every' rule seeksto give the
mhemarme to the person who is presumably nearest and i
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most intimate touch with the deceased. This statement how-
ever would be correct only within liraits ; for social organisation
changes sooner than the law, and it is a very usual thing to find
the law very imperfectly representing the feelings of people as
regards nearness of kindred, by reason of the fact that
the law belongs to a stage of social organisation which is
passt. '

It is not possible to lay down any hard and fast general rule
as to what constitutes nearness of kindred according the feelings
of the people. Even a son is not always the best loved and the
nearest kinsman. On the contrary, amongst matricentric families,
most notably in those that are polyandrous, a man’s son is more
or less a stranger to him, while his sister's son is near and dear.
Sometimes the feeling may be stronger i favour of a perfect
stranger than in that of a near kinsman. Thus an adopted son
or a son purchased from a stranger would in many cases exclude
daughtiers, brothers and such other near relations, not only in
law but in the ideas and feelings of men. Owing to wide
differences in principles and methods of social organisation
therefore, there grows up very large* differences in the schemes
of kindred and of inheritance in different races.

Two main types may ba.easily distinguished, w2z,

. the matrilinear and patrilinears schemes.
_Matrilinear and pat-  In  matrilinear families, the normal. type
rilinear schemes of . .
descent. _consists of males and females born in the

- house. The range of kindred as well as
notions of nearness ‘of relationship' therefore are strictly
limited to groups connected through females. On the
contrary in patrilinear families kinship is counted generally
through males, for the family consists of males born in the
family and females brought into the family by marriage.
Matrilinear kindred include brothers, sister’s son, mother’s
.brother mother’s sister, mother’s sister's son and so on.
Patnlmear kmdred mcfude 'sons, natural or artificial, brothers,
rand father, tc and thenr male descendants IR
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In a matrilinear family we should expect to find kinship
strictly limited to children born of women born in the family.
But in point of fact most matrilinear societies represent some-
what mixed types, in which children of the deceased himself have
some share. The fact is that most societies of this character
that we know of have partially passed out of the purely
matrilinear stage and many of them have developed proprietary
forms of marriage, though matrilinear kinship still adheres to
them. As a result of this transition the law of succession in
most such societies i1s not purely matrilinear.

Before 1 pass on to illustrations of the various rules of

succession, | should like to refer to one
oo eagreness ol e interesting feature of the law of succession
A not merely of matrilinear but also of many
patrilinear societies at an early stage and that is that the rules
about succession do not follow lines of kinship very far. One,
two or three small classes of heirs are named perhaps and “there
the law stops. Sometimes, the law expressly states that after that
the kindred take the inheritanee. This is the rule in the case
of all savage societies. In.ancient patriarchal societies also
we find the same thing. Thus Gautama's list of enumerated
heirs terminates with sons and,appointed daughter's son and after
that follows a comprehensive rule, ‘ those connected by pinda,
gotra and rishi, or the wife.”  This, with the exception of the
wife, agrees remarkably with the law of the XII Tables where
after the Suz come the proxinius agnatus, after whom the property
goes to the gens. Barring the reference to some relations
through females, which has given ‘rise to some controversy, "
the Germanic laws also are very similar.

All this indicates a stage in which the social mind is not
yet up to the effort to think out a long line of heirs about whom'
questions may arise only rarely. Customs get established only
with reference to cases which frequently occur, the rest is left
to be settled as each case arises, by the'proper authorities, the
‘medicine man of the savages, the priests of the Aryan races or
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the Parishads in India. That is one reason why the early law
is so little particular about settling the claims of the remoter
heirs. Besides, primitive and ancient communities do not
carry their ideas of relative strength of kinship very far,
A certain  number of near kindred such as the sui of
Rome who are practically associated with one in the
same household are distinguished from the rest by the
recognition of a stronger bond of kinship. For the rest, the
whole lot of kinsmen are on the same footing. They are all
brothers, uncles, etc., of the deceased. Fine distinctions between
them by counting the degrees of kindred is a dxbcowry of a
later age and a subtler mind.

The fact that the entire kindred—the .whole settlement,
takes the " estate left by the deceased after very near kindred is
often put forward as evidence of primitive community of owner-
ship. It is suggested that the individual was only a limited
owner.and the property belonged to the kindred as a whole.
The individual property gradually developed, but the communal
ownership survived in the theory of the ultimate succession  of
the gens or clan. :

[ have put forward reasons to doubt the existence of
communal ownership as the prunary fact. If my view is correct,
then the ultimate heirship of the clan or gens does not in any
way reduce the force of those arguments. For it is quite
conceivable that a rule like this might have developed out of
individual ownership and individual rights of succession without
assuming communal ownership.

Let us imagine a time when landed property did not exist

and all the wealth of the deceased consisted
of inhoriiomcer * ™" of his personal belongings. The primitive
' idea with regard to these seems to have
been to bur.y these things with the deceased. In many
retarded societies and in the primitive history of races we find
illustrations of all the belongings of the deceased being buried
with him, including his slaves, his wife or his favourite animals.
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.

who were killed to accompany him for service to the deceased
in the other world. In the state of society to which this idea
primarily belongs there is and can be no law of inheritance.
The deceased is not dead but continues his existence in some
form under the ground and he takes his be]ongmgs with him,
Gradually however, probably as society becomes richer and
the faith in the continued existence after death exactly as
during life becoimes weakened, we find this necessity of burying
everything with the deceased got round. One of the devices
by which this i1s done is to bury with the deceased worthless
substitutes of valuable articles while the originals are retained
by his family.  Another device was a donation wmortis cansa or
otherwise during the life-time of the deceased or, a
distribution amongst sons or such near kindred,' so that when
_the man dies he has no property to go with him. As we have
seen, it is probable that a custom of inheritance may have grown
out of this practice. Another way in which the custom.may
have been developed is suggested by the right of the nearest
kinsmen in some communities to take one or more of the belong-
mgs of the deceased. . Whatever may be the exact origin of the
law of inheritance, we find no evidence, not is there any reason’
to suppose, that the first rule of inheritance was not a
rule of individual succession." The heir, when he came to
be recognised as such, was recognised as an individual.
A law of inheritance is found to have been developed,
with reference to personal property, on a purely individual
basis, before land -is recognised as property In this law
the kindred qu‘cceed a3 heir and not by virtue of any residuary
ownership.
The actual rules of inheritance in matriarchal societies
are as much diversified almost as among patriarchal societies.

1 It s quite true that sach donations are liable to be set aside at the option of ‘the
heir-in some aocieties.. In Babylon the heir could get back properties given away by the
‘deceased on payment of cerfain prices. Bat these are institutions of & liter ags, when -
1aiv of heirship haa been established so fe.r that the heir is uupposed to ‘have a sort of velted
imterest in the property. : ' .
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I‘hls is partly due to the more or less pu\\';*rful influence
) - exercised on these societies by the developp-
inversiijes in Matri- ing  concept of ownership in wives and
, children, but in part, even apart from such
influence, from the fact that even in matrilinear society
kinship is viewed differently in different communities, doubtless
owing to the fact of differences in social organisation. The
result of these influences is a largely diversified order of
succession in different societies organised on a matrilinear basis.
To some extent again the order of succession is affected-by a
distinction between kinds of property. The reasons which
underlie such differentiation are various. The relative impor-
tance of the different kinds of properties in the eyes of the
community accounts for some of the difference. Others are
accounted for by the source of the wealth. Property coming
from the bride's father is treated differently from that coming
from one's own ancestor. The utility of things to the particular
persons concerned is another circumstance of importance. All
these circumstances affect the order of succession to the pro-
perty. T
] should like to give here ssome illustrations of the
diversities of the law of inheritance in
Tube-tubes matrilinear societies. Among the Tube-tube
tribes of New Guinea one class of properties, including
drums, lime-pots, lime spatule and canoes go to the
sister’s children and, if they are girls, they take for the benefit
of their children. If the sister has no children the property
passes to the maternal uncle, with a reversion at his death to a
man’s own brothers and sisters. This gives us a purely matri.
linear order of succession. Property of the second category,
ssuch -as arms, ghells and the like, and also pigs; is divided between
'a man's own children and those of his sister. This discloses -
“the introduction of the: germs of patrilinear kinship. It will be
-"notxced that the distinction in the kinds of property are founded '
" on the relatwe importance of the articles. -
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Among Lhe Waga-waga tribes, ornaments given to a wife
by a husband are regarded at his death as
m‘t‘;f‘oéz"ér‘l_‘_’“g““-‘ nd  the heritage of his gariauna, a man who
performs certain ceremonies at his grave.
Among the Bathonga, of the two assegais which are a part of a
man's regular equipment, the larger passes to the son, and the
other to the uterine nephew. Here we notice that the son has ac-
quired a position of superior importance, but the original matri-
linear character of the kindred survives in the nephew, who, it is
noticeable, has formally the choice between the assegai, though
by custom he is bound to give the better one to the son. -
But there are diversities in the rules of inheritance among
matriarchal communities quite independently of these disturbing
circumstances. Thus we find that while the sister's son and
daughter, uterine brother and sister, maternal uncle, maternal
aunt’s son and daughter are regarded as heirs, they are not all
heirs in every society, and their relative positions vary very. much.
In patriarchal societies, the normal order of succession
would be to male kinsmen strictly in the male line. But
who 1s the kinsman entitled to succeed in the
0;"::};‘;’:*pl:(‘rf‘b:i“m first instanee? Generally speaking the son.
societies. But this is by no means the universal rule.
There are *traces of a rule of succession
of brothers or other senior members of the family
in preference to sons in some places. This rule known
in Irish Law as tanistry, is found not only in Brehon laws
of Ireland but in many other places, notably with reference
to hereditary offices in unsettleds times.! There are texts in
‘Hindu law also which indicate that a rule of succession of
brothers in preference to son apparently prevailed at some
time in some Aryan communities in India in ancient times.
Even with regard to sons there is nothmg like uniformity
i the law of succession at different

p]aces, There is the rule of pnmogemture
* Bee Maine, Early Institutions, Lect. VII, -

Ponition of sonk.
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by which the eldest son succeeds to the exclusion of younger
children. On the contrary there are rules of ultimogeniture in
some places by which the youngest son succeeds to the exclusion
of the elder brothers. But the general rule is that of division of
the inheritance among the "sons of the deceased. IEven here
however, we find that the partition is not necessarily equal.
In ‘many places we find the elder sons distinguished in some
form or other. An extra share of the inheritance or some specific
properties are very often given to the eldest son as his birth-
right or under other pretences. Sometimes the preference takes
the shape of a graduated scale in the case of all the elder
brothers to the exclusion of the youngest. Very often sons
take as such, irrespective of the status of their mothers. In
many places, on the other hand, distinctions arc made between
sons with reference to the status or class of the mother, or the
form of marriage or_concubinage out of which the son is born.
"And, fufther complications are introduced by the introduction
of artificial or secondary sons who do not all take equally.

These diversities in the law are determined by varying
social environments. At the present stage of our knowledge it
is not possible to construct anything like a general course of
evolution of these various forms of ¢he law.  We can only indi-
cate tendencies and certain consequences that seem to follow
from certain circumstances. _

It seems that primogeniture was the general rule with
regard to inheritance in patriarchal societies
n which joint families continued after the
father's. death. The preferential treatment given to the
eldest son was a survival of primogeniture. Maine, on
the contrary, supposeé primogeniture to have been origi-
nally associated with inheritance to offices and presumably
a later development. As opposed to this theory we have
the ancient Indian view reiterated in - religious as well
.a-s_the’-secular Jaw that.thé eldest son takes the place of the
father  In the sacral law of India the obsequies of the deceased

Primogeniture.
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are performed by the eldest son alone. This matches exactly
with the view put forward in several texts of the law, whose age
it is impossible to determine, that the eldest son takes the
entire jmheritance and the others live under him just as they
lived under the father. In justification of. this ancient law
Indian authors are apt to refer to texts of religious law which
lay down that a man is saved from the evils of sonlessness by
the birth of the first son, the other sons being for spiritual
purposes, more or less useless.

This law presupposes a condition of society in which. families
find it convenient to live together even after the death of the.
head, as for mstance when enemies surround a family and there
is therefore great need for cohesion within the family. It is
proper also to a stage of society in which the wealth of the
family is small.  As families grow prosperous and society settles
down in peace, the strength of the forces making for cohesion is
reduced and a great disruptive force is introduced by the
increased wealth.  When such a state of society comes into
existence brothers tend to separate and a custom of partition
tends to grow up. Adventitious circumstances also may tend
to promote separation, such as, for instance the encouragement
of priestly classes who promate the belief, as in India, that in
partition there is increase of religious merit owing to the multi-
plication of sacrifices performed. 4

When separation becomes inevitable, the younger sons do
not share equally with the eldest. The eldest gets some
preference which grows less and less as time goes on. In India
the several stages can be clearly marked. At first the eldest son
is entitled to a double share, that is, what would have been the
father’s share if he had chosen to make a partition during his
life-time. But later on, we find that one-twentieth of the whole*
estate and the most valuable article out of the belongings of the
father were reserved for the eldest son. By an analogical exten-.
sion of this doctrine of the preference of the eldest-born sen, |
later law provides for the preferential shares of the second and
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third sons as well. Ultimately however even this preference
gave way and we find as early an author as Apastamba laying
down that all sons took the property equally.

Ultimogeniture belongs to a far earlier stage of society and
it only survives in out-of-the-way places
under completely changed circumstances.
In the earliest days of patriarchal societies cverywhere
and demonstrably in India, joint families of father and grown-
up sons was unknown. Each son as he grew up separated
from the family and set up home for himself. The youngest
son who was generally too young to leave the house,
being a member of the house therefore took the inheritance.
That is how ultimogeniture conceivably originated in some
societies. But the identical institution may have arisen under
quite different circumstances. In England for instance the
ultimogeniture of the Borough English tenure seems to have
growrrup out of a system of equal division under the influence
of the feudal notion of one tenant for one land.! In a modified
form we find the institution in the Roman Law and Hindu
Law where the suus, as distinguished from the emancipatus,
and the son born after partition take in preference to
the other sons in the succession ,to the father's share after
his death. .

Sonship belongs in most systems of law to. the child of th

lawfully wedded wife. The Aryan law was
cm{‘;gr‘;‘“;gg‘: wnd se-  apparently very particular about it. Marriage

was a religious institution amongst Aryans
and constituted a partnership ‘in religion between the husband
and wife. The child borne by such a wife was apparently
the only son recognised in the earliest times. The evidence
of Roman, Greek, Germanic and early Vedic law seems to
coincide on this head. In Babylon on the contrary the rule of
legitimacy was by no means so rigorous and not only was: the
succession. open to the 5on of the concubine and slave as-well

Ultimogeniture.

v Pollock and Maitland, Op. cit. VolJlL, p. 280, .
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as to that of the wife, but even the preference due to the eldest
son was given to the son first born no matter by what woman.

But the law is seen to undergo various changes under the
pressure of social environments. In India
olrowth o secondary we find a remarkable history of evolution
of the law on this head. While the Vedas
refuse to recognise a son other than one begotten on a lawfully
wedded wife, the Smritis gradually recognise several kinds of
secondary sons, including the son of an appointed daughter, the
son begotten by Niyoga and a variety of other'sons most of
whom are bastards born in the family. The earlier law books
distinguish between these secondary sons and give the right to
inherit to one set but exclude the other from it altogether. In
course of time however all these classes of persons rise to the
rank of sons and are given the right to succeed to the proper-
ties of the deceased on the failure of legitimate’issue.

It is difficult to offer any definite suggestion as to the exact
circumstances which led to this retrogression. It is quite clear
that a comparatively smal] population of Aryans surrounded by
alien communities on all sides felt the need for as many sons as
possible. It is possible also that the customs of the surrounding
communities exercised a profound influence on the Aryan society
in the matter of their social institutions. The period during which
this development occurred was one of most restless activity on
the part of the Aryans in their effort to adapt themselves to

“their new environments. The rigours of the old laws had there-
fore to yield before the pressure of social needs and the license
of a new life.

But the reactuon came later and we notice the twelve kinds
of sons evaporating almost under our eyes, leaving as their
residue the adopted and the arrogated son, to describe them. by
theit Roman names. The old law is not repealed or abrogated,
it imply dies out as the social need for the license in the ‘matter
of sons dnsappears and the Aryan bxas in: favour of legntlmacygf
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reasserts itself. Other distinctions now force themselves on
our attention. Even with regard to legitimate sons distinctions
spring up according as the son is born of a wife of the same
caste or of lower caste, according as the mother was married
according to the approved or the disapproved rites. All these
distinctions grow more and more rigorous till we find marriage
outside the caste practically abolished and forms of marriage
other than Brahma and Asura altogether discarded.



CHAPTER XIII.
Trr Law o DESCENT—(Conid.)
Si1.—The Succession of Agnates.

In a strictly patriarchal society, after the son the agnates
would take the property, and the nearest agnates would be the
brothers.

We have seen that the brother in some exceptional
cases takes precedencc over the son, but in most societies
brothers follow the sons. Among brothers there would be
grounds of distinction according as he was full or half-biother,
and as he was either joint or separate.

1t seems that in many cases the original idea was that the

entire kirdred took the inheritance of a
i rginally f,t‘}‘,.,rft‘;d sonless math. The idea of distinguishing

between different grades of agnates is com-
paratively late.  When this is recognised however the way in
which the proximity is worked out is far from identical in differ-
ent patriarchal societies or even in the societies of the Aryan
stock.

The most ancient laws relating to the inheritance of col-
Frlioss” Indian-lew  13t€Tals and a:scéndants among Aryans ' is, as

Z‘é’iﬁ,‘:ﬁé’f succession  has been pointed out before, extraordinarily
- meagre and gives us no guidance in working

out the scheme of succession in detail. 1 pave already

~mentioned the scheme of inheritance in the XII Tables and
Gautama Dharmasutra. Vasistha gives the following scheme

for*succession : (z) The first six kinds ‘of sons; (i) Sapindas

~and the second group of secondary sons; (i) Spiritual
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teacher or pupil, and (zz) The king. Baudhayana also gives
practically the same list with the exception that after sapindas
he inserts sakulyas. Gautama is distinguished from these in
so far as he wpuld give the wife the custody of the inheritance
if she wishes to have a son by Niyoga. Later on, Indian law
gets more complicated.

A few pomts may be noted with reference to these state-
ments of the law. In the first place the inheritance passes on
strictly agnatic lines. It is quite true that the term sapinda is
ambiguous, but there is no doubt that although this term
included daughter's sons and other cognates in later times,
in its origin the term was strictly confined to agnates. With
regard to the others, the seakulvas and sagotras, of course,
there is no doubt that they are always agnates. Secondly, we
note that these statements of the law differ as regards the
exact agnates who may take.

It may possibly be inferred {rom this that in the kernel of
the law out of which these variations were evolved there was
no definite provision about it. What it probably provided
was that the agnates, or rather all,the kindred or, at best, the
whole of a class of kindred such <as sapinda or sakulya as a
body succeeded. The rules as_ fo the relative priority as
between individual kinsmen belonging to the same class by
reason of nearness of relationship were worked out in detail
in later times. The result of this process was an enumeration
of a certain number of heirs in succession followed by a suc.
cession of sapindas, sakulyas or other more distant kindred by
classes, the relative priority of each individual being determined
by reference to certain rules of counting degrees of proximity.

In Rome also the development of the law was apparently

.  similar, The proximus agnatus was distin.
The development of guished in the first instance and the relative
S‘:;.cl“tm{';,é,f.‘,’a’_"" proximity determined by counting the genera-
-~ tions.' At Athens succession lists proceeded
‘on theé basis of a classification which resembled some
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of the schools in Hindu Law. In the absence of the lineal
descendants of the deceased, the inheritance went to a class
of very near kindred called the ayyioreia extending not
beyond the children of his first cousins.  The next class
were descendants of the paternal grand-father.  After these
are found interposed, the descendants and collaterals of the
mother, after which remoter kinsmen succeed according to
proximity.  Apart from the introduction of matrilinear kinsmen,
which we shall consider later, this scheme of succession
gives us an order which is an effort to develop the original
rule of succession of kindred without any definite principle
of differentiation. A very similar result was achieved in the
same attempt by the Celtic laws. In Ireland after the
descendants there came a group of kinsmen (gelfine) within
four degrees from the father. Next came the derdfine who
were descendants within four degrees of the grand-father.
The iaifine included similar descendants of the great-grand-
father and the 7ndfine who came next included similar relations
of the great-great-grand-father.
Among Germanic races a somewhat different development
seems to have occurred in so far as matri-
npe Luw of Ger- g ear kinghip is concerned. According to
‘ Tacitus, on the failure of children his next of
kin inherit; ‘“his own brothers, those of his father, or
those of his mother.” In the Lex Salica after the sons and
daughters come the mother, the brother and the sister, the
mother’s sister and in some of the codes the father’s sister. The
father is not an heir except in the ‘ater law. The Lex Ribuaria
and the other Leges Barbarorum also agree in the main with
this except in so far as the father and the father's sister and
father’s brother are counted as heirs. It is noticeable that in -
the oldest Salic code females are altogether excluded from
inheritance. -Still, this preference of mother's relataons isa
cirtumstance which wants explanation. ‘ -
It is remarkable however that in the Anglquaxon law and thef’_fi
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Enghsh law evolved from it we miss this element altogether
' and find a law of succession by classes not
ini‘;’;{?f;“;‘;w Fowme altogether dissimilar  to the lrish Law.
* This is the parentelic scheme. By a
person’s parentela we understand a person’s descendants how
low soever, In the parentelic scheme of succession which
we find fully developed i the English law of the thirteenth
century, on the failure of the descendants of a person the in-
heritance went to the parentela of his father and failing that to
the parentela of his grand-father and so backwards in the as-
cending line. The question of the antiquity of this parentelic
scheme in England is shrouded in obscurity. [t cannot have
dated back to pre-ethnic times or even to the days of Anglo-
Saxons in their German home. As elsewhere, this scheme
seems to have been evolved in the effort to work out a scheme
of succession for the more distant kindred.

Sa2.—Women as Heirs.

In a strictly agnatic scheme of succession, women or child-
ren of the women born in the family have
no place. Wives are not heirs, because in a
rigorously patrarchal family they are always
to be kept under subjection. Daughters are not heirs
because they go out of the family and their children are child-
ren of a different family altogether. But sooner or later, every
patriarchal family develops cognatic kinship and in most places
widows are recognised as heirs. The problem of the transition
from the purely patriarchal to this modified view of heirship has

not yet been definitely solved.
There seems to have been atime in most patriarchal
: » societies when the wife, far from being regarded -
wxgﬁ:}’“‘“"“ of ™ as an heir of the husband, was herself looked
_ i upon .as a valuable part - of the assets of
'.the husband The heir in many  places inherited ‘the
" wives “of - the deceased along with his other properties, barrmg"

Women not heirs in
Patriarchal Society.



144 EVOLUTION OF LAW

his own mother. At other places we find the wives dis.
tributed amongst the kinsmen, a preference being given to
the husband's brother. The Levirate of the Semitic races would
seem to be a considerably modified development out of this
institution. The taking of the wife of the deceased involved
certain obligations. If the deceased had died sonless, for
instance, it implied that the first son of the widow would be
considered as the son of the deceased. I have said before, how
this leads, as the next step, to the Niyoga of ancient India,
which, as we shall presently see, had an important bearing on
the wife's position as heir in Hindu law.

Among Aryan races, the evidence points unmistakeably
to the evolution of a much higher view of womanhood.
The position of the materfamilias in Rome and the grihapatni
in India was a remarkably dignified one. The primitive Aryan
marriage was a religious contract, absolutely monogamous,
by which the wife entered into spiritual and domestic phrtner-
ship with the husband. Tacitus’s meagre description of the
position of women in Germanic society also secms to indicate
a position of very great importance for the wife.

At the same time, the wife is not recognised as heir in the

most ancigpt stratum of Hindu law or in
op o widow's vight  Greek, Roman or Germanic laws. The posi-
T e it tion of the Hindu widow in the Rig Vedic

times is very obscure. The Grihya law
indicates that the domestic rituals terminates when the
husband has been cremated with the Grihya fire. So the
theory of the continuation of ‘the existence of the husband
in the wife which we find in later law could not have
existed at this stage. The result was that if a man died
sonless, the house absolutely broke up, and the widow
became a dependant on his kinsmen. On the contrary quite an
early tradition, though not as early perhaps as that embodied
in the Grihya law, records the case’of a husband dividing"f:
his wealth equally between his two wives preliminary to his -
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retirement to the woods. This it may be noted was not yet a rule
of inheritance, it was in the nature of a gift by the husband, and
it is not improbable that, in some Aryan societies in India at any
rate, the sonless, wife’s right to inherit may have developed out
of a practice of the husband to give the property to the wife
during his life-time. '

That this was not the universal source of the wife's right to

inherit is indicated by the text of Gautama,
N{;:,‘gn_ @ fom \hich is undoubtedly the earliest statement

of the law on the subject. Gautama gives
the inheritance to the sapindas, sagotras, etc., and lays down
as an alternative that the widow should seek to raise
issue to her husband by Niyoga. The brief sutra does not say
in so many words that if the wife seeks to raise offspring by
Niyoga she has custody of the heritage till the son is born,
but that was obviously the meaning of the rule. In any case,
it obvicusly led to that conclusion. In later books we find the
question of the wife's rights hotly debated. Some contend that
the wife's right originates in her capacity to raise issue to the
deceased by Niyoga. Against this, athers contend that Niyoga
is not admissible if it is prompted by the desire for the mnheri-
tance. Both sides have more or lgss old texts to cite in their
favour.

The position, historically, seems to have been this. When
Niyoga became common in Arya society as a mode of raising
an heir to the deceased, the widow engaged in the Niyoga
naturally had the custody of the property until the son was
born. The time during which Women had the inheritance might
be long or short,—she might never have ason. In this way
people became habituated to the idea of widows continuing in

-posseSsion of the property after the husband's death and
gradually in their being recognised as preferential heirs. But
on behalf of the kinsmen whose expectations were thus baulked
hmatatlons and restriction$ came to be imposed upon the widow's"
nght The mjunctlon seeking to prevent Nx)oga for the sake

9
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of the inheritance is one form of the attempt at restraint. A
different form of restraint is represented by the rule that the
widow takes only a life interest in the property inherited from
the husband without any powers of alienation. This rule could
only have arisen when the heirship of the widow is established
beyond a doubt and, in point of fact we find it referred to
only in later law books.

[t is possible that the right of the widow may have grown
up gradually. There are texts of law which indicate that the
widow takes the inheritance in lieu of her subsistence, and a
theory which survived till very late times, that the widow takes
the inheritance if the property is small and just enough for her
maintenance, can possibly trace an ancient pedigree. But these
unworkable limitations were swept away in course of time and
we find the later Dharmasdstras recognising the widow's right
to inherit without restraint. KétyAyana who is about the latest
of Dharmasastra-writers bases the widow's right on her position
well-recognised in the sacred law, that the wife is half the
person of the husband and continues his existence after his
death. That this was the latest development of law cannot be
doubted, but the text indicates that, throughout, the religious
law, which gave the wife a very lofty position, exercised a consi-
derable influence in determining this final development. The
changed order of society and the consequent change of the
outlook of people towards the widow acted as the motive force
behind the entire development.

Patriarchal society - was not likely to be stable anywhere
except under gonditions and ideas which prevailed in very ancient
times. With the change in this, socxety gradually broke through
the strictly patriarchal system in many ways. One of these
was the change of outlook towards women. Womeh are
gradually viewed less and less as chattels and come to be re-.
garded more and more as compamons and equals of men. A
coencomitant of ‘this change is the lmprovement in. the;-'
_ status of wives. . It is achieved in- dnﬁgrent ways . in dxﬁemngg
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countries, but a very general result of this improved status
is the heirship of the wife. In Rome the progress of the
wife to full heirship was slow and tardy though the mater-
familias was a Yerson of very great importance, because
perhaps, the wife was generally very well provided for other-
wise. In England, under the feudal law the wife's dower
was a limited right, because the entire constitution of the
feudal system militated against her rights. Occasionally too
the progress has been retarded for a time by a wave of
reaction conditioned by new social circumstances. But the
general tendency has been everywhere in patriarchal society,
sooner or later, to give the sonless wife the right of inheritance
to her husband’s property.
I have already dealt with the history of the introduc-
tion of the daughter and the daughter’s
natg":ﬂg}’:@f‘"d ®“f  son and through them the entire body of
cognates into the Hindu scheme of kinship.
The right of inheritance went with kinship as a matter
of course. In Rome, cognation was deliberately introduced
by the praetor as a part of the Jus Naturale. But
before the institution could have risen to the rank of
a natural law in the estimation &f jurisconsults it must have
established itself already in the mind of the people. It
was because the patriarchal organisation of society had given
way so far that married daughters had often come to
live with their parents—and sonless people would have their
daughters about them—that it, could seem unnatural to people
that a daughter's son of a sonless man should never have
the inheritance. The conditions under which cognation came
to be recognlsed in Greece and Rome were not identical
f\mth those in' India, but behind such recognition every-
where there were changed social institutions which made.
it possxble for affection, to extend to married daughters and -
their children and for daughters not to. be made altogether )

,j:&he n by mamage
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Germanic law however is not capable of explanation
Suppored tracen of " this basis.  Tacitus mentions that in
mother-right in Ger-  Germany children - are regarded as kindred
o sociely: to paternal and maternal uncles alike. This
of course is pefectly intelligible.  This implies that the
principle of cognation was recognised here to a greater ex-
tent than elsewhere, but it does not interfere with a theory
of the original patriarchal character of the social organisation.
The difficulty arises however from the obvious prefer-
ence shown to maternal kindred in the Barbarian codes.
In the carlicst code of the Lex Salica, females are altogether
exclided, but still the mother’s brother comes before the
father's brother.  In later law the same preference of maternal
kinsmen is retained. The father is- not regarded as an heir
at all in most of these codes and he is not an heir under
Anglo-Saxon law, though the mother is everywhere regarded
as heir. -
The exclusion of the father 1s easily accounted for.
In carly Germanic society, even in early Anglo-Saxon law
the son could not conceivably become owner of any appre-
ciable property during the *father’s life-time. So the case
of a father succeeding his son was hardly conceivable
in those days. This therefore does not imply mother-right

or any deviation from the patriarchal idea in family organisa-

tion.
The preference shown for the maternal aunt and the

maternal uncle over the paternal aunt and paternal uncle .

however is mot so easily explained. Opinion in German
learned circles is overwhelmingly in favour of considering

these as survivals of Mutterrecht which, according to them,

prevailed amongst Germans. The arguments advanced in support

of this view are by no means convincing. The pre eminence

given to sons above all other heirs in all the Barbarian codes -

go entirely against the mother-right “theory. And, there can
be no doubt of the patriarchal character of the socnety
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Germany of primitive times from collateral evidence.
The husband, according to Tacitus, had complete control
over the wife; the wife lived with the husband and was
expected to be scrupulously chaste. Although father-right as
such is not vouched for by Tacitus, the evidences in favour
of the father's power derived from collateral sources are not
wanting. All these things, taken along with evidences of the
original institutions of the Aryan race seems to place the
thesis about mother-right on a very doubtful plane, to say
the least.

The mere preference of mother's kindred in a scheme of
inheritance, specially where the preference is only slight, may
be explained otherwise. Influence of communities among
whom Germanic races -may have lived and developed their
institutions, may account for the rule. Besides, strict exogamy
appears to have been abrogated quite early by the Germans.
Where the mother’s kindred are not aliens to the kin but
a part of them, the treatment of relations through the father
and the mother on the same footing would be quite natural. If
we consider further, that a father smight have more than one
wife, the possibility of the mother being intimately associated
with her own kin and her son, showing prelerence for the
mother’s kindred is quite conceivable. In fact the utmost that
we can say ‘s that we cannot explain these rules. We do
not know enough of the social history and environments
of the Germanic race to say how these institutions so
peculiar in a race of the Indo-Germanic stock may have
come into existence. :



CHAPTER XIV.
TESTAMENTARY SUCCESSION.

Sir Henry Maine's theory about the history of wills is
entirely based upon the history of testaments
o upum Gemi= 5 Roman law.  The early will of Roman law
was the Zestamentum Comitiae Calatus., The
Comitia Calata was an assembly of all the gentes, identical in
constitution with the Comitia Curiata but performing different
functions. It was an assembly in which all the patricians were
present and which was in a special manner under religious
protection. The institution of an heir by a patrician in this
Assembly was a solemn and formal act which was absolutely
binding. |
Maine is right in insisting that the true meaning of this
testament must not be sought in the. fact that the Comitia
Calata was originally the legislative body of Rome and that
this declaration confirmed by the Comitia was in effect
a legislative modification of the law of inheritance. Such
a theory is untenable, because the Comitia Curiata was never
a legislative body in the modern sense, and if there was
a general law of inheritance in, sacred law which did not
recognise the 'testament, the Comitia could not conceiv-
ably alter the law. Maine’s own view is that the significance
of the declaration in the Comitia lay in the fact that all the
gentes were present there. It implies according to him that
under the primitive Roman law, testaments were only permis-.
sible on the failure of heirs and this deglaratwn ensured that
the testament depmed no one of the mhentance wnthout hxsﬂ
consent. L T
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When a law of intestate succession has been definitely
v settled, ancient law often shows itself jealous
fo e e ia of dispositions of property to the detriment of
institutions antorior £ the interests of heirs.  This tendency manifests
itself in rules restricting alienations infer
vivos as well as testamentary, in the provision of a birthright or
a legitim and occasionally in forbidding altogether dispositions
of property so as to affect the law of inheritance. But as we
have seen before, the power of disposing of property i such a
manner that the gift should continue to be binding after death,
already existed before a definite rule of inheritance and the
heir's right to succeed came to be recognised. No doubt this
right was exercised in most places by an act znfer vives but in
many places the gift was mortis cansa and, in India, it was in
effect more in the nature of a testamentary disposition than
aught else, for the donor, insuch cases, retired from the world for
life after making the gift. The testamentary gift of Rome may
easily have developed out of this and, for placing the title of the
successor beyond cavil, it may have been made in the presence
of the entire community. [t is nothjng unusual in ancient times
to have important juristic acts affecting the status of persons
performed in the presence of the entire kindred or community.
Thus Vasistha insists that an adoptlon must be made after
sacrifices made, in the presence of all the kindred and with
notice to the king. In the Njal Saga we find that when Unna
wishes to sever the marriage tie with Hrut, she goes and makes
the declaration on the Hill of Laws, at the Thing, the assembly
- of the entire community periodically convened for transacting
- legal business. ‘
~ If this view is correct the testament willhave to be traced
_ ~ back to its source in the same act of primitive
w,',‘;h;{ u‘f,‘;""gﬁ:{ law out of which the law of intestate succession:
};‘: o:“ F_“" ‘was_evolved. The supposition that rules of
W -~ inteatate succession were first established and
' ’that tastam@nts aroae out of the discontent people felt at a laterf
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age with the law of inheritance cannot then be sustained. In
attempting to establish this thesis Maine entirely slurs over the
testament in the Comitia Calata and puts exclusive emphasis
on the Mancipatory Will in Roman Law. [t is quite true’ that
the Mancipatory Will was historically the source of the Roman
Will of later days, but it did not introduce the idea of testation
for the first time in Roman society. On the contrary the idea
was already in existence from the earliest historical times in the
shape of the testament in the Comitia Calata. The Mancipatory
Will was evolved much later for almost the identical reasons
which led to the evolution of coemption as a form of marriage.
The testament in the Comitia Calata was open only to the
Patricii. The Plebeian also wanted to make his will.  He knew
what a will was, there was no difficulty about making a will
except that there was no recognised legal form of will which a
Plebeian might adopt. The whole question with him was to find
a form for doing in effect what the Patrician was already doing.
The same problem arose when the Plebeian wanted to have a
Justum matrinonim with the consequent rights over the wife
and children.  And a solution was obtained by recourse to the
same institution of Mancipation which had by this time been
made quite handy for the purpgse by the development of fidu-
ciary Mancipation. The evolution of the Mancipatory Will
therefore furnishes no clue to the origin of the Will as such. It
presupposed the existence of the concept of testation. In
Rome this concept dates back to the earliest historical times.
It is possible to trace back its history by reference to the cus-
toms and laws of ancient and retarded races till it shades off
imperceptibly into a transfer infer vivos. 1t does not appear
that in primitive society when property consisted of small
personal belongings, people found any difficulty in understanding
the disposition of properties by a dying man as he chose. In-
‘Anglo-Saxo‘n law testamentary gifts of land seem to have been
-practised without the people being conscious of doing anything
‘out of the way or of developing a new category of law. So far’
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as [ am aware the power of testament is nowhere recognised
in the written laws of the Anglo-Saxons ; but it was practised
without question before the Norman conquest.
The later shistory of Wills in Roman Law is interesting as
illustrating the circuitous processes by which
winder | history of  people achieve what are to us simple results ;
it does not illustrate the evolution of the
testamentary idea. \When the Plebeian wanted a Will, Roman
jurists adapted the Mancipation for the purpose. The entire
familia, the sumtotal of the rights and obligations was passed
on to the Familiae Emptor under an obligation imposed by the
nuncupatio, to let the testator remain in possession of the
properties during his lifetime and to dispose of the properties
after his death according to the directions of the testator. As,
by the law of the Twelve Tables, the directions in the nuncu-
patio had become binding in law, this had the effect of trans-
ferring property so that the transfer should take effect after the
death of the testator. Later on, the formalities were dropped in
due course and all that remained of the Mancipatory Will was a
declaration attested by seven witnesses, representing the
Familiae Emptor, the Libripens arld the five witnesses who were
present at a Mancipatory Will. Thus was developed the Praetorian
Willwhich wasthe first Will in the modern sense. The Mancipatory
Will, by its comparative simplicity of procedure gradually
ousted the Will in the Comitia Calata and was established as
the or;ly form of Will for the Plebeian and the Patrician alike.
When a law of intestate succession has been established,
. the heir, in course of time, is looked upon
poﬁg:ﬁ"icf“{;’:zaﬁw,_"" as having a sort of vested right in the inheri-
‘ tance and there grows up a tendency to
restrain the powner’s power to make gifts or other dispositions’
of property.which would deprive the heir of his exy_)ectations.
‘The later history is a struggle between this tendency and the.
théory of freedom of dis’pos'iti()n The result of this conﬂlct
» 1s“a compromlse wh:ch takes varxous shapes

"",30 .
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I have already said how the rights of a Hindu owner in the
matter of the disposition of his properties was gradually
restrained by law till the culmination was reached in one school
of law i the recognition of equal rights of the.regular heirs in
the property in the hands of a person. We find restraints on
gifts in other forms in other places. Amongst some races we
find that when a man makes a gitt of property the donee's title
may be set aside at the donor's death, by his heirs. [n Babylon,
where the deceased has alienated property during his lifetime
his heirs may have the sale set aside on payment of the price
paid by the assignee. In Hindu Law one of the earlier restric-
tive rules only seeks to prevent the alienation of the entire
ancestral property so as to leave the heirs altogether without a
subsistence. This sort of rule is found to develop into rules
which provide a legitim for the heir in the shape of a definite
aliquot part of the property. '

The ultimate effect of this struggle between the principles
Cireamatancos afct. of alienation and the vested rights of heirs
ing the devclopment is determined by a great many social factors.

In Romeewe find a free power of testation

developed in all things, subjéct to the heir’s legitim. On the .

contrary, in India, we find the, testamentary power could never

develop bevond the power of making a partition at will among

sons by an actanter vivos.  The reasons for this difference have -

to be sought in the social and legal environments of the institution.

In Rome not only is the power of testation recognised, . the

people display a passion for testaments. This goes along with

an wooden and rigorous law of inheritance which preferred very

distant agnates and gentiles to near relations like daughter s

sons and sister’s sons and uterine cousins. This narrow law of

“inheritance and the law of wills acted and reacted on each
other. The law of inheritance gave rise to the freedom: of .

testation. ~ And, the freedom of testation, coupled with freedom

“of adoption took away the incentive to a reform in the law. of
'mhenmncc In Rome the change in: the law of inhetitance
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came very slowly, and, even when cognates were recognised as
heirs, they had at first to take a very subordinate place in the
scheme of inheritance.

In India on, the contrary the law of inheritance is found to
be more elastic and more responsive to the changes in social
relations. This perhaps accounts in certain .measure for the
fact that testaments never developed in India. Besides, there
is the fact that the partition of the inheritance by an old man
during his lifetime was- evidently so much of a rule and such
freedom was apparently permitted in the disposition in the

_earlier days of the law, that testamentary dispositions were not
needed. In addition we have to take into consideration the
fact that large families developed comparatively early in Hindu
society and, even before the notion of joint family ownership
developed, the family property must have come to be looked
upon as more or less of a provision for the maintenance of the
family. In large families there are comparatively few occasions
when the family becomes extinct altogether. Besides, there
was ample power in the owner to deprive any one of the inheri-
tance or to distinguish any heir by ,giving him a preferential
share #nuter vivos. All these circomstances must be responsible
very largely for the absence of testamentary powers in Hindu
Law.

Besides, there was the mstitution of adoption, which to

" some extent served the same purpose as a

iy doption. - and will. That adoption became a very important
legal institution m India in the middle ages,

owing, to some extent perhaps, to the growing inelasticity
of the law of inheritance, cannot be doubted, and it is

also clear that in many cases adoption serves a testamentary

purpose. But there is some risk of attaching too .muc.h signi-
ficance to this aspect of adoption. We must bear in mind that'_"

adoptlon was not a very favourite institution in ancient Indta._: :

Besides even in later days when the law of adoption grew into: -

' huge proportlons, it was resorted to in more cases than not for;_._,‘,_;u
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the purpose of provision of the soul's welfare in after life or
from the natural craving for paternity or maternity. The
testamentary purpose of adoption is not very prominent even
in modern times; and in most places there were very great
difficulties in making the institution serve the purpose. For
adoption only very young boys are admissible and very often
they are not adopted by reason the particular boy being singled
out in the affections of the adoptive parent. In adoption the
point of importance is to have a son, identity of the son is
secondary and tends to be immaterial; while in testament the
important thing is the person chosen.



* APPENDIX

THr HinDU JOINT FAMILY

-

There is a large amount of confusion with regard to the
law of joint family in ancient India. The general opinion among
Western scholars from the time of Maine onwards has been that
the Mitikshard view of the constitution of the joint family and
the rights of the members infer se is the primitive Hindu
concept and that the view represented by the DAyabhiiga of
Jimutavéhana represents a later advance.

With regard to what the real law of the MitksharA is, there
has also been some amount of confusion. A series of judicial
decisions has, by drawing on the concept of the law of joint
tenancy in English law, given an interpretation to the law which
goes very much further than what is laid down in the Mitdkshar#
itself. The law of the MitAkshard only amounts to this that the
immoveable property in the hands, of a person is to be regarded
as a fund for the maintenance of the family; and his sons, grand-
sons and great-grandsons in the n¥dle line acquire a proprietary .
interest in it by birth. This co-ownership does not go so far as
to entitle sons and grandsons to claim a partition against the
will of the father. They have a right to partition, otherwise
than at the will of the father, only against an old and senile
father and where the father is suffering from a protracted illness,
but not otherwise. The father, however, has no power to
alienate the immoveable property without the consent of the
sons, grandsons and great-grandsons except for family necessity
and for neces$ary religious purposes.  Some distinction is made
between self-acquired and ancestral properties in this regpect.’

1 MitAkshari, l.mder Yajn. 11,7114, pp. 181-84 (Moghe’s Ed.). This view wus put’

forward with great force by Nelson. See his View of Hindv Law and Prospectus on a.
~Bcientific Study of Hindu Luw and Burnell in his introduction to the Dayarbhaga, Lo
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It can be said without hesitation that this was not the
oldest law in India. In Vedic Society, it is evident, not only
have the sons no right by birth in the immoveable property in
the hands of the father, but there was no such thing
as a joint family of the father and grown-up sons. Heads of
families in Vedic literature are found to make gifts of immove-
able properties quite freely and no suggestion of the sons
having the right to forbid such alienations is even hinted at.'
The absolute mastery of the father in the family over, not only
the properties, but also the persons of sons in Vedic literature is
not a whit inferior to that of the Roman pater-familias.

The scheme of life of the Arya as evidenced by the Grihya
and Dharma Sutras also negatives the idea of joint families in
Vedic times. The Arya is initiated at a tender age, after which
he lives with his teacher till he reaches maturity. After
finishing his studies he performs a ceremonial ablution and
becomes a Sndfake. The life of a Snitaka is one of only
slightly less austerity than that of a Brahmachari and
his chief characteristic is that he has no fire at which he
can offer his oblations. This idea would be inconsistent with
the membership of a joint family which is conceived, at a later
age, to be a family with one domestic fire (Grihva Agfzz')‘
at which all the members offer their daily oblations.

The Snitaka is enjoined to get himself married as soon as
possible and to set up a fire. At the wedding, a fire is lighted,
before which the ceremonies to be performed at the bride's
father’'s house are performed. This fire is carefully carried in
“the bridal chariot to the bridegroom’s house where it is
established. And from that day onwards the married couple
has to keep the fire constantly lighted and to offer daily -
oblations to it. Each marriage in the Vedic and Grihya
ritual therefore means the lighting of a separate fire and
each Hearth-Fire is the symbol of a separate house. - The idea
o G(.mvnpn:ﬁs, foz".iﬁsténéé, the opening story of Katiziapm‘niahmi,}in. ‘which' the bki"l'xgv xs

_found to give'away all he had, thoigh he has n ‘son. Nu.m'afoué such ,lboriesb'nfbgifcg 'won__l@_;:
“he familiar to every student of Vedio Literature. SR ' ' S
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of one common fire for an entire household consisting of father
and married sons and grandsons is a later concept and is
inconsistent with the entire scheme of the Grihya ritualism. "In
later ritual, apparently when the perpetual Hearth-Fire has
ceased to be a feature of the household, we find a common fire
which is broken up with the hghting of separate fires on a
partition. In the Grihya ritual however we do not find such
a joint fire anywhere. The Grihya fire and Grihya rites of
each married couple are throughout conceived as separate in the
Grihya Sutras.

In this connection, it is worthy of note that the Apastamba
Grihya Sutras interposes the ceremony of House-building
between the nuptial ceremonies at the bride’s house and those
at the bridegroom’s house. This seems to indicate clearly
that the Grihya contemplated that a person built a house
upon his marriage, before he brought home his wife.

Another fact which seems to lead to the same conclusion
is the plan of a house as indicated in the ritual of Bali-harana
in Baudhayana's Grihya Sutras. In this ceremony offerings are
made at different parts of the householder’s house. After the
offering at the front gate of the house the worshipper “goes
out ¥’ and makes his offering at the “eldest brother’s house.”
This obviously indicates that while brothers lived side by side,
each brother had a separate house, including his bedroom, his
fire-house, his store-room, his husking room, etc. In the
scheme of Balis to be offered we should have expected to have
found reference to the rooms of other members of a joint
household living within the ‘ambit of the same house, if the
existence of such joint households were contemplated as possxble

‘On the whole it can be said with confidence that there is
‘no trace in the ritual literature of the Vedic times of joint
families of married sons and grandsons living in the same
“house with the father. The. Vedic family consisted of the
_ husband wxfe and immature sons and unmarried daughters. o

wﬁm‘w mmsﬁ i=—Bodh. Gi ihyn.

T
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The only evidence which may be urged against this view,
so far as [ have been able to find, is the text (Rig Veda,
X. ‘85. 46) :

WA WYL WA GIEH WP WG| AT e wa
arET Wiy 3y

This passage is usually translated thus '‘Be empress over the
father-in-law, be empress over the mother-in-law, be empress
over sisters-in-law, Be empress over the devaras (husband's
brothers).”

In the first place | find difficulty in accepting this translation
inasmuch as the interpretation of samrdyni in the Rig Veda as
‘empress ' seems to be an anachronism. | do not know of any
unambiguous evidence in the Rig Veda to indicate that the
concept of “ Empire”" was known in those days. It seems more
probable that samrdynzin the Rig Veda stood for its radical sense
of “ specially agreeable” or ‘specially adorning.” If we take
this sense of the term this text would mean that the bride is
invoked to be agreeable to the father-in-law, the mother-in-law
and brothers and sisters-in-law. This would not necessarily
involve their living in the same household. As we gather from
the Baliharana ceremony 'in Baudhayana’s Grihya, though
brothers, sons, etc., had separate houses, their houses lay side
by side. As against others, they formed a distinct group
living in adjoining houses and, together with other similar
groups descended from a not too remote ancestors, they
formed a wider "group (the kula or the gens) and the groups
gradually widened into societies of gotra, jana, janma,
etc. If this is correct, the invocation can be easily
understood without assuming that the relations referred
to in this text necessarily lived in the same house." They were
near one another and for many purposes they had common
interests and a common life as distinguished from other members
‘of the society, but they m:ght for all that hve in separate.
Thouses, : S
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The joint family of the father and grown-up and married
sons and grandsons of which we find plenty of evidence in the
Smritis came into existence later on. The growth of this
family probably coincided with growing prosperity and the
importance of landed property. So long as land was abundant
and one had only to settle on new land to start cultivation,
a son on marriage naturally went out of the house and set
up for himself. At a later date, when the land could not be had
for the asking, the family land would attract the sons and they
would not separate so easily. This and other circumstances
probably contributed to build up the joint family. How far this
development was the natural result of economic forces and how
far it was determined by extraneous influences will never be
exactly known.

In Vedic sotiety, as I have mentioned above, there is no
indication of the existence of the rights of the family in the
properties, immoveable or otherwise, in the hands of a person.
In the extant Dharmasastras too we do not get any trace of
any such right. On the contrary the idea underlying them is
throughout the same as we find +in Roman law—that of
absolute individual ownership of the paterfamilias. It is quite
true that the father in his old age was expected, as a matter of
course, to divide his wealth among his sons (Rigveda I, 70, 5;
X, 61, 1, Taitt. Sam. III, 19, 4) but this did not apparently
amount to a right of the sons to claim partition. Before
partition between sons, the father was apparently absolute in his
ownership.

In later law we find restrdints on alienation growing. The
texts of law bearing on the subject, which were doubtless.
developed in different stages of society and in different environ-
‘ments are an, interesting study. They show a gradually grow-
ing tendency to restrain the father's free dealings with the
property till at last we reach the climax in a theory of the
acquisition of co-ownership with the father of sons and grandsons
from the moment of theu‘ bntth S
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It is idle to seek to place these texts in a chronological
order. For, apart from the fact that the chronology, even of
extant complete smritis is as hopeless a quest as any in archao-
logy, the texts are mostly to be found surviving enly in fragmen-
tary quotations in the text-books of the middle ages. No
attempt to place these fragments in a chronological order is
therefore likely to be successful. Besides, even if the chrono-
logy of the texts could be ascertained, it would give no clue to
the actual sequence of the texts in an evolutionary order. For
the texts were composed in widely different lands in which the
paces of development of laws were probably very different. A
law or an institution which had been extinct in the Punjab for
centurtes might be flourishing in the Andhra country several
centuries later. The mere fact, therefore, that a particular text
was recorded in the Andhra country at a later date would not
necessarily mnply that it represented a later stage of law.

It is quite possible however to construct an evolutionary
sequence in the texts if we remember that the earliest of these
texts must be those which approximate nearest to the Vedic
rule of absolute ownership.of the father. From this point of
view we can place the various texts in four different groups
corresponding to four different stages in the evolution of the
law.

In the first group we may place the texts denying any
rights of sons; e g,

oy fugw wigy TR WAT /Y )
WIIOW Ugd mauwA e siaar ¢ Manu.

‘“Upon the demise of the father and the mother, the brothers
should come together and divide the paternal wealth, they have
no property in it while they (the parents) live.”

foodiwet gwn: fawdighl fagit
- wenw’ fe waARwi M€ fafc fwd w Devala.
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“ Upon the death of the father, the sons should divide the
wealth of the father; they have no property so long as the
father lives faultless.”

stafg foafd garmwziem fagatady @ @a=r, &w QA
Mfad wfd @# av suwisaT fa@q 1 Harita,

“ While the father lives, the sons have no freedom in
accepting, giving or pledging wealth; 1if the father is in distress
or is gone abroad or i1s suffering from illness the eldest son
should look after affairs.”

og fug yan fime fandy, faas wwife sgsiafa Fspfa

GGautama.

“Upon the death of the father the sons should divide the
father’'s wealth or, during his life-time upon the mother being
past child-bearing, at his desire.”

These texts are a clear negation of the son's rights, not
only to claim partition with the father, but also of any right of
ownership in the sons. This view is perfectly consistent with
the compulsory partition at the in§t;{nce of the sons when the
father is suffering from senile decay or a protracted and in-
curable illness, which we find indi®ated in some of these texts.
But, as the text of Harita above shows, even here, the older
opinion seems to have looked upon partition with disfavour.
The more acceptable course was for the eldest son to manage
the affairs on behalf of the father.

The next stage is marked by texts which deprecate aliena-
tions of immoveable property by the father, e.¢., the following
text :

wrai feazda aufy eaafes |
WEW, I AT ¥R A 2 A € fama: o
q owar swonar } 7 W wafean
!Fﬁ asﬁnﬁwﬁa w g Ay famwa

cited as Vvaba s text,
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In the text as quoted in the Dayabhaga, the last words are

“gfesdin: fanfa; \”
7 “Immoveables and slaves even if they have been acquired
(by a person) himself cannot be sold without bringing together
all the sons. Those who are born, those who are unborn and
those who are in the womb, all look for maintenance; there
is no gift nor sale (permitted)” (or, following the version
in the Dayabhaga, ‘it is reprehensible to destroy their
livelihood ”’).

This text apparently marks the transition from the notion"
of absolute ownership of the father to that of co-ownership of sons.
The immoveable property (and slaves) is now looked upon as a
fund for the maintenance of the family and it is considered re-
prehensible for a father to destroy the fund. Here the restric-
tion is obviously in the nature of a moral and religious injunction
only, 1t is not a denial of the father's right of absolute ownership.

This is however denied in respect of immoveables generally
in a text which I should place in the third class:

L3

“ afggaeaieai gA@a foar my: |
wWAaTw g 99w A fuar # fuswe: o

“Of the gems, pearls and corals, the father is the master
of all. But of all the immoveables neither the father nor the
grand-father (is, the master).”

So far, we find that the lawgivers are seeking only to place
restraints and limitations on the father’s powers of disposition

of immoveable property, and that on account of the expectation
of sons and grandsons to look to that property for . their main-
tenance. As yet no idea of ownership in the sons and grand-
sons themselves has been developed. This however is develop- -
ed in the last set of texts which marks the last stage of
~development of family rights and is made the foundation of the
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theory promulgated by Viswarupa and developed by Aparﬁrka,
Vijnneswara and their successors. They are :—

“ gt famwrdiaren faaal g=Ra ag
aa@q ggd @ fuar gaw S o’
Yajnavalkya.

“In land descended from the grandfather, in Nibandha
(a species of incorporeal rights) and dravyas (specified things)
there shall be equal ownership of both the father and the son.”

“ gAaTHREY faeyangeaifas 1 Vishou

“In grand-paternal wealth, the ownership of father and sons
is equal.”

This clearly seems to be the order of evolution of the con-
cept which now holds sway over the greater part of India,
thanks largely to the great authority of the Mitakshara, that
sons, grandsons and great-grandsons acquire, by their mere
birth, an equal ownership in ancestral immoveable property in
the hands of a person. It is not as.if the evolution has been
one unbroken continuous process.+ On the contrary, we find that
at all the stages of evolution this, doctrine has had to struggle
against opposing views put forward on the basis of older texts.
The struggle must have spread over a long time and it was
carried on over a large continent. Naturally therefore the pro-
gress towards this end must have been a very complicated
process. Even when this end was reached, the opposite view
was ~quite strong, as exemplified by the views of such renowned
jurists as Dhareswara quoted by Jimutavahana. And, even to
this day there is at least one school of law, the Bengal school,
in which the, older theory, which I should characterise as
Adlstmctnvely Aryan and patriarchal, is strenuously upheld.

" The progress towards the theory of right by birth and of the _‘
‘characternstnc joint famity of -Hindu law could hardly have been
determined by purely logical or even economic factors. Iam
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disposed to think that the example of non-Aryan races among
whom the Aryans lived was a potent factor in developing the law
of joint family. ‘

The first important thing to note in this cannection is that
the strictest and the most logical joint family is to be found not
in Aryan societies but in the Malabar tarwad. This is the true
type of a joint family in which the right by birth of every member
of the family in the tarwad properties is scrupulously recognised.
If we can imagine that Dravidian society before its Aryanisation
was organised on a similar basis, or at any rate that the Aryan
society was at some stage of its history living in close and
mtimate intercourse with societies organised on the principles
governing the Malabar society, it becomes possible to say that
Aryan law was largely influenced by the example of these neigh-
bours in developing a theory of family ownership.

The next important thing to note is that the concept of
family ownership develops naturally in a Matriarchal society. It
does not grow naturally in patriarchal families the corner-stone of
which is the absolute authority of the father. In matriarchal
societies on the other hand the male head of the family does not
transmit his property to his effspring. He naturally falls into
the position of a manager apd trustee. The only productive
members of the family are females who are permanent residents
of the house. At the same time females are generally regarded
not as owners or principals but as subordinate members of the
family. They do not become owners and cannot divide the
property. The only stable form of the organisation that can
develop in a family with a permanent female population, who
give birth to males who are entitled to enjoy the property only
for their lives, is a joint impartible property managed by a male
in the interest of the entire family.

Remembering then that Aryan society as depxcted in the
Vedas did not know of the joint family and that they were
probably in close contact with matriarchal societies of the Nair

~ type, it seems quite natural to suppose that Aryan society, when
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faced with the problem of reconciling the interests of the
offspring with the ownership of the head of the family gradually
approximated to the model of matriarchal families with jdint
ownership and adapted the institution to their own ancient notions.
[t is quite possible therefore that the peculiar type of family
ownership which was developed in some schools of Hindu law
was largely influenced by the model of societies of the Nair type.
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~Judgment creditor’s power in Hindu
' - . Law, 90.
—in Roman Law, 90.
Judicial combat, a form of divine
_testimony, 85.
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King as a successor, 141,
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Law, Ancient, (see Ancient Law).

, Topics of, 92.
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Sacramento, 69,70, 71,94,
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Legitimate son in succession, 137,
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42n, 56x,
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Mancipatio Fiducia, 118.

Mancipation, 110, 112, 116, 152.

Mancipatory will, 152.

Mandatum, hlstory of, 113-114.

Manu, 80#, 92x.
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relations  in
societies, 1.
-—marriage of dominion
and, 50,
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form of, 47.
—restrictions of, 51.
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, a religious contract, 109.
, Arsha, 51.
, Asura, 47, 56, 57.
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, by purchase, 54.
, Daiva, 57.
, evolution of, 52, sep.
forms of
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, forms of, 54 seq., 56.
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, moulded by
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, Gandharva, 47, b6, 58.
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lighting of Grihya fire
at, significance of, 158.

= love as a determinent, 58.
origin of, 49.

Pdisacha, 47, 56, 59.
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Matriarchal communities, 184.
family, 32.
marital union in,
33.
institution, 87.
socicty, 38, 132.

joint family in,

166.
Matriarchate, 36.
Matricentric family, 33, 129.
Matrilinecar family, 129,130.
e kinship, 39,41,
kinsmen, 142.
———society, 133,
system, 32.
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marital relation, 49.
on priority of family orga-
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Methods of study, 10-14.
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Middle ages, judicial combats in,
85.
Mitdkshard, concept of joint pro-
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on joint
o 157.
Modern trust, 106.
M8nandry, 33.
Mgnogamous society, 37.
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rclation, 3.
on priority  of
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Mortis cansa gifts, 132, 157.
Mother right, 132, 151,
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148.
Muirhead, Roman Law, T4n.
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Mautuum, 110, 111, .
Mystic Rose, 24n.
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Societies,
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Nagnikd, 59n.
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NAirada, code of

Nexal debtor, 118.

Nevum, 111, 112, 116.

—examined, 110.

the earliest form of con-

tract, 109, 110.

Nibandhas, 46, 107.

Niyoga, 3, 114 138, 141.

Njaals .Saga, 691, 15, 76, 77, 82,
151.

Norse Law, 66.

Norsemen, Judicial combats among,
85.
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Oath a formof divine testimony

85.

evolution of, 85 seq,
Qaths, in Hindu Law, 83.
Old Testament, 35, 37.
Ordeal, 84.
Ownership, Blackstone on

origin of, 94, 97
— —==historical facts regarding,

the

97-100.
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~—————ijoint, 23.
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e e — Rome, 100.
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Pacta adjecta, 111.
Pactum de non petendo, 111.
Paisicha marriage, 41, 56, 69

Maine, on origin of, 94.
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143.
Parishads, 19, 59, 70, 131.
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sons to claim, 157, 161.
Partnership, history of, 112.
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62.
over other peoples’ sons, 62.
Recognition of, 61.
Patria Potestas, 32.
disintegration of, 44.
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Patriarchal Families, 32.
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tions, 148.
institutions, 132, 134.
Patriarchalism, 124.
Patriarchal society, 182, 134, 140,
146,
——  marital
in, 38.
~— marriage in, 33.
Patrician, 29, 150, 152.
Patrilinear family, 129, 130.
kinship, 39, 41, 133.
Peculium, 49.
Penance, in punishment, 77, 78.
Pia mentum, 14.
Pignoris capio, 90.
Pignus, 110, 118,
Pinda, 126, 130.
Pitriprasida
Plebeians, 29, 30, 152. . -
Pledge, and religious law, 118.
Pollock, 96, 98», 116, 117, 124n,
187%.
~———and Maitland, History of
Englzslz Law, 98.
on owner’s right under
early English Law, 98.
Polyandrous families, 129. v
Polyandrous society, - 38. -
Polyandry, 88, 36, 89.
Polygamous society, 87.:
Polygamy, 39. R
Pontiffs, their control over htxga- B
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Praecipe in capite, 117, 121.

Praetor, 692, 70.

—his edict, 41.

—his adminstration of equity,

18.

—his interference in private

disputes, 92.
and pupil,

between, 43.

Priests, 130.

Primitive and Ancient Legal Iustt-

tutions, Tln.
--logic and magic, 23-28,

Preceptor relations

—semitic society, justice
in, 71.
—society, patriarchal and

matriarchal relative pri-
ority of, 35.

racial, 27
Primogeniture, 134, 135.

Primus inter pares, King as, 79.
Procedure (see Ad;udlcatmn)

—in early semitic law,
71.

and Evidence (see Evi-
dence).

and private revenge, 68.
Criminal (see Crimes).
early stages of, 70.
execution of judgment,
90.
formalism in Ancient, 88,
—initiatory and execution
proceedings, evolution of,

interposition of the com-
munity or the king, in

69.
law of, religious element
in, 88.

Promiscuity, in marital relations,
4'90 B

Promlses in Law (see Contract),
116, 116.
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law, 98 seq.
~classification of, Maine
‘on,.1086. ‘

'f--ﬁ-'-;classzﬁed 106, 107.0
‘mieiee cOMIMunity in, absent in
‘ -Aryan law,; 101
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Property early, and powers of dis-
position, 99.

forms of tenure evolved
under pressure of en-
vironments, 101.

Fustel de Coulanges on
origin of, 98,

growth of restraints on
alienations of, 102-106.

historical facts regard-
ing, 97-100.

1mmovable, 107.

incorporeal rights, 107.
in movables, earlier, 106.
in slaves, 107.

——joint, Conception of, in
MitAkshar4, 97.

early forms of, 100.

—family, not primitive, 96,

100 seq.

—in ancient Germany, 100.

Greece, 100.

India, 100.

Rome, 100.

Scotland, 100.

~—-——Maine on the origin of,
94, 95, 97.

moveable. 107.

Primitive forms of 96.

Restraints on alienations
of, growth of, 102 seg.

, in

English
Law, 104.
India, 105.
Indian Law, 104,
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—

v,

Babylon, 104.

105.

————Rights of, under early
English Law, 98.
Savigny on the origin of,

Propriety rights, kinds of, 94,
Proximity in succession, l4l 142.
Proximus Agnatus, 150, 141,
Punishment, a penance for i injuries,

Purchase, a method of obtammg
- bride, 59.

Putrikd, 41, 42.

Peculium 65}.}
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Quasi castrense peculium, 4.
Quid pro quo, 15, 114,
Quaeestores, 15.

R

Race, as family writ large, 27.
Rdkshasa marriage, 47, 56.
Rimébyana, 38.
Ratio, 22.
Reincarnation of ancestors, 40.
Religious character of litigation, 88.
——————custom as law, 7].
law, prior to Civil Law, 18.
Res mancipi, 97, 98, 106.
Res nec mancipi, 106.
Restraints on alienations of pro-
perty, factors in the history of,
105-106.

growth of, 102-106.
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Roman Law on widow’s right of
inheritance, 144.

responsa prudentum, 17,

will, 15.

Rukmini, elopement of, 58x.
Russia, joint-ownership in, 100.
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Sacra, 63, 66.

Sacramentun, 116, 118.

Sacred vows, classification of, 115.

~——wager, L1G.

Sagotras, 14:.

in succession, 141.

Sahasas, 92.

Sakulyas, in succession, 141.

Sale as a root of contract, 119-121.

Salic codes on succession, 142.

Sambandham, 36. ,

Sanction, supernatural, in Ancient
Law, 21.

Sapindas, 145.

in Babylon, 105.

in England, 105.

in English Law, 104,

in succession, 141.

Sauryyadhanam, 45.

Savigny, on the origin of pro-
perty, 94.

Scotland. joint-ownership in, 100.

Secondary sons, as successors, 140.

in India, 105.

—Indian Law, 104, 105.
Revenge in punishment, 77-79.
Rights, proprietory, 94.

Rig Veda, 437, 63, 63x.

and joint family, interpre-

tation of, 160.

times of, 144,

Rishis, 180.

Rita, 20, 22. :

Robertson-Smith :  Kinship and
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Roman Law, 137.
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— on legitimacy of son, 137.
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growth of, 138, 139,

in succession, 187, 138.

Seebohm, 986.
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. in Anglo-Saxon Law, 46n.
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. procedure, 89, ’

Semitic conception of sacredness of
blood, 72.

procedure, 72,

—————race, 144.

Sen Gupta, Sources of Law and

Society in  Ancient India,
. _ltm, 70m7. .
Service, methods of obtaining

bride, 54.
Sex antagonism, 52. v
Similafities in Laws of races, im-

portance of, 11.
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Similarities in Laws of races not
necessarily founded on
borrowing, 12.
Sippe, 28.
Sita, wedding of, 58,
Slav races, Laws, of, 8.
Swmriti, of secondary sons, 38.
place of ordeal in, 87.
Sndtaka, his duty to marry, 158.
-his mode of life, 158.
——who is, 158.
Social organizations,
environments, 36.
, primitive and
ancient, 27 seq.
Society, primitive, (see Primitive

moulded by

Society).
Sociological  jurisprudence, the
name, 1.
Sohm, [ustitutes of Noman Law
70, 14n.
Sonless wives, right of inheritance
of, 144.
Sons, adopted, evolution of, 64 seg.
determining factors in the
history of, 165, 166.
Devala on, 162,
development of right of,
45, 46.
-Gautama on, 163.
—— —HArita on, 163.
Manu on, 162.
right of, in father’s pro-

perty, 45, 160-165.
—separate properties of, 44.
separation of, 44.

Vishiiu on, 165.
Vyasa on, 164.
—7VYajnavakya on, 165.
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and consent of kinsmen,
66.
early forms of, 64.
formgs of, 63-65.
in Rig Veda, 63,
—of other peoples ’sons, 62.
’proprietory concept of, 61,
religious basis of, a later
concept, 66.
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63.
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— Babylonian Law, 6, 7.
Brehon Laws, 8.
—Egyptian Law, 6.
—Hindu Law, 7.
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dotus, 2.
~—-———Thucydides, 2.
————1Iliad, 2.
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————lsrael, 7.
————Slavonic races, 8.
—em-——MahAbhirata, 2.
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————Qdyssey, £
Sociological
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141.
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Juris-
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141.
Spon.szo. 111, 115, 117,
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111, 112,

Sraosha Charana, 79.
Srauta Sutras, 63.
Srents, 70.
Star-gazers among Kassites, 69x.
State, Evolution of, 28,
in peaceful times, 29,
military principle in, 28,
—duality in ancient, 28.
Statutes of Mortmajn, 105.
————of Uses, 105.

Sthdvar Property, 107.

Stipulatio, 111.
- developmem of, 110,
Subhadr4, elopement of, 58x, *
‘succesmon among the Aryan com-
: munities in India, 134. -
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‘Succession among the Bathongas,
134

——————among the Waga-Wagas,
134

development of the law
of, 141, 148.

in Brehon laws, 134.

Hindu law, 134.

Irish law, 134.

of agnates, 140.

————— kindred, 142.

————order of, 133.

Sddras, 30.

Sui, 130, 131, 137.

Summons and execution, growth
of, 90, 91.

in early Indian law, 89,

in Germanic laws, 89.

Sunahsepha, 46, 114.

Supernatural sanction of early law,
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———testimony, 83.

Suretyship, 117, 118.

Swayamvara, 58.

Synthetic, kinship, 40, 41.
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Tacitus, 119, 148.
—on Celtic and Germanig
customs, 7.
husband's
over wife, 149.
—on position of women in
Germanic Society, 144,
Taztttrz_ya Samhiti,44n,161.
Tarde, 5

—OnN control

—on imitation and logic, 23.
~—on the origin of laws,
theory examined, 24.
Tarwad, see (Malabar), 166.
Testament, 151 seq.
l‘estamentary gifts, 151, 152, 157.
Testamentum C‘omn’zae Cal:ztm,
’ 150.
Testation, concept of, 152.
“Texfs of law, evolutmnan
quence of, 162.

. S€-

in patriarchal secieties, 134
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Texts of law, Indian, chronology
indeterminable, 162,
Themis, 22.
Themistes, 15.
Thing, 151.
Topics of law, evolytion of 92.
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kinship, 89.
Totemism, 40.
Transfer inter vivos, 152.
Tribal Assembly, settlement of dis-
pute by, 69.
—Custom as law, 71.
Tribe, 28.
Tribedi, Yajna-katha, 64n.
Twelve Tables, 9¢, 126, 130.
, schemes of inheritance
in, 140.
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Ultimogeniture, 135, 137.

Unna, 151.

Untersuchungen Zur Deutschen
staats-und Rechtsges-
chichte, 50n.

w
Wigmore, 712z, 1182.

—_— , Kocourek and, 3in,
40n.

Wills and adoption (see Adoption
and Wills).

~—-—circumstances affecting - the
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-history of, 150 segq.
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~—-—in Roman Law, 150 seg.

—-.—-Mancipatory, = pre-supposes
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archal Society (see In.
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posxt:on of, 144, 146.
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